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My Dear MINISTER.

I have greut pleasore in forwarding hecowith the 65th Report of the Law
Commussion on “The Recognition of Foreign Divorces™

You may recall that, in your letier addressed fo mo on the 13th March,
1973, vou had invited the attenting of the Commission to certain  observations
made by the Supreme Court in Smt. Satya v. Teju Sinch (ALR. 1975 S.C. 105),
and had suggested that the Commission should examine the matter and “favour
the Government™ with its Report,

In accordance with i usual pructice. the Commission lirst made a pre-
liminary study of the subject and a drafl veport was prepared. This draflt Repart
was subsequently revised afler discussion in the Commission, and the revised
druft Reporg was again discussed and hzs now been finalised.

This 1s the 05th Report since the inceplion of the Commission.  After the
reconstitulion of the Commission in September 1971, it has forwarded to the
Government twenty-one Reports (Nos. forty-five w sixly-five) including the pre-
sent ome  after the present Commission was reconstituted in September, 1974, it
has forworded live reports ingluding the present one.

[i may nul be inappropriate v peint out that the nature of the subject
matier of the present Reporg i< substantially different from he subject-matter of
the Reports so far Torwarded by the Commission.

Conflict of laws often raises sensitive and delicate questions ; and the sub-
ject of recogniticn of foreign matrimonial adjudication happens to be particularly
sensitive and delicate.

Our rules of privale International Law have not been codified and in this
branch, particulaely in regard (o domestic relations, there are few statutory pro-
visions directly relevanl. The law is essentially judge-made, and cven so in India
not many judicial decisions are available on the subject.

Having regard 1o the nature of the subjecl, on which not much assistance
from judicial decisions is available, il became necessary for the Commission 1o
study the comparative muterials in depth in order that the various aspects of the
problem could be properly judged ond formulation of recommendations made ja
a satisfactory muuner.  Besides, in dealing with the problem. the Commission
found that vertain dillicull questions of intorpretation of the refevant statutes had
to be faced and the Comntission has attempted the task as best as it could.

In drafting its Reporl, the Ceommission has dealt with the historical deve-
lopment of the various rules of law and brought out their relevance on the points
under examinalion. The recommendations which the Report ultimately makes
along with the theoretical examination of the problem will spzak for themselves.

i
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I would like to mention that we have made a radical departure in suggest-
ing that, in considering the questions about th= recognition of foreign decrees of
divorce, our courts should base their decisions not only on the question of domi-
cile, but also on the basis of habitual residence and nationality. The Report also
considers the problem about the ancilliary orders passed by the foreign courls
in dealing with matrimonial proceedings and on this mattcr, the conclusion of the
Comniission is that these ancilliary orders should not be treated as binding by
our courts even though the foreign dzcrees of divorce are recognised. These
ancilliary orders concern the custody of children and other allied questions, and
we thought it would be juristically imprudent to treat them as binding.

While forwarding this Report, I would like to suggest thar it would be
useful if, after the Report is printed, its copies are sent to the Law Faculties of
different Universities in India, to the Bar Councils in different States, the Bar
Council of India, as well as the Supreme Court and the High Courts. I am mak-
ing this suggestion because the Report deals with a matter of importance which
is not covered by any stalute. and on which material had to be collected from
different sources. I venture to hope that the academic institutions in this country
would find the Report to be interesiing, informative and instructive.

In fact, if you agree, my present suggestion would apply {o all the Reports
that the Commission makes, because if, after our Reports are printed, they are
circulated to the relevant academic and professional institutions, it may encourage
@ debate on the questions considered by the Commission, and that may assist
the Government in coming to its own conclusions on the relevant recommenda-
tions made by the Commission in its tespective Reports.

With warm personal regards,

Yours simcerely,
8d.!-
(P. B. GAJENDRAGADKAR)

Tur Hown'sre SHrRr H. R. GOKHALE,
Minister of Law, fustice & Company Affairs,
Government of India,

Shastri Bhavan,

New Delhi-110001.
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CHarTER |
INTRODUCTORY
1. SCOPE OF THE REPORT

1.1. This Repart deals with the question of recognition by Indian courts of
divorces and judicial separations obtained in foreign countries. The subject has
been taken up by the Law Commission on a reference made by the Union Goy-
emment.' The scope of the Report will be cxplained later?

1,2, O receipt- of the referemce made by the Government, a draft Repert on
the subject was prepared, and discussed at the meetings of the Commission.
Since the Conmmission was given to understand® that Governmernt would like its
advice at an eurly date, it has not been possible to place the subject before the
public—zs is the usval procedure of the Commission—for inviting views or com-
ments of interested persons and bodiss.

1.3. At the outset, it should be made clear that this Report is not confined to
divorces or judicial scparations obtained by persons of a particular community.
Although the jadgment of the Supreme Court in Sarva’s case,' to which refer-
ence has bzen made in the lciter veceived from the Goveroment, relatzd 1o a
marriage betwezn Hindus, the guestion of recognition in its basic juristic nature
requires that it should be considered in respect of persons of all communities.
This position will be clear from the following observations made by the Supreme
Conrt as to the nature and scope of the question: —

“The High Court framed the question for consideration thus: “Whether a
Hindu Marriage solemnised within this country can be validly annulled by
a decree of divorce granted by a foreign court.” In ene sense, this frarme
of the question narrows the controversy by restricting the inquiry to Hindu
" marriages. In another, it broadens the inquiry by opening up the larger
question whether marrizges solemnised in this country can at all be dis-
solved by foreign courts. [n any case, the High Court did not answer
the question and preferred to 1est its decision on the Le Mesurier doctrine
~that domicile of the spouses affords the only true test of jurisdiction. In
arder to bring out the real peint in controversy, we would prefer to frame
" the question for decision thus: Is the decree of divorce passed by the

Nevada Court U.S.A. entitied to recognition in India ? The question is a
vexed one to decide and it raises issues that transcend the immediate

interest which the parties have in this litigation. Marriage and divorce
are matters of social significance ... ... ’

The present reference’ by the Government indicates clearly that the Com-
mission has been requested to consider the problem in all aspects, in the light
of the suggestions made in Saiya's case.

Letler of the Minister of Lew, Justice and Company AFairs to the Chairman of the
Law Commissien, No, F. 7(6}/73, dated 13th March, 1975 {Sde Appendix}.

Paras. 1.3 and 1.4, fnfra.

‘Request made orally by the Ministry of Law.

‘Sarya v. Teia Siegh, ALR, 1975 5, C. 105, 10, para. 7 (para. %.4, irfra).
*Paragraph 1.1, supra., and Appendix.

iSec Appendix fo this Repert
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1.4. Before proceeding further, we would like to summurise the facts in Satya's
case,” in order to indicate the nature of the question to be considered. In that
case, the appellanl,—a Hindu married woman—filed 2 petition for maintenance
under section 448 of the Code of Criminal Procedare, 1898 (now section 125 in
the Code of 1973), apainst her husband. The respondent, who was in America
for 5 years, pleaded that his marriage with the appellant had been dissolved by
a decree of divorce granted by the Court of the State of Nevada, U.S.A. in 1964,
and the appellant had, therefore, ceased to be his wife.

Th: question to be considered was whether the divorce granted by the
Nevada Court on the basis of bona fide tesidence should be recognised in India.
The Punjab High Court held.—

(i) that the Nevada Court had jurisdiction to pass a decree of divorce
on the basis of the domicile of the parties, and

{ii) that the domicile of the wife during marriage followed the domicile
of the husband.

For this conclusion, the High Court primarily relied on the decisions of
the Privy Council in—

(it fe Mesurier v. Le Mesurier *
(i) Awcrney General of Alberta ¥, Cooke
and of the House of Lords in—

(il Lord Advocate v. laggeryt
e,

1.5. Against this decision of the Punjab High Court, the petitioner took an
appeal to the Supreme Court. The question for consideration in the appeal be-
fore the Supreme Court was whether the decrec of divorce passed by the Nevada
Court (U.S.A.) was entitled to recogaition in India, as had been held by the High

Court.

1.5A. Reviewing the law on the subject, the Supreme Court noted® that, accord-
ing to private international law, as interpreted in Le Mesurier! the domicile for
the time being of the married couple afforded the only true test of jurisdiction to
dissolve their marriage.

This test, however, was subject to statutory modifications in England.
These modifications were also discussed by the Supreme Court, but the discus-

sion need not be reproduced here.

The Supreme Court then referred to the latest English Act, namely, *“The
Recognition of Divorces and Legal Separations Act 19717, which brought about
certain radical changes in the law relating to the recognition of divorces, and in
that connection, il summarised its important provisions.

‘Satya v, deja Singh, ALR. 1975 S. C. 105 (On appeal from A.LR. 1971 Punj. EQ).
2 o Mesuricr v, Le Mesurier, (1895) AC 517 (P.C).

14 G, of Alberta v. Cooke, (1926) A.C. 444 (P.C)).

spord Advecate v. Jaggery, (1921) AC, 140 (HL.L

iPage 107, Para. 6, in A.LR, 1975 S.C.

€] o Mosurier v, Le Mesurier, (1895 A.C. 517 {P.C.}.

"Page 113, para. 32, in ALR, 1975 5. C.
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The Supreme Court aiso took care to add that the test of domicile was not
adopted in many countries, and observed that, “we cannot adopt mechanically
the rules of private international law evolved by other countries”.! American
law on the subject of recognition was also discussed.

1.6. Coming to the facts of the case, the Supreme Court noted that the judg-
ment of the High Court was based on the assumption that the parties were domi-
ciled in Nevada® But, on the facts, the parties’ domicile was not in Nevada.
The husband had misled the Nevada Court, which had exercised jurisdiction on
the basis of his bona fide residence. by stating that he wished to stay there.
Actually, he left immediately. The Supreme Court pointed out that if the foreign
decree was obtained by the fraud of the petitioner, it would not be recognised.
The plea of fraud was not seriously argued before the High Court, but was very
material on the facts.

In the present case, the record showed that the respondent left India for
U.S.A. in January, 1959, and spent a year in the New York University and four
years in the Utah State University, and later secured employment there. He
filed a petition for divorce in the Nevada Court in November, 1264. He falsely
represented to the Nevada Court that he was a bona fide resident of Nevada, and
left Nevada immediately after obtaining the decree. Thus, the Nevada Court
lacked jurisdiction. The Supreme Court observed* that residence for a particular
purpose being accomplished, the residence would cease ; and the residence must
answer a “‘gqualitative as well as a quantitative test”, ie. the two elements of
factum and animus must concur. On these facts, the Le Mesurier doctrine lost its
relevance to,the case’

1.7. The Supreme Court also referred to section 13 of the Code of Civil Pro-
cedure, 1908, under which a foreign judgment is conclusive, subject to the excep-
tions mentioned in various clauses of the section. The Supreme Court, how-
ever, pointed out’ that under clause (a) of that section, a foreign judgment is not
conclusive where it has not been pronounced by a competent court. Tn this case,
the Nevada Court was not competent to dissolve the marriage, for the reasons

mentioned above.

Again, section 13(e} of the Code provides that a foreign judgment is not
conclusive “where it has been obtained by fraud.” That clause was also applic-

able to the facts of this case.

Fnr these reasons, the divorce granted by the Nevada Court could not be
recognised. The foundation on which the High Court had recognised the decree,
did not exist. Accordingly, the Supreme Court allowed the appeal.

1.8. The Supreme Court noted that the resnlt of the decision would be that the
parties would be treated as divorced in Nevada, but their bond of matrimony
would remain unsnapped in India,—the country of their domicile’

Page 109, para 9, in ALR, 1975 3.C.

Spgge 116, para 45, in ALR. 1975 S.C.
IPage 109, para. 15, in ALR, 1975 5.C,
‘Page 116, para 45, in A.LR. 1975 5.C.
Page 116, para 46, in A LR, 1975 §.C,
*Page 117, para 49, in A LR, 1975 S.C.
"Pages 117-118, para 52, in A.LR. 1975 8.2,
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The Supreme Court further chserved! that our legislatyre ought to find a
solution to such “schizoid situations”, as the British Pacliament had, to a large
extent, done by pussing the Act of 1971. Perhaps, the Hague Convention of

1970, whick contained a comprehensive scheme for relieving the confusion caused

by different svstems of conflict of laws, may serve as a model. But, the Supreme
Court added, any such law shall also have to provide for the non-recognition of

foreign decrees procured by fraud bearing on jurisdictional facts, as also for the

non-recogaition of decrees, the recognition of which would be conirary to our
public policy. Until then, the courts shall have (0 exercise a residual discretion
to avoid NHagrant injustice* for no rule of private international law could compel a
wife to submit 1o a decree procured by the husband by irickery. “Such decreces

~offend against our notions of substantial justice™

It is in the light of these observations thai the general problem of recog-
nition will be discussed in this Report.

L9, We shall later deal with the existing law as to recognition and connected
matlers, and e position in England. Before proceeding forther, we would like
to stress the rcl:vance and importance of this inquiry. The increasing migration
to and from India. of Indians as well as other persons underlines the need for
legislation. 1adjz is not a party to the Hague Convention,* but that fact is imma-
terial in a considetation of the broad question whethey legislation is needed on the

subject. ’

L10. We may. incidentally mention here that the possibility of limping mar-
riages would be reduced, if all countries became party to the Hague Convention
and adopled, as a basis for the recognition of foreign divorces, such of the criteria
provided for in the Convention as are acceptable to each country 'having regard
te its conditions.

. LEGISLATWE DEVICE TO BE ADOPTED

1AL ]n view_ of the wide scope “of this Report as explained above® another
.question may alsa bg deall with, before we pracesd to deal with the subject-
matter of this Report.  The qucstmn is this—What specific legislative device

should be adopted to give legal effect to our recommendations 7 This quesucn
arises because of the peculiar posttion that prevails in India on thc subject of
matrimonizl and connected legislation. First, there is no enaciment in  India

_dealing directly with the recognition of foreign decrees of divorce and judicial

Separagion,-—excapt the provisions’ in section 13 of the Code of Civil Procedure,
1908. and section 41 of the Indian Evidence Act, 1872, which are general in cha-
racter and do not deal specificaily with the problem of recognition of divorces.

Secondly, we may also point out that rhe law relating to marriage and di-
vorce in India is rot contained in one enactment. In so far as the law is codified,
it is contained in severul enactments” applicable to members of several communi-
ties respectively. Thess enactments do not contain specific provisions as to the
recognition of foreign judgments of divorce or legal separation, and that is logical,
because the question of recognition of joraien judgments is cutside their legitimate
scope. In this position, our recommendations could not be carried out by merely
emending one Act, as such a course would leave out communities governed by
other Acts.

1Page llb para 53,in AL R 1975 SC
"Page 118, para 53, in A.LR. 1975 5.C.
Page 118, para 53, in A IR 19755.C.
‘Infermation obtained from the External Afairs Ministry.
“Para 1.3, supra.

"Chapter 4, infra.

“Chapters 5-6, nfra,
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One possible mode of implemerting our recommendations wonld be to
amend each of those enactments. Obviously, this is not a very convenient conrse.
Also, it is open to certain theoretical and practical objections. Moreover; it
would leave out communitics whose personal law is not codified. - We shall deal
with those objections in detail later.

The second alternative mode of implementing our recommendations wauld
be to amend the provisions in the Code of Civil Procedure and in the Indian
Evidence Act, to which we have already adverted,*~which arc general provisions
as to foreign judgments and certain judgments concerning status. That also is
not a very appropriate course, because those provisions are not confined to de-
_crees of divorce or legal separation. Besides, they are procedural. - Moreover,
as will be evident from the various points which will be made in this Report®

bereinafter, an elaborate set of provisions will be required to give effect to our

recommendations, and, as a matler of drafting convenience, it will not be feasible,
in our opinion, io incorporate them by a mere amendment of the provision.in
the Code of Civil Procedure, or in the Indian Evidence Act. In our opinion,
therefore, the appropriate course will be separate and self-contained legislation,
which would deal with recognition, in India, of foreign divorces and legal sepa-
rations.

1.12. We have referred above® to certain theoretical and practical gbjectigns
which could be raised to the device of merely amending the various enactments
dealing with the marriages of persons belenging to. various _communmnities. .. We
may now elaborate those. objections. - What requires to be pointed out in  this
context, is that while most, if not all, of these. enactments deal with persons. be-
longing to 2 particular religion—excepting the Special Marriage Act, 1954, where-
-under the religion of the parties marrying. is immaterial,—the decrees of divorce
or judicial separation to which our recommendations relate would be, decrees
-passed in foreign countries, and would .not be. confined to  persons professing
those religions. The decrees could even relate to persons professing no religion,
Secondly, those decrees would, even in the case of persons married under Indian
legislation, have becn passed, not necessarily on the grounds referred .to in the
relevant Indian legislation, but on grounds which are regarded as admissible
‘wnder the law applied by the foreign Courts, whose decrees later come up for

recognition.

.We nesd not, in the present chapter, deal with the vexed question a§ ;to
the law which should be applied by the courts of a particular country when pass-
ing decress of divorce. But we may statc that the fofeign Court which exercises
jurisdiction would, at least in the Commonwealth, ordinarily apply not the Tndian
enactment, but its own law as to the grounds of divorce’ ' S

1.13. Even where the parties were domiciled in India when they were married,
it is mot inconceivable that a foreign Court may dissolve a marriage between
Hindus or Muslims who were married in India, and who are, at the time of the
proceedings in the foreign court residing in the foreign country. In doing d6,
the foreign Court, if it is otherwise competent, inay, “without committing '+ any
breach of the relevant rules of its own private international law, dissolve the mar-
riage on grounds or in circumstances vaiid under the Hindu Marriage Act ot

1See para. 1.12, iufra.

See supra.

1See particularly, Chapters 10-11, infra.
Para .11, supra.

5See Chapter 3, infra.
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under Muslim Law as administered in India, or its statutory modifications. In
this position, addition of the proposed provisions for recognition to the Hindu
Marriage Act or other comparable law, would not be a very appropriate method
of dealing with the subject.!

Apart from this, there is the practical aspect, namely, the cumbersome
procedure that will obviously be necessary if Parltament is to amend numercus
enactments now in force, dealing with the marriages of members of various com-
munities.

The parties who have obtained the divorce in the foreign country, smight
be domiciled in India or not so domiciled. Their marriage might have taken
place in India, or it might have taken place cutside India but under an Indian
enactment, or it might have been celebrated outside India but not under an
Indian enactment. Obviously, the problems arising out of all these various per-
mutations and combinations can be better dealt with by sepurate enactment?

Ili. GENERAL APPROACH

1.14. Having dealt with the proper legislative device to be adopted to imple-
ment our recommendations, we proceed fo advert to one fundamental question
which is to be considered, namely, what ought to be the general approach in such
matters 7 It is easy to say that a limping marriape must be avoided. But we
venture to suggest that this proposition cannot be raised to the status of a dogma.
There must be cases where one of the partizs to the marriage may, for legitimate
reasons, like the marriage to survive and the foreign divorce to be disregarded.
A familiar example is the case where the divorce was granted by “the foreign
court without giving a hearing to the opposite party.® It is obvicus that in such
cases the consideration that a limping marriage should b¢ avoided, is over-ridden

by other considerations of justice.

There could be other comparable situations also. To formulate the cri-
teria for the recognition of a foreign divorce in wide and unqualified terms
would, no doubt, tend to decrease the number of limping marriages, but it would
not always lead to justice. There are a number of cases where justice to the
opposite party {the party who was the respondent in the divorce proceedings in
the foreign coutt), requires that the matter adjudicated upon by the foreign court
should be considered again. The fundaméntal aspect to be considered, therefore,
is this—the rules to be laid down on the subject should be such as to do substan-
tial justice to both the parties and, subject to that consideration, as to avoid limp-

ing marriages as far as practicable.

1.15. The range of choice is a wide one. Between the extremes of no recogni-
tion of divorce on the one hand, and the recognition of every divorce on the other,
there is obviously a wide scope for possible variations. At a time when, as a
matter of internal law, divorce was severely restricted, it was natural that a simi-
larly guarded view should be taken with respect to jurisdiction for divorce and
the recognition of foreign divorces. This was reflected in the famous language

of Lord Penzeance in Wilson v. Wilson’.

15e¢ Chapter 3, infra.

Para. 1.11, supra.

‘Compare article & of the Hague Convention.
Wilson v. Wilson, (18372) LR. 2, P. & D, 435, 442,
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“It is both just and reasonable, therefore, that the diflerences of married
people should be adjusted in accordance with the laws of the community
lo which they belong, and dealt with by the tribunals which alone can ad-
minister those laws. An honest adherence to this principle, moreover,
will preclude the scandal which arises when a man and a woman are held
to be man and wife in one country, and strangers in another.”

1.16. As Wolff observes,” it is impossible to recognise all judgments of all courts
in any country all over the world, despite its manifest advamtages, as the disad-
vantapes arc equally manifest in so umresiricted a recognition:

“It is not advisable to trust every court in the world to administer justice
irreproachably. Bribery of Judges may have become so rare as to reduce
this risk to a minimum ; but in some countries unsatisfactory legal educa-
tion, appointment of Judges from political motives, and the influence
which the state or some powerful criminal organisation within the State
brings to bear on the Judges are considerable obstacles to a universal re-
cognition of judgments. Further, cven where there is no danger of any
kind of corruption of courts, differences between two countries in their
fundamental attitude to questions of mormality or public policy, must often
make the recognition of some individual judgments seem wundesirable.
Finally, general recognition might result in grave injustice where the same
relationship was regarded differently by the courts of two countries as in
cases of marriage, divarce, inheritance, etc.”

1.17. Cardozo, in his Paradoxes of Legal Science, dealt with the problems of
rest and motion, stability and change, particularly as they are reflected in the
law.? His words have often been quoted—"The reconciliation of the irreconcii-
able, the merger of antitheses, the svnthesis of opposites, these are the great pro-
blems of the law.”

1.18. Ultimately, the rules relating to conflict of laws have to be examined from
the point of view of justice and the broader consideration of social policy which
couflicting laws may evoke.*

IV. NATURE OF RULES AS TO CONFLICT OF LAWS

119, At this stage, we would like to make certain observations as to the nature
of rules as 1o conflict of laws. These rules are often mistaken to be rules of inter-
naiional law, but, in reality, they do not belong to the domain of the “law of
nations”.—they do not purport to regulate the conduct of pations infer se. Their
subject-matter is “jnternational” only in the sense that they involve relations,
acts or events or other questions having a foreign element, or—to put it in differ-
ent words—involving questions transcending the boundaries of one mation. But
they are not administered by international tribunals. They do not draw their
content from the traditional sources of international law.

1.20. Essentially, conflict rules originate in each individual legal system. The
expression “conflict” is, of course, merely a convenient simile, indicating two
aspects, namely,—{i) that the fact or lega] relation in question is possibly govern-
ed by several legal systems or jurisdictions, and (ii) rules are needed to decide
which of these several legal systems or jurisdictions should be applied to the

IWolff, Private International Law (1945), cited in Abdul Wazid v. Wishwanathan, A LR,
1953, Mad, 262-264.
gCardozo, The Paradoxes of Legal Science (1928), page 4.

3Cavers, in (1933) 47 Harvard Law Review 173,
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actual case. Because several legal systems co-cxist, it becomes necessary to deter-
mine their applicability.! The decision as to which rule should apply has ulti-
mately to be just and fair, as far as possible, to all concerned. :

1.21. One of the great American judges, Learned Hand, has repeatedly stated,
in differing phrases,® that courts enforce only rights of their own, and never
‘foreign’ rights.’

Thus, in Guinness v. Miller, Judge Learned Hand said*:— ‘ ,

“When a court takes cognizance of 4 tort committed elsewhere, it is indeed
sometimes said that it enforces the obligation arising under the law where
the tort arises ......... However, no court can enforce any law but that
_of its own sovereign, and, when a suitor comes to a jurisdiction foreign to
-the place of the tort, he can only invoke an obligation recognised by the
sovereign. A foreign sovereign under civilized law imposed an obligation
of its own as nearly homologous as possible to that arising in the place
where the tort occurs.” o

Lord Parker spoke to much the same effect in an English case’:

“Every legal decision of our courts consists of the application of our own
law to the facts of the case as ascertained by appropriate evidence, One
of these facts may be the state of some forsign law, but it is not the foreign
law but our own law to which effect is given. whether it be by way of
judgment for damages, injunction, order declaring rights and liabilities, or
otherwise.” o S

V. PROBLEM OF RECOGNITION OF FOREIGN J UDGMENTS

1.22. In order that the problem of recogaition may suitably - dealt - with
jn the light of the general observations made above, it is desirable to ‘put - the-
problem in a proper perspective. The problem of recogpition is, in its essence,
one of attributing validi.ty.'to _a_fore_ign judicial act. We shall have '(_)écas'i'&ql
to deal also with extra-judicial divorces obtained in foreign countries  but,
principally, the matter will be discussed with reference to judicial détermina-
tions of foreign courts.

‘The problem is not totally new, and the issues that arise for our discussion
are also not unknown, But it may be slated that because of the increasein
mobility of individuals, and because of the variety of legal systemts which: as
individual may encounter by reasom of his crossing the boundaries of his- state,
the frequency of the issues arising has increased in modern times.
123, Even in the civil law system® with its many independent territorial
utits, the problem of recognition of foreign . judgments has been. of compara-
tively recent origin. :

'Sos “Current Developments in Private Infernational Law” (1964) Vol. 13, ‘Anfcrican
Journal of Comparative Law, page 542.
Ua) Guinness v. Miller, (1923) 291 F. 768, 770; _ L
(b)-The Tame's McGee, (1924) 300 F. 93, 96 : L o
" (¢} Direction der Disconto-Geselschaft v, U. 5. Steel Corp., _fl_924} a0 F‘_ ‘.7%_1’ 744
(d):Scheer v.. Rockne Motors Corp., (1934) 68 F. (2D) 942, 944, i
. (&) Siegman v. Meyet, (_1938) 10 F, 2D) 367,
3§ze Earnest Lorenzen, Book Review it (1948) 64 L.Q.R. 129, 130. ) o
vGuinness v. Miller, (1923 291 Fed, 768, 770 quoted by Oheshire (1975), page 28,
and see Cavers (1950), 63 Harv. L.R. 822, »
iDynamit Action-Geselischaft ¥. Rio Tinte Co., (1918) AC, 292, 302,
sBhrenswieg Conflict of Laws (1962), page 16.

s la



Report on Recogrition of Foreign Divorces

(Chapter I.—Introductory.)

(a} The classical Roman practice of freely executing Roman judgments

- anywhere withinn the proviaces of the realm,' in apparenily carried
over into the ideological entity of the Christian Empire of the Mid-

dle Ages. “The fact that there cxisted in the Middle Ages among

the Christian Peoples a Jus commune resting upon Roman Law,

made the enforcement of judgments appear as a very natural precept

of justice and of mutual aqsistancé ® This practice is fortified by

the natural and international law concepts of thc 16th and 17th
centuries.’ i

{b} Even when the rise of the dogma of sovereigniy' came to arouse

-, misgivings concerning the recegnifion of foreign judgments, respect

for the susceptibilities of the foreign sovereign confinued, to pi'ebluda

re-cxamination of his decrees based on his accepted “juﬁsdicﬁou“ '

“To undertake 1o =xamine the justice of & definitive sentence, 15 to attack
the furisdiction of him who has past it”, This is what Vattel Wrote’s* -

~Omly -with the later growth of .nationalism was this attitude of international
courtesy [oflen rationalised by fefcrences to tacit agresment or concert), turned
ifto o “hars comity™; which lefi to f:dch state complete freedom in scrutinising
the ﬁndmgs of foreign: courts.

1.24 'Ihe labt mentioned attitude (theorv of comny——le discretion) is- reflect-
ed. ix present-day Furopean law and its derivatives, where nearly alt divergeat
opinions -and atutudes have survived, rangmg from a flat denial or recognition
by .imsistence upon a trial de nove: through 2 law granting récognition en con-
dition of reciprocity: to a  nzarly uncondmonal enforcement of forelgn
judgrnents.’

French attitude to {oreign ]udocments has been traced back to Article 121
of the so-called Code Michant, an Ordinance of 1629, which prowdcd that any
foreion judgement recovered agamst French cmzens may bc htlgated anew.’

124, The problems of cooflict of. ]urlsdmtlon parhcu]arlv in relatlon to
matnmmual matters, is essemizlly a human ome. Whatever the lowm, whatevcr the
theo‘iog}’ whatever the sotial m‘der the same kind of problem arises betwéen
human beings of opposite sexes at all times and in all countries. “Hunian
beings make the problems law-makers. adumbrate the rules apphcable to the
pmb]ems lawyers are merely the technicians, trying, not always succes<fully,
to apply the rules to the solution of their . Jlients” 1mmed1ate deﬁcultms so it
was and 5 it wilt ever be .

~ .
T ryigest, De re indicata, 42, 1, 15, llUIpLanus} ‘ .
'+ Mpiii - Das Interoationale Z.u-ﬂpmzessecht auf ‘Grund der. Theure, Casetagobung. and
Praxix (1906) 13, cifed by Bhrenswicg, Conflict of Laws (+962); page 16,
. 3Ser Nussbaumi, A Concise History of the Law of Nations ( 194?} page 69
" enussbauny, A Coacise History of the Law qf I"~Tan,v:m;»:r (1947}, pace 56, m
. Nations Principles of the Law of ature. Applled to thg Conduet
and 5:;2?'; 1(;? \;q;txmnf t;;d Sc‘;rverelgnsp[tranal 1760 Wi, 1; 148, {Boulipn Ch. V]I, Sectign
&4} cited by Bhrenswieg (1962}, page- .
M atlel, ciled by Bhrenswieg, Conflict of Laws (1962) page 16
*{a) Torenson, “The Enforcement of American 1Iudg‘ments; Abroa 1919) 20 Yale L. 1.

¥

188;!
5] Kemed\ Recogn:hdn of Judgmcnts i Persangne 3, The,, Meanmg of Recaprocm R

(1657) 35 Can. B, Rev, 123.:
SCF. Hilton v, Gayas, [1395) !59 T, § 173

‘Bee :
ta) Johnson, “Foreign Judgmernts in Quebes”, (IQST} 35 an. Bar Rev. .91l

o{b) -Bhrenswicp, “Conflict of Laws™ (1962), page 17
arf, Toseph Jacksan, Review of William Hay"s Lectures on Marﬂage. {19697 85 L. Q. R.

at p. 291, ey
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1.26. The problem of conflict is inherent in the co-existence of more than
ane legal order. So long as the courts of two or more States may claimy juris-
diction over the same case and the laws are different, the problem of conflict

is bound to arise,

In dealing with this problem, the court of the country ccncerned has to
determine which law is to be applied, i.e., its own law or the law of any other
country. Where the matter is res intera, the inquiry is as to which system of law
should be applied. Where, however, there is already a judgment of a foreign
court, this inquiry must be supplemented by an inquiry as to whether the
foreign judgment should be recopnised; and, if so, to what extent and in what
respects and subject to what conditions—substantive or procedural.

1.27. In a Calculta cuse’, Rankin C.J. made the following observations which
lucidly bring out this aspect :

“It is manifest that, so long as the matrimonial law of different countries
vary widely, as they do, #t is necessary that for every marriage there
should be ascertainable forum for the purpose of adjudicating upon the
question of divorce. All countries do not take the same view of inter-
national law. But the view of intermational law which obtains in England
in these Courts is that the power to grant divorce rests with the Court
of the country in which the parties are domiciled ai the date of the
petition. Other countries may take different views of international law
in that respect. But it is well setiled now that that is the view upon which
the English law proceeds and that view, for all purposes of this Court, is
- the law without exception or qualification by the conwnand of the

legislator.”

1.28. Besides being inherent in the co-existence of legal orders, the problem
of conflict is a complex one, as is illustrated by Breen's case. The question before
Karminski, 1., in Breen v. Breen® was whether an Irish court would F2COgnise an
English decrze of divorce." Under article 41, section 3(3), of the 1937 Constitu-
tion of Ireland: “No person whose marriage has been dissolved under the civil
law of any other state but is 2 subsisting valid marriage under the law for the
time being in force within the jurisdiction of the Government and Parliament
established by this Constitution shall be capable of contracting a valid marriage
within the jurisdiction during the life-time of the other party to the narriage so
dissolved.” This provision was invoked by the wife petitioner, who sought
annulment of her marriage with the respondent at a registrar’s office in Dublin
in 1953, on the ground that her husband’s former wife, when he married in 1944,
was still alive. The husband stated that his previous marriage had been dissolved
by the High Court, he being domiciled in England at all material times. The
wife’s reply to that was that English decree was not recognised by the law
in Eire, and consequently the marriage in 1953 was bigamous.

Karminski, J., observed, in the course of his judgment, that there was 10
guestion here of any difficulty in the form of the matriage ceremony under Trish
Jaw, and it had not been sugpested that either the wife or the registrar who

Linton v. Guderian, A, 1. R. 1929 Cal. 599, 601.

2Brecn v. Breen, (1964) Probate 144, .
*Gee note, “Conflict of Laws—Recognition of English Divorce™, in (1961) 232 Law

Times 13, 16.



Report on Recogrition of Foreign Diverces

(Chapter } —Infraductory.)

petformed the ceremony was decelved in aky way as to the status of the hushand.
The wife was well aware of the husbapd’s carlier marriage and of ils dissclu-
tion in England, and the husband was described in the marriage certificate as
“divorced” His Lordship recallzd that a difference of opinion on the point in
question had been expressed by Maguire, CJ.. and Moore )., in the Iish
Supreme Court in Mavo-Perroty v. Mayo-Perrott! The former was of apinion that
sub-secting (%) said as plainly as it could be said that a matriage dissolved under
the law of another statc remained in the eyes of the law of Eire & subsisting
valid marriage. The latter, while recognising that the Cireachtas could pass a
law that no dissolution of marriage, wherever effected even where the parties
were donliciled in the country of the court promouncing the decree. was to be
effective to dissolve the pre-existing marriage, was of opinion that it had not
done so. and the law existing when the constitution was passed was that a
divorce effected by a foreign court, of persons domiciled within fts jurisdiction.
was valid in Eire. Karminski. J., thought it was highly unlikely that the cousti-
tution intended, without clear words, to reverse a practically umiversal rule of
private international law. He could find nothing in article 41 to suggest that the
courts, in the absence of further legislaticn, were emtitled to do. otherwise than
regard as valid and effectual a divorcs granted by the courts of a foreipn country
where the parties were demiciled. Accordingly, he found that the law of Eire
recoguised the validity of the decree of dissolution promounced by the English
court dissolving the marriage between the husband and his first wife, and alsc
recognised the validity of the marriage celebrated in Eire between him and the
petitioner. The wife’s petition was dismissed accordingly.

129, To cite one more example of the complexity of the matter in Mayvfield, v.
Mavfield? the husband, a domiciled Englishman, had brought proceedings  for
divorce in Germany where his wife, a German national, was resident. After the
German <ourt had granted him a divorce, he brought a petition in the English
eourts for a declaration that the German decres was valid and should be recog-
nised in English law. We are not concerned with the actual decision in the case,
but the case is mentioned here to illustrate how occasion may arisz for oblaining

a declaration.

Vi, SOME ASPECTS OF RECOGNITION

1.30. For understanding the effcer of recognition, it is desirable to sefer to a
few theoretical aspects thereof. A foreign judgment may be recognised by being
as “‘res judicata™.’

enforced (immediately or upon suit), or by being treated

Recognilion of a judgment, by treating it as res judicata, may consist of :
(a} refusal to re-iry the original cause of action at the instance of the plaintif,
by virtue of its merger in the foreign judgment for the plaintiff: {hc can pray
only for execution); (b} refusal to re-try the original cause of action at the
instance of the plaintiff, by virtue of a bar estabiished by the foreign judgment;
tc) refusal by vittue of a collateral estoppel,* 1o re-try questions of fact or law
litigated in the suit which has resulted in the foreign judgment; and (d) accept-
ance of a status declared by the foreiga judgment.

IMaye-Perroli v. Maya-Perrait (1958) 1. R, 336.
tMavfeld v. Mayfield (1965) 2w, LN 1002,
2gs¢ Scoif, "Collateral Estoppel by Judgmeni”, (1942) 36 Harv. L. Rev. 1.

Mote, (1948) 57 Yale L. L. 333,

Eecognition
enfpreement.
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Refusal under {2} and {b; above is based on that aspect of res judicata
which is olten described as “merger”. Refusal under (¢} relates hot to the entire
cause ol action, but to the re-litigation of particular guestions, While caterﬂc:é
ta), (b) aud (<} are operative only between the parties and their privies, categbi‘f
{d} applies in relation (o strangers &s well. ' : ‘

VI NATURE OF PROCEEDINGS AND THEORIES OF RECOGNITION

L31. We:may mention here that the nature of proceedings in which the queé;
ton of rfecognition may come up for consideration is not subject 1o any
particular restriction, The question may come up direetly between the parties,
Or, it may-arise between third, parties.- Ther, the praycr may be for a declaration
that-the divorce is valid. Or, the prayer may be that the divorce m;i}' be dcdlalééj
to be void. The proceedings themselves. could be af several types. One of the
parties may re-marcy; oa the sirength of the divorce gral_lted'i_n,the Toreign coﬁntty,
and, when, -the: opposite party .may initiate proceedings for declaring the second
warriage -void, or may (ake appropriake steps for prosccuting the re-marrying
party for Ui offence of bigamy. Or, the question of validity of a divorce may
arise incidentatly—for example, where the parties tp the marriage, alleged 'to
be divorced: by a- foreign. divorce, are arrayed on opposite sides, in a suit or
petition for ihe grant of maintenance. the comteniion being that the previous
mdrribge subsists, and has not been. validly disselved by the forelgn court, so
that the obligation 1o maintain: the petitioning spouse, created, by the marriage,
subsists. oo o

1.32. Thete are several theories aof recognition of foreizn judgements.

.- When Story wrote his text on Confict of Laws in 1834, he, found Vattol's
respect. for, the foreign sovereign’s “definitive sénterice™ more uniformly adhered
to by connpon law courts than in the jurisprudence of Centinental Europe,
Newvertheless, he preferred 0 follow the approach of Chief Justice Marshall* who,
presumably following civil law reasoning, subjected the foreign judsment to an
examination of the rendering court’s “lawful™ jurisdictiom over the cavse and
the parties® The scape of further permissible scrutiny would, according. to
him, vary azcording to whether the judgment was ene in rem or in perrpnom.
The former. he thought, “ought to have universal conclusiveness.”* Judgments in
persotenn, on the other hand, ‘inder 2 distinction founded in “international
justice™, {though being an absolute bar as res judicara to any new suik by a Josing
plaintiff), were subject td examindtion “into the merits” if sued upon by a pre-
vailimg plaintift,’ For, the forum, in ‘exetuiing a forcign judgment, acts “upon
the principles of comity; and has; therefore, a right to preseribe the terms and
fimits .of that comty.,”” Heowever, the question how far a2 foreign  judgment
copld. be “impeached” while being rezarded an prima facie cvidence of the

claims,} remained unsettled: -

"Story, Conflict of Laws, 1934,

" SRase v. Bimaly, (1808) 4 Cranchi (8.1, S.) 240, 269.

" *Stary, 492, T o ., -

CiSiary at'T97. See Willimms w. Arvampyd, {1803 7, Cranch (11 1. 8) 42% Rupolio v.
Diary, {‘.;.IYDE;H. 12 U, 8, 231) (1795). For a lafer ‘case, see Caris v. Beith,. 14 Haw._{5|5|
U, 8§ 399 {18522 I : . . o

Story, 497. )
“Story, 497, Sze also Smith v, Lewis 3 Johnn, 157, 168 (M. Y. IR0R), per Kent, Ch. I,

relying on the opiniens of “mast approved jorists on the law of nations™.
“Story, 497
Story, 50%,
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Lord Bottingham once held' “that it was against the Fav of nerions ot
to give credit to the judgment and sentences of foreign countries. For. what right
had one kingdom to reverse the judgment of another ? What cinfusion would
follow in Christiandom if they should serve us so abroad, and give no cradit
to our senlences.”

Apart from these theorics of comity and intermaticsal luw. many other
theories have been put forth—the theary of vested rights (a foreign judgment
creates a legal obligation between the parties), the theory of hormony, and so
on.

VII- - HISTORY

1.33, The theoretical bases for recognition have, thus, remained controversial,
Let us now look at a few bistorical aspects. Though certain pariicular judicial
proceedings may have been recognised earlicr.® it appears thai English courts
began enforcing foreign judgmnets somewhere in the 17th century.)t In the
seventeent century, Fnglish courts decided that it was “aga’nst ihe law of
pations not to give credit to the judgments and semtences of forelgn countries™

As to what was the law of nations, Jonkins, a judge of the Prize Court in
the mid-1600s, though it was mot the Civil Imperial Law, bul “the generally
received customs among the European governments which are most renowned [or
their justice, vulour and civility.™ However, a requisite which was lzid down
was that the foreign court must have possessed “proper jurisdiction™. It hus
been suggesied that therc were orginally no specific jurisdictional requircments.
The {creien court was merely required to have observed the elementary precepis
of paturzl justice.  Flowever, with the acceptance ‘of the ohligation or “vestad
rights” theory” in the ninetecnih century, the jurisdiction requirements crystai-

Tised.

134, There cannat be any doubt that as early as 1845, a {oreign judement in
favour of the defendant, if final and conclusive, was a good defence fo an action
in England for the same matier.®

Later devclopments were—ii) statutory, particularfy in regard to monetary
judgments. and (ii) judicial, particularly in regard to divorce.

n a note from bis manuscript guoted in Kennedy v. Earl of Cassmiles, T Swans. 313, as
quoted by Wiscour: Bakdane in Balveso’s case (1927 A. C. 641, 6359

Sack, “Conflict of laws in the Histary of English Law™, in the book Law; Century of
progress 1535-1935, Val 1, pages 342-381

Wewland v, Horsran, {1681). 23 English Reports 275 (Annetation snd see Hosworth.
History of English Law, Vol. 1I, pages 269, 270,

‘Contington's Case in Kennedy v, Cuseillis. (1878) 2 Swans. 313, 326; 36 E. R. 6}‘5,
640; see also Reach v, Garyas, (1748); 1 Ves Ses, 157, 159; 27 5. R, 954. 955. This view
also found Tavour in the United States; see Rase v. Himely, § U. S. (4 Cranch) 240; 2 L.
Ed. 608 (1308).

sHofdsworth H. E. L. Yel. 3, p. 54,

s(a} Ex v. Yewis. (1749} | Ven, 298, 27 S R.1043;

(b} Ex p. Oitlien, (1795) 2 Ven, Jun. 587; 30 E, R. 790.

(cYBuchanan v. Rucker. (1908) 2 Fast 192; 103 b, . 546.

TPara. 1183, swpra.
Yficarde v. Gareiar, (18453 12 CL & F_ 368, 406
25 LDKNLD) 76
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IX. CONNECTED MATTERS

1.35. It may, in this context, be of importance to point out that the problem
of recognition of foreign judgments is, to some extent, connected with the
problem of the jurisdiction of foreign courts. In order that the forum in India
may recognise the foreign judgment, it is relevant to consider the question
whether the foreign judgment was pronounced by a court having jurisdiction in
the international sense,—to borrow the words of Wright, J.)—“in such a sense
that in conformity with general jurisprudence and ordinary international law
and usage the courts of other States will regard its judgments as binding.”

1.35A. There is another aspect of the malter, If our courts insist that the foreign
judgiment should be in conformity with general jurisprudence and ordimary
international law and usage in order that we may repard the foreign judgment as
leading: our own courts should, broadly speaking, also exercise jurisdiction on
a ground in conformity with general jurisprudence and ordinary international
law,

We shall revert to this aspect later?®

1.36. These comments are made at this stage, in order to show how it is not
irrefevant to discuss the principles on which, under Indian legislation, Indian
courts are regarded as competent to exercise jurisdiction in respect of the grant
of divorce or judicial separation. Though the rules belonging to the domain of
conflict of laws originate in municipal law, their function is international.

1.37. We may, before closing this Chapter, make it clear that though the
expression used in Indian legislation dealing with matrimonial relief is “judicial
separation”, we are using the expression “lepal separation™ in this Report, first,
because that expression is frequently used outside India, and secondly, because
“legal separation” is a term which will cover separation by mutual agreement
also.

CHAPTER 2

HEADS OF RECOGNITION
DOMICILE—NATIONALITY—RESIDENCE

I. INTRODUCTORY

3.1. Tt will be convenient, at this stage, 10 make certain general observation
as 1o the possible heads of recognition of divorce and legal separation,

2.2  Recognition of a judgment essentially means recognition of a comnecting
juctor. The possible connecting factors may be classified, in conflict of laws, with
reference to a variety of considerations, such as'—

{a) domicile;
{by residence, which again may mean—

(i} permanent residence, (ii) habitual residence, (iii} ordinary resi-
dence, or {iv) residence simplicitor at a given moment:

‘Tu.rnf;;;xfi v, Walker, (1912), 69 Times Law Reports, 767 (Wright, 1.},
*See Chapter 12, infra {Reciprocity}.
*The list is illustrative only.
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{c) the situation of the legal relation:
(d) origin of the legal conduct:

{c) nationality.

We shall discuss ¢ few of them which are of practical importance in the
present context.

2.3, According to generally accepted principles of private international law. the
courts of mast states will decide issues of personal states and allied matlers
{marriage, divorce, devolution of property upon death, etc), by applying the
“personal” law of parites.! TIn states with a legal system based upon the
common law, this “personal” law will be the law of the domicile (the place
where the individual concerned has, or had at the appropriate time, his perma-
nent home),® but, in civil law systems, the personal lTaw is often that of the
state of nationality.’

2.4, The sovereign power of a State finds expression in two respects:

fa) in its personaf power, by which it controls the name ol ils nationals:
and

{b) in its territorial soversignty, by exercising power on its lerritory.

The theory of domicile,” as a test of jurisdiction in matrimonijal cases,
attaches greater importance to the second aspect, while the theory ol nationalily”
attaches greater importance 1o the first aspect.

Hawever, it may be noted that the possible effect of applying the test of
nationality, is, in continental countries, such sub-dued, by reason of the applica-
tion of various special doctrines, chiel amongst which is the doctrine of public
policy (order public). We shall, in due course, examine the doctrine ol public
policy,” and its relevance to the recognition of decrees of divorce.

II. DOMICILE—THE GENERAL CONCEPT

25 Coming to the specific heads of recognition, we may bepin with domicile.
According to traditional English law, recognition of a divorce granted by a
foreign court was limited to cases where both the parties were domiciled in the
roteipn country, Certain modifications or qualifications of this rigid doctrive
found their place later, But, we shall discuss these at the proper place’.

2.5A. The word in Latin is domicilliim, which is derived from the word
domus—meaning home. The exact legal definition of this word has caused
jurists a considerable difficulty, and there is no one definition which has been

unanimously accepled.

IEnrenswsigh. Conflict of Laws (1962). p. 372,
*GGoadrich. Conflict of Laws 4lh ed,, pages 32-38.
SGriep, International Law (1973), pape 303.
Para. 2:3, supro.

SPara. 2:3, supra,

fSee Chapter 17, tnjre

"Qee Chapter 7. infra.

i3
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Broadly speaking, domicile connotes the place where a person intends to
make his permanent home. Domicile is “an idea of law”, as Lord Westbury
said!, Tt connotes different idcas in different legal systems. Domicile cannot
be a precise concept. Excessive emphasis on animus (intention) as a constituent
of ““‘domicile™, has led to certain problems, as will be seen later.

In India, there are detailed provisions on the subject of domicile in the
Indian Succession Act? but their scope and applicability is limited" The con-
cept of domicile is mentioned in article 5 of the Constitution of India, but not
defined.

2.6. Every individual has a domicile of origin, which can be lost by the acqui-
sition of a domicile of choice. A domicile of choice is more easy to shed than
the domicile of origin. In general, according to English law, the domicile of
origin is revived when a domicile of choice is terminated and another domicile
of choice is not vet acquired. Apain, according to the traditional rules of
English common law, the domicile of a wife penerally follows that of the hus-
band, - a rule which has now been abrogated in England by statute.*

27. One's domicile is fixed by the law. If one be a legally competent adult,
one may establish a home which the law will say is one’s domicile. This is
called a domicile of choice® buf it is a matter of free “choice” on the individual's
part only because he has complied with the law’s requirements for acquisition
of a new domicile. If he has two homes, the law determines which of them is
his domicile. 1If he has no home, the law designates a particular place as his
domicile regardless of his choice in the matter. At the moment he is barn, the
law assigns him a domicile, called his domicile of origin. Minors, married
women and persons deemed legally incompetent are, by law, each assigned a

domicile which may, in turn, be changed by facts outside the individual's
control.
2.8. The concept of domicile is, thus, one of a legal relation bevveen a per-

sorn and a place, created by the Jaw and not by the versons. In other words,
the factors of a person’s life constitute domicile because the law so says. The
law prescribes the constituents of domicile. If this is lrue, it must be expected
that the exact requisites of domicile, ie., its definition, may vary slightly accord-
ing to the purposes for which the term is used. This variation may appear not
only from stale to state, but even in the same state. Since domicile is a “tool”

concept, it will be fitted to the job for which a tool is needed.” [t is conceivable
that courts which purport to adhere to the idea of singleness of domicile might
nevertheless find a person’s domicile to be at one place for one purpose and at
another place for another purpose. And, of course, different courts may find
one’s domicile to be at different places.

II. DOMICILE AND MATRIMONIAL JURISDICTION

29. The importance of domicile in the context of matrimonial jurisdiction
was established beyond doubt by the Privy Council in Le Mesurier, holding
that the Courts of Ceylon had no jurisdiction to dissolve a marriage unless the

\Bell v. Kennedy, (1868) Law Reports 1 Sc. & Div, 307, 320.
Bections 5 to 20, Indwian Succession Act, 1925

%Cf. Ratanshaw v, Bananji, A. 1. R. 1933 Bom. 238,
1Section |, Domicile and Matrimonial Proceedings Act, 1973 (Eng.).

‘Restatement (second) of Conflict of Laws (proposed Official Draft, (967), seetion 13.
“Ses Robes v. Kennedy, 219 F. Supp. 892 (D. D. C. 1961).

L.z Mesurgier v, Le Mesurier, (1895 A_C. 517 (P. C}.
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parties were domiciled in Ceylon. This decision was construed as also implying
that English Courts would have no jurisdiction lo dissolve a marriage unless the
parties were domicited in England.—in the absence of special statutory provi-
sions. The recent English Act of 1973} dealing with jurisdicton in matri-
monial causes, now specifically provides as follows: —

“(2) The court shall have jurisdiction to entertain proceedings for divorce
or judicial separation if (and onfy if) cither of the parties to the
marriage—

(a) is domiciled in Fngland and Wales on the date when the pro-
ceedings are begun ; or

(b} was habitually resident in England and Wales throughout the
petiod of one year ending with that date.”

This provision, in a way, gives legislative effect to the concept of domi-
cile as a basis for jurisdiction, though, as will appear from the section itself,
1t is no longer the exclusive basis.

2.10. Domicile in relation to recognition of divorce may now be dealt with.

211, The question of recognition had been involved in earlier English cases|
and their reliance on the rule of the domicile was undoubtedly a factor in the
case of Le Mesurier?

2.12. When, in 1834, Story formulated the dormicile rule in the U.5.A., the state
of domicile was the state “to which the parties belonged,” the permanent domi-

cile,! or the “actual domicile” bong fide® The same ccnception appeared us
late as 1883 in the cighth edition of his work’

2.13. [z this conpection, it is interesting to recall how the rule of domicile came
into eatly English cases® It can be traced back to Story,’ and Story got it from
some carly Massachusetts decisions.” These cases arose under a Massachusetis
Statute (Mass. Acts 1785) ¢. 69) which provided that divorce suits might be

1Section 5(2), Domicile and Matrimonial Proceedings Act, 1973,
3a) Rex v. Lolley Russ. & Cr. Cas. (1812) 237, 168 Eng. Rep. 77%;
(b) Warrender v. Warrender, (1835) 2 CL Fin, 438, 6 Eng. Rep. 1239 (H. L);

¢} Dolphin v. Robins, (1859 7 H. L. Cas. 330, 11 Eng. 156 (H. L)

{dY Shaw v. Could, (1868 L. R. 3 H. L_55;

(@) Harvey v. Farnio, {1832) § App. Cas. 43;

(D) Manning v. Manning (187T1) L. R. 2 B, & D, 223.

e Mesuricr, para. 2.6, supra.

Ya) Hopkins v. Hopking, (1807} 3 Mass. 15%;

(b Carter v. Carter, (1810) 6 Mass, 263 cited by Story 189.

S nhabitants of Horover V. Turner, 14 Mass. 227, 231 (1817}, cited by Story, (1834), 190,
SBarber v. Root, {1813) 10 Mass, 260 ciled by Story (1834), 190.

*Story, Conflict of Laws (8th ed. 1333), para. 230.

s “Haddock v. Haddock” overruled? (1943) 18 Ind L. J. 165. Sec also Cock, Logical
And Legal Bases of The Conflict of Laws (1942), 467, 468,

#Story, Commentaries On the Confiict of Laws (1834), 228 et seq.
See—

(a) Richardson ¥. Richardson, (1806) 2 Mass, 182;

(b} Fopking v. Hopkiny (1807 3 Mass. 158,

{c) Harnover v, Turner, (1817) 14 Mass, 227.
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brought in the country “where the parties live”. The purpose was o remove
divorce fram the purview of the governor and council and place it within the
purview of courts, because, in the words of the statute, “it is a great cxpense
o the people of this state to be obliped to attend at Boston upcn all questions
ol divoree, when the same might be done within the counties where the parties
live.™

The rule was appropriately based on considerations of convenience and
it is not surprising that the English courts adopted it when they came to con-
sider questions of divorce,

2.14. For some time, the test of residence prevailed as to recognition, but it
ceased to be the law after the decision in Le Mesurier. In Salvesen v. Adminis-
frator of Austrian Property,’ the majority view of Nibovel's cese was formally
overruled. "It is established that the law of Fngland recognises the competence
and the exclusive competence of the Court of domicile to decree dissolution of
a marriage.” The general rule is relaxed by certain slatutory provisions. But,
subject Lo the statulory exceptions, the main rule still prevails,® and has not been
shrogated by the English Act* of 1971.

I¥V. NATIONALITY

2.15. In some of the countries on the Contlinent, the Courts exercise matrimo-
nial jurisdiction on the basis of pationality, and it may be presumed that these
countries adopt the same approach, as regards recognition also,—i.e., recogni-
tion of decrees of countries which are foreign countries for the purposes of those
countries. They, therefore, recognise foreign decrees granted on the basis of
nationality,

2.16. In this connection, France is an outstanding example. Since the French
Revolution and the introduction of Civil Code of France, its connecting factor
of personal law changed. Domicile was superseded by lex Bairige—i.c., nationa-
lity* replacing domicile in regard to personal relations.

The French rule is followed in other civil law countries also. The most
representative legislations of the civil law take into consideration the position
of the law of the state whose nationals the parties are, with regard to one or

boih of the following points:

(1) Jurisdigtion in the case of foreign nationals is not assumed, unless
the national law of the parties is willing to recognize this jurisdic-
tiom.

(i1} Divoree is not granted, unless it is agreeable to the internal law of
the national state of the parties.

2.17. However, it should be mentioned that the test of nationality has not al-
ways been favoured, even on the continent. Adverting to the variety of opi-
nions among both writers and courts respecting conflicts of laws, Savigny never-
theless conceived that, from the exceptional and active common concern in the
problems of this field of law, there would develop a universal community of

Salveserr v, Administrator of Awstrian Property, (19270 A, C. 641, a85.
PDunn v, Sarba {1935) Probate 178,

:See Chapter relating ta 1971 Act, Chapter 10 fafra.

*See also para. 2:19, infra.
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legal understanding and legal life. The further suggestion that the principle of
nationality, then coming into prominence, would not make itself felt in a sub-
ject, the naturc of which involves the resolution of conflicts of national laws
within a recognised community of the various nations, equally reflects Savigny’s
international point of view.

But these anticipations of Savigny were soon to be disappointed. Two
years after Savigny wrote, the doctrine of nationality, which in its exapgeration
has so much contributed to international disorder during the past century, was
proclaimed by Mancini as the fundamental principle of the law of nations, and
shortly become the distinetive basis of legislation in continenta] Furope”

2.18. Apart from continental countries, nationality is a valid criterion in a few
others. For example, according to article 35 of the Brazilian Code’, the per-
sonal consequences of the marriage are determined by law of the common “habi-
tual residence” of the husband and wife ; but the Brazilian law applies il he is
a Brazilion citizen or domiciliary.

V. NATIONALITY—HISTORY

2.19. At this stage, a brief history of nationality in the context of conflict of
laws would be of interest. Nationality as the basis of personal law is not older
than the Code Nepoleon,* and has acquired its predominance in many countries
of the civil law orbit only since the time of Mancini. Since then, in these coun-
tries the analysis of the concept of nationality has become one of the most im-
portant topics of conflicts law.*

On the other hand, the Commonwealth and the United States, like many
civil law countries, have adhered to the ancient rule of domicile as distinguished
from the comparatively new concept of nationality.

Even between countries of the English-speaking world, important differ-
ences have been created by the continued English emphasis on the domicile of
origin? in contrast to the domiciles of choice and domiciles by operation of law
which are solely relevant in the U.S.A.

2.20. A remarkable advance has been conceded to the principle of “domicile™
in recent international treaties. The Codige Bustamante’ proclaimed inter-
national jurisdiction for divorce to be at the matrimonial domicile, in contrast
with the general policy of the Comvention not to specify the personal law and
despite the protest of Brazil, which then followed the mationality principles.”
The Franco-Italian Treaty of June 3, 1900, on the enforcement of Judgments
{art. 11, part. 1) secured recognition for the decisions of the court of the

1professor Yntema, in Rabel, Comparative Conflict of Laws, (1958), Vol. I, Foreword
p. xvi.
tprpfessor Yntema in Rabel, Comparative Conflict of Laws (1958), Vol. I, Foreword

p. XXV,
IArticle 35, Brazilian Code on Private _Intcrnationa] Law: De Nova, “Development of
private International Law™ (1964) 13 American Journal of Comparative Law 452, 561,

Wf. para. 2.16, stpro.
SRabel, Comparative Conflict of Laws, Yol. T, page 161-172 discusses the various ratio-
nalie (tradition, politics, econmics, practicability), and at 171, the short-comings of the

nationality principle.
SRabel, Comparative Conflict of Laws, (1953), Vol. I, page 118,

7Article 52, Bustamants Code.
fRabel, Comparative Conflict of Laws {1958), Vol. 1, page 532.

19

Provisions in Bra-
zilian Code.

ilistory,

Recent trend,



Scandinavian.
law

Venezuelan draft.

International Cor-
ventions—Habi-
tual residence an
emerging fesl.

Residence.

Report on Recogniiion of Foreign Divorces

{Chapter 2.—Heads of Recognition.)

domicile or, in their absence, decisions at the residence of the defendant, without
excepling matters of status, and the same devices have been adopted in other
European tre:ties,! despite the fact that all the countries involved are traditional-
followers of the nationality principle.

221, fn ths “Scandinavian Union™ as 10 family law? signed by Sweden, Mor-
way, Denmark, Finland and leeland, the principle of natiomality has been re-
placed by u reference tc the law of an individual’s domicile,~which recognisss
(hat the life of a person centres largely around the country of his domicile.*

2.22. N may be noted* that the most striking featurs of the Venezulean draft
on Conflict of law is that aevionality is replaced by domicile as a connecting
fucior in matters of personal Rew. “This shift emphasises the steady loss of
fzvour that the jdea of the lex nafrias has suffered since the war, both in legis-
Iative workshops and in scholatly circles.™

2.23. It has bzen slated” that an even more porientous sigm of this crisis of na-
tionatity as a criterion for jurisdiction and choice of law is the challenge and
keen compeilion that it faces from “habitual residence’™ at the latest Hague

Conference.

“Residence habituelle™, it is stated, is domicile in modern garb, for inter-
pational consumption.

234, To L1960, during the debates that took place at the ninth session of the
Conference on the snbiect of guardianship? and in 1963, when a group of ex-
perts worked out a preliminary draft om azdoption,”* and again in 1964, at the
tenth session of the Conference, when a text om international adoption was
agreed upon, some sort of balance was struck between the competence of the
courts and the law of the country of nationalily, and the competence of the
courts and the law of the country of habitual residence.  Bul the scales  were

often tipped in favour of the latter.

V1. RESIDENCE

235, The next criterion to be considered is that of residence. In India, this
criterion is net in furce as a basis of jurisdiction in divorce, but it should be
noted that the Indian Divorce Act, 1869, section 2, was, for some time, con-
strued as empowering the Courts to grant a divorce if the parties wers resident
in India. This is not the law now" under that Act, in regard to dissolution of
marrizge,---though it continues as to nullity under that Act.

1(1934) 153 League of Nations Treaty Series page 135, 141,

3 envention on Marriage, Adoption, and Guardianship, of Feb. 6, 1931, 5 Hudson. In-
{ernational Legislation ¥77 (1936), Conwention on lpheritance and Succession of Nov. 15,
1934, 6 Hudson 947 (1937

15ee J. P. Nibovet, Professor of Privatallntemational Law, Paris, “Territoriality i the
Condict uf Laws” (1952) 65 Harvard Law Review, 582-583,

tRabel, Comparative Conflict of Laws (1958), Vol, 1, page 33, Note 35

De Nova, “Developments of Private International Law™ (1964) 13 A. 1, C. L. 542, 562,

“De Nova, “Developments of Privats International Law™, (1964) 13 A, T, C L. 542, 352

"Me Nova, “Developments ete.” (1964) 13 A, J C. L. 542, 560, R. H. Groveson, “Com-
parative Aspects of the General Principles of Privaie International Law”, Academic de Droit
International, 109 Recueil des Cours {1963, 23 7, at 68 fI.

tPara. 2. 30 et. seq. nfra.

tA. See R, Tre Nova, “Le 1X Cenference dell "Aja,” 14 Diritto Internationals (1960) 303,

at 309 1
Lgee R. De MNova, "1l progeltc preliminare dell’ Aja  aulP adoziope internationale,”

(3963} 17 Diriio loternationale 195
LSer Chapler 5, infra.
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In section 20{c) of the Code of Civil Procedure, 1908, and in section 19,
Hindu Marriage Act, 1955, the test of residence does occue, as a basis for the
exercise of jurisdiction in respect of matters dealt with by those provisions. The
applicability of section 19, Hindu Marriage Act to cases involving a foreign ele-
ment is a matter which we shall reserve for Jater discussion.

2.26. Residence does not require an intention to settle down. It has been
pointed out® that it is not even mecessary to have a roof over coe’s head, and a
nomad can be a “resident” in a couwntry within which he wandered.

2.27. “Residence™ has always been regurded as essentially a physical fact’
The combined effect of two decisions of the House of Lords,’-* rendered in taxa-
tion law, is that “‘ordinary residence™ is the reverse of “extraordimary”—some
residence which is “according to the way in which a man’s life is nsually order-
ed” (Lord Warrington}— “part of the ... Ceeimare e order of a man's life
adopted voluntarily and for certain purposes {Lord Summer)—not casually but
in the ordinary course of his life.” This is also clear from the analysis of the

subject by a scholar™

228 In Indja, the expression “reside” has been construed by the Supreme
Court in Mst. Jagir Keur v. Jaswant Singh' The question that came up for
decision was as to what the word “resides” and the words “wiere he last resided
with his wife” mean, in section 488(8) of the Code of Criminal Procedure,”
which gave a righl, inter alia, to the wife to file a petition for maintenance be-
fore the compeotent Magistrate.  While dealing with this case, the Supreme Court
observed as below:

“A makes only a flying visit and he has no intention to live either per-
manently or temporarily in the place he visits. 1t cannot, therefore, be
said that he ‘resides’ in the places he visits.”

Earlier in the judgment, it was also observed that:

“Whichever meaning is given to i, one thing is obvious and it is thag it
does not include a casual stay in, or a flying visit to, a particular place.
In shorl, the meaning of the word would, in the ultimate analysis, de-
pend upon the context and the purpose of a particular statute. In this
case the context and purposc of the present statute certainly do not com-
pel the importation of the concept of domicile in #ts technical sense, The
purpose of the statute would be better served if the word ‘resides’ was
understood to include temporary residence.”

These observations are of interest, as pointing to the distinction beiween
residence and domicile,

\See Chapter 5, infra.
Yaternal Revenue Commissioner v. Lysaght, (3928) A. C, 234, 244 (Viscont Summer).

tRamsay v. Liverpool Royal Infirmary, (1930) A C. 588, 5397 (Lord Macmillan).
VL evenvire v. Fateraal Revenue Commissioner, (1928) A. C, at page 225.

sinsernal Revenwe Commissioner v. Lysaghe, (1928) A, C. 234 242, 243, 2485,
#See [urther para. 2. 29, infra.

Farnworth, in 67, L, Q. R. 32, J4
tEarnworth, “Residence in the Anglo-Ametican Law", 35 Crotivs Society Transactions

29.
SMst, Fagir Kanr v. Jaswant Singh, A, L R, 1963 8. C. 1521,

M ow, section 125, Cr. B, C. 1973,

21

Intention not Te-
quired,

Residence a  phy-
sical fact.

Meaning of resi-
dence,



22

Ordinary
ence.

Habitual
ence,

History.

English
sion.

Recent case,

resid-

resid-

provi-

Report on Recognition of Foreign Divorces

(Chapter 2.—Heads of Recognition.)
VII. ORDINARY RESIDENCE

2.29. The next cxpression relevant to the question under discussion is “ordi-
nary residence”,—an expression which one meets with in taxation law.! Ordi-
nary residence should be residence in the ordinary course of the man’s life, not
exceptional or accidental. Here again, intention as such is not material, except
in-so-far as it may indicate whether the residence is exceptional or accidental,

VIII. HABITUAL RESIDENCE

2.30. *“Habitual residence™ is 2 more precise ground than residence, and re-
quires to be considered at some length.

2.31. The expressicn “habitual residence” was first employed internationally®
as long ago as 1902° The concept has also been employed in  Conventicn
sponsared by the League of Nations, the United Nations and the Council of

Europe.

In the Notrebohm case the International Court of Justice siressed the
importance of habitual residence, where the question was whether the State of
Liechtenstein could confer mnationality on a person habitually resident in
Guatemala.

2.32. “Habitual residence” has been employed in English statutes relating to
succession,’ adoption,® contrast’ and divorce and legal separation -1

The limits of the concept have been explored academically.!
233. With reference to thjs expression (habitual residence) as used in the

Recognition of Divorces etc, Act, 1971, section 3(1)a), the judgment of Lane J.
in Cruss v. Chittum™, is of interest. We shall discuss it later.™

1See para, 2.27, supra,

*Hague Convenlion on Guardianship (June 12, 1902], Articla 2.

t5ee K. Lipstein, “The Tenth Session of the Hague Conference on private International
Law" (1965) Camb. L. I. 224,225, n, 3.

Waottebolim case, (Second Phase} (1955) 1. C. 1. Rep. 4:22.

*Section 1, Wilis Act, 1963, s 1.

“Section 11(1) Adoption Act, 1968, [following Hague Convention on Adoption 1964,
Arts, 1, 2(b}]. )

Section 7(1), Supply of Goods (Tmplied Terms) Act, 1973.

¥a) Section 3{1} {a}), Recognition of Divorces and Lepal Separation Act, 1971 (follow-
ing HMague Convention on Recognition 1969, Art, 2},

{b) Domicile and Matrimonial proceedings Act, 1973 s. 3(2).

"Para. 2:33, infra.

wgee also Administration of Jfuslice Act, 1956, Sections 3(8) and 4(1)(a).

Hfa) R. H Graveson, The Conflict of Laws (6th ed., 1909), pp. 195, 512;
(b) K. Lipstein in (1265) Camb, L. 1. 224, 225227,
{cy 1. Jlom. "Fhe Adoption Act, 1968 and the Conflict of Jaws”, (1973) 22 1. C. L. Q.

109, 134-136;
idy J. D. McClean and K. W. Patchett, “English Jurisdiction in Adoption™ (1970) 19

L C L Q1 1416
SR ruse v, Chinum, (1974) 2 All E. R. 940, 942, 943,

SPara, 2:34, infra,
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The judgement in Indvka v. Indyka’ may also be seen as establishing a
possible test of habitual residence. There, “Each of their Lordships expresses

much the same broad view of what should be the new recognition rule, although
stating it in quitc different terms,” as was observed by Ormrod 1. in Angelo v.
Angefo’

2M. In Kruss v. Chiftum’ Lane J. accepted the formulation by counsel of
certain features of habitual residence with reference to the Act of 1971, They

were as follows:

{I) Habitual residence indicates “a quality of residence rather than
perind of residence™.

(i) “Habitual residence™ is similar to the residence mormally required as
part of “domicile”, although in habitual residence there is no need
for the element of animus which is necessary in domicile.

(i) The phrase in the Mississippi decree in the case, (which was in issue)
that residence was “‘actual and bona fide,” reallv defines habityal in
this context, and denotes “a regular physical presence  which  muost
endure for some time,”

(iv} Some characteristics of residence negate the possibility of its being
habitual—for example, if it is of “a temporary or a secondary
nature”.

{v} “Habilual residence requires an element of intention, an intention to
reside.”

(vi) Ordinary residence is different from habitual residence, “in that the
latter is something more than the former”.

With respect, it may be stated that some of these propositions may re-
quire further consideration—particularly, the last one.

235. The criterion of habitual residence may sometimes coincide with other
criteria. An example, though not from the field of matrimonial law, may be

cited. In Artaullah’'s case®, in the context of the position of inhabitants of coded
territories. it was observed by the Calcutta High Court: —

“In some cases, lherelore, an option is stipulated i favour of the inhabi-
tants of the ceded territory and thus avert the charge that inhabitants
are handed over to a now sovereign agamst their will,

“The terms of option may vary from case to case, but the gzneral prin-
ciple applied has beent that a person habireedly residens® in a ceded terri-
tory acquirss ‘fpso facte’ the nationality of the State to ‘which the terri-
tory has been transferred, and loses the mationality of the ceding State”

(page 506-Oppenheim).

“From the principle referred io above, it will be significant that a person
habitually resident® within a particular ceded territory acquires ‘ipse facto'
as a result of the cession, the nationality of the State to which the terri-
tary is transferred.”

Uadvka v. Indvka, (1969) 1, & C.

iqneldlo v, Angalo, [1968) 1 W.L.R. 401, 403,

e v Clatturn, (19742 Al E. R, 940, 942, 943

squignilah v, Apgutlah. A, 1L R 1953 Cal. 530, 533 {per R. P, Mookerjee, 1.
*Emphasis supplied.

SEmphasis supplied.
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CHAPTER 3
LAW APPLIED BY COURTS
1. INTRODUCTORY

31. In this Chapter, we shall briefly deal with the law which is applied when
4 Court dissolves @ marrage. A consideration of this aspect 1s relevant to the
question of recognition of divorce.

3.2. Three questions arc usually discussed in dealing with the problems aris-
ing in the field of conflict of laws—

(1) Bases of jurisdiction.
(2y Choice of law.
{3y Recognition.

We have dealt, in a general way, with the first’ We propose now to dis-
cuss the second ; the specific question to be considered in this context is how far,
for the purpose of recognition, it should be a pre-requisite that the law of the
recognising forum was applied by the foreign court.

In cther words, besides the criterion of existence of the requisite basis of
jurisdiction (habitual residence, pationality or domicile), should it also be neces-
sary that the foreign court must have applied the law in force in the country

where recognition is sought ?

3.3, At the outset, we may, by way of introduction, state that in India, as
well as in England* and in the United States®, the “jurisdictional approach”, and
the ensuing identity of forum and lex, have been long accepted as a matter of
course, as regards divorce. Therefore, if aa Indian or English Court exercises
jurisdiction to dissolve a marriage, it applies the Indian or English law, as the
case may be, in the absence of special statulory provisions to the contrary. The
position is not different in other countries in the Commonwealth.

However, as a theoretical examination of the position on the subject
might be helpful, we shall, deal with a few important aspects, before reverting

to the English law.

1I. CHOICE OF LAW—GENERAL ASPECTS

Where 2 transaction involves contacts with more than one State, the deter-

34.
mination of the law applicable to the transaction may present problems. “The
extra-forum” element is sometimes taken into account, and sometimes not.

General observations by text-book writers on the conflict of laws draw atten-
tion to this aspect; but, those abservations do mot imply that in every case in-
volying an cxtra-forum element, the foreign law must be applied. The answer
to the guestiop whether foreign law should be applied, and, if so, which foreign
i{aw should be applied, may depend on the nature of the cause of action, the

relief sought and many other factors.

‘Para. 2:19 to 2:35 supra.

tPe Nove, "Developments of Private International Law, {1964y 13 American Yournsl
of Compurative Law.

spe Nova, “Developments of Private International Law,
of Comparative Law.

{1964} 13 American Jouraal
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Moreover, where the relief sought is governed by statutory provisions.
those provisions cannot be ignored. Tt is supgested that the correct approach
is first to peruse the relevant enactment. If there is an enactment on the subject,
its territorial scope must then be ascertained. No doubt, there is a judicial tradi-
tion to “read down™ wide slatuics. so as to avoid extra-territorial application
where necessary. However, what requires to be emphasised, is that the text of
the applicable enactment cannot be totally disregarded.

If this process fails to vield a conclusion based on convincing reasons,
then, no doubt, it is legitimate to inquire whether any other system of law
should, having repard to the naiure of the cause of action and the refief, and
other relevant considerations, be taken into account.

It is not in every case that foreign law becomes the governing law merely
by reason of some foreign element. A court of a country would be bound to
apply the law of its own Jegislature. unless it is found that by the rules of private
international law or of the rules relating to the construction of statutes, that law
1s not applicable.

3.5. Where there is no domestic statute on the point which possesses an ex-
press or implied territorial scope embracing the particular case, and the court
is faced with a case involving an extra-forum element, the court penerally ap-
plies the principles of private international law to determine the governing law.
A foreign statute will be relevant, if it is a part of the legal system whaose law
is applicable by virlue of the choice of law rule of the forum. But—to repeat
what has alrcady been stated above'—it is not in every case that the law of the
forum will be displaced by the foreign law.

3.6. The possible systems of law applicable,—to mention the important ones,
—are:

(a} law of nationmality ; or
(b law of damicile in modern times habitual residence ;

(¢) law of place of celcbration of marriage, where the question arises out
of marriage ;

(d) law of place where the matrimonial misconduct was committed ,

(&) law of the forum

The Court of the forum has to decide whether it should apply its own
law system (¢) above—thus disregarding all foreign laws—or whether it should
regard any other system of law as applicable out of systems {(a) to (d) above.
The answer to this question depends on a variety of factors'

37 It should first be stated that on some fopics—other than divorce.—the
foreign law may be appropriately considered by a court. Far example, the posi-
tion as to the choice-of-law rule in regard to the validity of marriage, has been

defined us follows®:—

Para. 3.4 swpra.

szendes ds Costs, “The Formalities of Marriage”, page 257, referred fa in “Temporal
dimensicns in the conflict of laws® (19A3) B. Y. B. [ 1. 122,
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“The formal validity of a marriage is referred to the lex foci cefebrationis
as is deemed to have existed at the date of the marriage or by the lex
loci celebrationis as it stands when the validity of the marriage is called
into question, either because a second ceremony of matriage is entered
into, or because the issue is raised by a court of competent jurisdiction.”

3.8. Then, as regards torts, sometimes the foreign law has to be considered.
Many laws of the United States and of other svstems, save the British, refer to
the lex loci delicti commissi as the primary measurz and standard of liability
in tort cases.—subject, of course, to the limits set up by the forum as o gues-
tions of procedure and public policy.

English law, following Willes J. in Phillips v. Eyre®, 100k the position that
to be actionable in English forum, the foreign tort must both be an  act—{(a)
which, if done in Britain, would be a tork and (b) which is not justifiable accord-
ing to the law of the foreign country® where it was committed. Recently?, the
requirement has been modified, and it should read- -“which is gctionable accord-
ing to the foreign law.”

This rule has frequently been criticised, and it seems to be generally
regarded as a ‘rigid rule of secure, though very unhappy standing’® Professor
Yentema*® even maintains that this English doctrine involves a ‘gratuitous mis-
canstruction’ of the opinion of Mr. Justice Willes™, thus constituting an ‘isolated
and irrational’ position in law.

3.9. The American view, in regard to torts, is that the lex loc! commissi
governs, In the Awmerican Banana Co. v. United Fruir Co.’ the U.S. Supreme
Court said, “the character of an act as lawlul or unlawful must be determined
wholly by the Iaw of the country where the act is done™.

3.10. In this conoeclion, the following famous passage in Jusiice Holmes's opi-
nion in the case of the American Banana Co. v. United Fruit Co.f may be

cited—

“In the first place, the acis causing the damage were done, so far as ap-
pears, outside ihe jurisdiction of the United States, and within that of
other States. It is surprising to hear it argued that they werz governed
by the act of Congress.

(a} Yntema, ‘Dicey: An American Commentary’, 4 International Law Quarterly;

(b) Rabel, Conflict of Laws {(Znd ed., 196, Vol. 2, pages 235-236;

(c) Justice Holmes, in Cuba R. Co. v. Crosby (1922) 222 U, 5. 473, 477 {1214); and

(dy Fustice Holmes, in Western Union Telegraph Co. v. Brown, (1914) 234 1. S

542, 547,

Phillips v. Evre (1870Y L. R. G Q. B. 1, 28, 29,

5(§963) British Year Book of International Law page 117.

Chaplin v. Bovs (1971} A, C. 356 (H, L.).

Ya) Rabel, Conflict of Laws, page 23%;

(b} Ingiis, Conflict of Laws (1959), page 476 (‘notion not justifiable, far from satis-

factory’) :

FYndema in (1949) 27 Canadian Bar Review, pp. 116-22 and in (J951) 4 International
Law Quartetly, pp. 8-9,

TAmerican Hanana Ca. v. United Fruit Co. (1909 213 UL 8, 347, 353, 356, 357 (Holmes
1.}

® 4 merican Banana Co. ¥. United Fruit Co. (Supra).
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“The general and almost universal rule is that the character of an act
as lawful or unlawful must be determined wholly by the law of the couniry
where the act is done ............ For another jurisdiction, if it should hap-
pen to lay hold of the actor, to treat him according to its own notions
rather than those of the place where he did the acts, not only would be
unjust, but would be an interference with the authority of another sove-
reign “contrary to the comity of nations, which the other state concerned
justly might resent. ..............

.................. The foregoing considerations would lead in case of doubt,
to a construction of any statute as intended to be confined in its opera-
tion and effcct to the territorial limits over which the law-maker has
general and legitimate power. ‘All legislation is prima facie territorial’.
(Citing cases). Words having unjversal scope. such as ‘every contract
in restraint of trade’, ‘every person who shall momopolize’, etc. will be
taken as a matter of course to mean only every one subject to such legis-
lation, not all that the legislator subsequently may be able to catch. In
the case of the present statute (the Sherman Act), the improbability of
the United States attempting to make acts done in Panama or Costa Rica
criminal is abvious, vet the law begins by making criminal the acts for
which it gives a right to sue ............o

“[or again, not only were the acts of the defendant in Panama or Costa
Rica not within the Sherman Act, but they were not torts by the law of
the place and therefore were not torts at all. however contrary to the
ethical and economic postulates of that statute.”

It may be noted that even as regards tort, recent trends are in the direc-
tion of not adhering very rigidly to the rule in Philip v. Eyre! It is sufficient
to refer to two decisions,—one of the House of Lords®, and the other of the
High Court of Australia’—which show the emphasis placed on the law of the
forum in regard to certain aspects (for example, the quantum of damages in the
House of Lords case).

3.11. As rcpards contracts, the general principle is that the proper law of a
contract is that legal system which is to govern the obligations of the parties
by virtue of the particular contract. Tn England®, and in some other common
law jurisdictions® also, it is the law which the parties have either expressly or
by implication chosen to govern their contractual relations. Thus, intention is
the comnecting factor.

There are other cases also where foreign statutes have been applied to
regulate contracts, where they formed part of the governing state’s lan.

\Philips v. Eyre, [1870) Law Repors 6 Q. B. 1. 28, 29, para. 3.8, supra.
Chaplin v. Boys, (1971) A. C. 356 ; (1955 2 Al E. R, 1085 (H. L.
iqndesson v. Eric dnderson, {1966) 114 €. L. R. 20 (Auvstralia).
1See Monun! Albers Barough Council v, Austrelasian Temperance Socierv, (19318) A, C,
774, 240 iper Lord Wright): Re. Claim by Helberr Wape & Co. Ltd, (1956} 1 Ch.
323, 340.

See (1063 B, Y. B. 1. L. page 134

oo for example, fn re. Claim by Haolbert Wagz & Co. Ltd., (1956) 1 Ch, 323 (German
Moratorium Taw applicable to a contract the proper law of which was German) ; Kahler
v. Middland Bank Lid., (1930} A, C. 24 iCzechoslovak legislation applicable to a conftract
governed by Crzachoslovak law): R v, Frternarional Trustee for the prorection of Bon-
Tholders Aketieneesellschafr, 11937) A, €. 500 (U. S. Congressional Resalution having the
force of law applicable to a contract gaverncd by American Jaw}.

Contracts.
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3.12. But we are not concerned with the question of proper law of tort or con-
tract. The precise guestion to be coasidered is,—what law is applied by the
courts when granting dissolution of marriage ?

We proceed to consider this question, first with reference to the Indian
law'; and then with reference to English® and American law.® Thereafter, we
shall consider the question whether any change is needed.

IT. TNDIAN LAW

3.13. As regards Indian law, we shall first refer to the Act applicable to Chris-
tians. There are numerous decisions under the Indian Divorce Act. 1869, where
ths courts in Tndia have granted divorce on the basis of a ground specified in
shat Act, irrespective of the guestion whether that ground was, or was not, re-
cognised as a ground of divorce in some other country having a connection with
the marriage, such as, the country where the marriage was solemnised®, or where
the matrimonial misconduct took place® or the country of the nationality of the

parties®,
3.14. A study of the following illustrative cases under the Indian Divorce Act
relating to divarce or judicial scparation, shows that the grounds of relicf were

taken as entirely governed by the Indian Taw, even though a foreign element was
involved. Existence of the requisitc head of jurisdiction was considered

enough:

SELECTED CASES ON THE INDIAN DIVORCE ACT

1. Hartencia v. Fohn Sebastigrn, ALR. 1935 Bom. 121 (Beaumont, C.J.).
(Parties lived in Bombay together—Then went to Nairobi—Wife refurned
to Bombay—Judicial separation granted-—-Forcign law not considered).

Rose Hill v. Luck C. Hitl, ALR. 1923 Bom. 284, 285 (Adultery of wife
on ship at Marseilles was enough to justify grant of divorce).

3 W.p. v. ED., ALR. 1933 Sind 27.
(It was observed that the parties must have been married under the 1872
Act, but this was obiter).

4. Mrs. Nan Greenwood v. L. V. Greenwood, ALR. 1928 Oudh 218(1),

(Pullan, J.).
(Parties not domiciled in India—Married in Ireland-—Divorce granted).

12

3. Giordano's case, {1912y TL.R. 40 Cal. 215 (Italian couple)’
5A.  Shireen Mall, ALR. 1952 Punj. 277,
. Bright v. Bright, LL.R, 36 Cal. 964.

7. Grant v. Grant, AJR. 1937 Pat. 82,
(Adultery outside India—Parties domiciled in India).

Para. 3.13, et seq. infra.
Para. 3.20, et seq. infra.

Para. 3.33A, et seq. infra.

1Rase Hill's case, (para. 3.14, infral.

sMre. Nan Greenwood's cave, {para. .14, infra)
8Tiordane’s case, [para. 3.15, infra.).

*See para. 3.15, infro

85ece para. 3.16, infra.
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Al1S. In Giordano's caset, the husband was an Irefian subject, with an ltalian
domicile, and instituted proceedings in India for divorce on the ground of his
wife’s adoltery. The marriage had been solemnised in India, and the parties
were residing in British India. (As the Indian Divorce Act then stood, resid-
ence was enough to confer jurisdiction for dissolution).

It was held that under the provisions of the Indian Divorce Act, the Court
was bound to grant a divorce on proof of adultery, although the divorce would
have no effect outside India. It may be noted that Italy had no provision for
divorce at that time.

216. In Shireen Mall's case’, the respondent husband was a British soldier,
though temporarily he lived in British India. The High Court observed that
only the Indian law was applicable. Section 7 of the Indian Divorce Act, 1869
. (Court to follow the English practice) made no difference, because it was ex-

pressly stated to be—“Subject to the provisions contained in this Act. ............ "

The High Court added—

“Hence, if the provisions which are given in section 10 of this Act give
only certain ground on which a marriage can be dissolved, T am of the
view that the grounds of dissolution of marriage cannot be extended by
virtue of section 7 to grounds which might be prevailing for the time be-
ing in England. I, therefore, must hold that the provisions of the amend-
ed section 176 of the Act prevailing in England (Supreme Court etc. Act,
1925), which allow dissolution of marriage on the ground of desertion of
the wife by the husband without cause for a period of three years or up-
wards would not apply to this country. In #fis coumtry, “desertion by a
husband of his wife withont cause would be a ground for dissolution
_of marriage if the desertion is for a period of two years and upwards and
is ¢oupled with adultery.”

No doubt, in this case, the marriage was found to be void, but the above
dicta show the trend.

7. Thus, it is clear that in various decisions under the Indian Divorce Act,
1869, Indian courts have, while exercising their ]unsdumon under that Act,
canﬁned themselves to a consideration of the grounds of divorce as given in that

Act. Of course, the proceedings must be within their competence, and, in this

regard, the test laid down in section 2 of the Act must be satisfied. But, once
the court in India-is competent to exercise jurisdiction under section 2 of the
Act, then the grounds for relief are to be sought osly in that Act

-3&] It may be stated that the Indian aud Col maI Divorce Jurisdiction Act,
1926‘ empowered courts in India or elsewhere in His Majesty’s dominions, as
"down by order in council, to grant divorce to persons domiciled in the
United Kingdom as if they were domiciled in the territory in question. While
damicile was, thus, nominally ot notionally, retained as the basis, jorisdiction
was exercisable on the ground of residence! of the petitioner at the dme of pre-
seuting his petition and of the last residence together by the parties. The sub-
smntive law to be applied was the English law. This very provision, which is
exceptional, in character, helps to bring out clearly the ganeral rule.
-t YRiordano v. Giordano, (1912) L. L. R. 40 Cal. 215.
3Shircen Mall v. Tayler, A. I. R, 1952 Punj. 27? 279 (Sonl, J). (British soldier),
¥Chapter &, infra.
" 43 Halsbury's Statutes (2nd Edn) 1158.

$5 BB, (N. D)6

Indian decisions.

Act of 1926.
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3.19. It may, next, be noted that under the Hindu Marriage Act’, the fact that
the marriage was performed outside those territories or the matrimonial fnis-
conduct took place outside those territories, is immaterial. In other words, once
it is established that the parties are Hindus and are domiciled in India, the pro-
visions of the Act relating to matrimonial relief come into play. The Act does
not contain any express provisions as to choice of law ; bat it appears that relief
has to be given according to, and only according to, the provisions of the Act.
if the proceedings are filed in India and if the Court in India is otherwise oom-;
petent. Had the legislation intention been different, the legislature would l;avc
said so.

We do not pause to discuss in detail the provisions of the Special Mar-
riage Act and other laws ; but it wonld be enough for our purpose to state that
that Act and other laws relating to marriage and divorce, do not provide for
applying a foreign law. )

S

3.20. 1t may be noted that the Dissolution of Muslim Marriages Act, 1939,
does not impose any restriction that the marriage to be dissolved at the instance
of the wife under that Act should have been solemnised in India, or that the
matrimonial misconduct which constitutes the basis of the relief sought by the
wife should have occurred in India. In substance, it is enough if the parties
are governed by Muslim law. It may be presumed that by “Muslim law” is
meant that portion of the Islamic law which is applied in India to Muslims as
a personal law.

IV. ENGLISH LAW

3.21. So much as regards Indian law. The general rule in England is that in
proceedings for divorce properly brought in England, English law, as in force at
the time of the proceedings, exclusively governs the grounds of divorce. Other
factors, such as—

fa) the law under which the parties were married,
(b) the national law of the parties, or '

(¢} the law of the place where the matrimonial offence was cammlﬁed.
are compietely irrelevant, according to English practice. There may
be a statutory modification of this position, but, apart from étampe,
this is the general rule. .

322, Thus, in the case of Zanelli v. Zanell®, an Italian national married, - in
1948, an English woman in England, where he was then domiciled. - H&'" wa¥
later deported from England, and thercupon reverted to the Italian domig
The Englishwoman was granted a divorce in England by an application of
English law despite the rule of Ttalian Iaw (the law of her domicile at that tll'ﬁj
whlch disallowed dworce

3.23. The position rcgandmg proceedings for nullity of marriage may be idlfr
ferent. An action or proceeding for the annulment of a marriage differs fvom.aw
divorce proceeding, in that the latter is instituted to sever a marriage: ‘rej@tion:
admitted to exist, whereas an annulment proceeding is for the purpose of deglnss:
ing judicially that, because of some disability or defect which existed at the $me .
of the martiage ceremony, no valid marriage ever took place between the parkies,

or that no valid marriage relation ever existed between the parties. An- anml-

i

1Sections 1(2), 2 and 10 to 13, Hindu Marriage Act, 1955,

2Zanelli v. Zanelli, (1948) 92 Solicitor's Journal 646 (Coeurt of Appeal). m
Private International law (1970}, page 354,
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‘ment is also to be distingnished from a divorce in that, as a general rule, an
annulment proceeding is based on factors justifying the avoidance of the mar-
viage existing at the fime of the mamriage, whereas a divorce is ordinarily for the
camses arising after the marriage,—although some statutes, in defining grounds
for annulment or divorce, do not adhere to these distinctions.!'

A24. We are not concerned with the law applicable to nullity proceedings.
JBut, as regards diverce, the general role is as stated above. The rationale® of the
English rule seems to be that the question whether the court will dissolve a mar-
riage is one that must be decided by “English conceptions of morality, religion
and public policy™ and is “one that is governed exclusively by rules and condi-

_ﬁnﬂs imposed by the English legislature™.

_ It is immaterial that the facts constituting the ground took piace outside
rﬁﬂﬂﬂnd‘

Wnlﬁ‘ _states the position clearly, in this regard—

“The English court, when entertaining divorce or separation proceedings,
applies nothing but Enplish law, because the question of the conditions
under which the nuptial tie may be loosened or destroyed touches funda-
mental English conceptions of morality, religion, and public policy. There
' can, therefore, be no doubt that where in exceptional cases, the English
court is not the court of the domicile, it is nevertheless Enghsh law that
applies and not the law of the foreign domicile,”

3.25 Conversely, if a foreign divorce is jurisdictionally valid, it will be Tecog-
msed in England, notwithstanding that the foreign divorce was obtained on a
ground net recognised by English law.®

- Successive editions of Cheshire have consistently taken the view that in
"}" suit for divorce brought in Epgland, the substantive law of the forum must be
‘appliéd without exception” In the cverwhelming majority of cases, jurisdiction
being based on domicile, the courts have never been asked to decide specifically
_whether they apply Engllsh law as the lex domicili{ or as the lex fori, Never-
_theless, such case law as is available establishes this position beyond doubt.

' Enghsh jurisdiction and diverce law will be available even if the matrimonial
misconduct on which the petition is based took place in a foreign country where
the parties were then domiciled. Consequently, it is regarded as equally imma-
sgerial that the misconduct constituted no ground for divorce at the time of its

 commission if, in fact, it is 4 ground for divorce in the subsequently acquired
Enghsh domicile at the time of the suit.

i i

iAmerican Jurisprudence, 2nd BEd. Vol 24, pages 177, 178,
~. See also para. 3 42 infra.

i
iy- Wolff, Private Inteypational Law (1950), page 374, quowd also by Cheshire in his 1975
edmon at page 353, 369,

Wzepok v. Czepok, (1562) 3 Al England Reports, 990, 952 (Diesertion oulside England).
. "Wolff, Private International Law (1930}, pages 373-374.

i 4a) Indyka v, Indyka (1968) 1 A. C. 33, 66, 7374; approving Bafer v. Bater, (1966)
« -; Probate 209

(&) - THgmic v. Tijandc, (1963) Frabate 181, 184,

{©) Brown v. Brown, (1568) Probate 515 (1968) 2 A]] E R, 11

"(a) Chishire, Private Internations] Law (th ed.. IS61), p. 393 cited in (1963) Brit
Year Book of Intemational Law at p. 127-128; n {1963 British
3] Chesh?lre, Private Intermatiomal Law (1970}, pages 353 to 368, and (1975) pages
5-§
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3.26. In Wilson v. Wilson!' the question was whether an English Court had
jurisdiction to grant Wilson’s suit filed in 1871 for the dissolution of his marriage
on the ground of his wife’s adultery. Wilson was a Scotsman married in Spot-
land to a Scoftish wife, and was a partner in a business carried on at Glassgow.
After their marriage, Wilson and his wife resided near Glassgow. Wilson: heid
also a lease of some land near Loch Lomond, where he had built a shooting
lodge. On discovering his wife’s adultery in 1866, Wilson broke up his ot
blishment and went to London, where he lived thereafter with his mother. He
continued to draw an income from his business in Glassgow and when the: subs-
cription of his club fell due, Wilson begged his partner to pay the amount and
wrote to his partner that he did not wish to dissocite himself entirely . from
Glassgow. He renewed the lease of the land on which he had his shooting ldge
and spoke of it as the land of his father. The only property which Wilson pos-
sessed, it was shown, was in Scotland, and in London he was mainly suppt{ﬁed
by his mother. A Court in Scotland had held that Wilson had never acdit
an English domicile. Wilson himself asserted, when giving evidence, that when
he went to live in London in 1866, he did so with the intention of making Eng-
land his home for the future. Lord Penzance stated that if Wilson had been
dead and nothing werg known of his intention, except what could be gathered
from the more circumstances attending his residence in England, the evidence
would not have been sufficient to enable the Court to arrive at the ctonclusion
that he had adopted an English domicile. Bat he said:

3.26-A. “Still. when the man is here, and when he swears that his intention was
to adopt an English domicile, why should he not be believed in the absence of
any circumstances in the case tending to show that what he says is not true or
likely to be true ? In this case. then, the question is not so’ much whethef the
circumstances of his English residence tend to prove English domicile, as whe-
ther, notwithstanding the man’s oath to his intention to create an English domi-
cile, there are sufficient circumstances on the other side to warrant the Coust
in throwing over his oath and disbelieving him. I am not aware there are any
such circumstances.” o

“Well, T do belicve him, and if I believe he came to England with the
intention of permanently giving up. his connection with Scotland, and fixing upon
England as his future home, is there any question but that a new domicﬁ_e*w_as
thereby constituted ? I apprebend not.” o

This question was, thus, consideted at length. But the jurisdiction hsving
been established, the substantive law applied was the English law.

3.27. Tt was observed by the High Court’ in Mezger with reference to a foreign
decree of divorce as follows:— - - . )

“Jt is quite true that this decree was propounced on grounds which are
not recognised in this country. As I have said, the record is full and clear and
it appears that it was pronounced on the ground that by insulting behaviotr
and incompatibility of temper, and other matters of that sort, the wife had
failed to fulfil her marriage obligations—quite plainly a ground that is mot re-
cognised in this country—which the court below was assured has not been chal-
lenged here. That was the foundation for a divorce in the country where the
divorce was pronounced and to the courts of which country these parties were

WWilson v, Wilson (1872) 2 P. & D. 435; 27 L. T. 351; 41 L, ). P. & M, 4. 20
W. R. §91. C R

SMezger V. Mezger (1936) 3 All E. R, 130, 134 (Refusal by Magistrate to revoke order
for maintenance.). o
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smenable. In those circumstances, in my opinfon, the justices have got noth-
ing whatever to do with the question whether the grounds for divorce are recog-
pised in this country or whether they approve of them or do not approve of them.
The matter was put with characteristic terseness and accuracy by Hill, I, in
the case of Pastre v. Pastre.! The case was somewhat similar though not exactly
the same as this case. The question was, this court having pronounced a decree
of judicial separation with the consequential allowances, whether that should be
allowed to survive a decree of divorce pronounced by a French court. HILL, J.,

ghid this at p. 82,

The decree of the French court was made upon a ground which would
not be a good ground here —-namely, the existence for three years of a decree
of judicial separation. But it is the decrce of a court of competent jurisdiction
in a proceeding in which the wife was an active party.

I stress those words. It follows that the petitioner and the respondent
are no longer husband and wife.”

“There the matter begins and ends; that is all with which any court in
this country is concerned, and it is no business of the justices, in my opinion, to
inquire whether there is lacking the element of adultery, which is a necessary
ingredient of divorce in this country. For that Teason their decision, in my
opinion, is invalid.”

328, Ian a case® decided in 1957, Hodson, L. J. said: —

“If it be said that since ths parties are not British subjects, the common-
law of England does not apply to him, my answer is that such is the law
prima facie to be administered in the courts of this country.”

329, In Tijanic’s case; a decree granted to both husband and wife in Yugosla-

“via was recognised. For the recognition of the decree by English courts, it was
immaterial that the ground of divorce was not one on which divorce was ob-
tainable in England. ‘This position was specifically laid down.

The parties in that case were married in Yugoslavia in 1934, both heing
Yugoslav nationals, and lived together in Yugoslavia until the outbreak of war
in 1939. The husband fought in the Yugdslay army, was taken a prisoner of
war in Haly, and, after three years in custody, joined the British Army, serving
for some two years. In 1949, he came to England and acquired a domicile of
choice in that country. In 1954, he applied for and cbtained British nationality.
On a number of occasions in subsequent years, particulatly in 1956, he wrote to
his wife inviting her to join him in England. This the wife was unwilling to do.
In 1960, she sent him a document ostensibly giving him permission to re-
marry. Thereafter the husband initiated proceedings in Yugoslavia for the dis-
solution of his marriage under a provision of Yugoslav law whereby a marriage
copld be dissolved if the parties had been living apart for a long period and
they both consented to the divorce. In October, 196!, a compstent court in
Yugoslavia pronounced a decree of divorce to both parties. Although the decree
recited that it was pronounced in the presence of the litigants, the only persons
referred to explicitly as being present were the husband’s proxy and his solicitor.
On a petition by the husband for, infer alia, a declaration that the Yugoslav
decree of divorce validly dissolved the marriage, it was held that the reality of

)

Pastre v. Pastre, {1930} Probate 80.
ikzanako v. Tikzanaki {1957) Probate 3{1, 306.
- ¥Tijantc v. Tijanic, (1967) 3 All E. R. 976,
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the proceedings in Yugoslaviz were that the wife joined with the hugband in
seeking relief and, in so far as she joined in the application and the decree was
granted to her, it was granted to a woman who had been for the whole of her
life within the jurisdiction of the court concerned and, as the British comrt
would assume jurisdiction in such circumstances, recognition would be accorded
to the Yugoslav court’s decree; it being immaterial that the ground of divorce
wes not one on which divorce would be gremited in England. .

330. In fndvka's case' itsel, the foreign divorce granted in Czechoslovaki
{(which was ultimately recognised), had been granted on the ground of disrup-
tion of marital relations, a fact which was, as such, not a ground of divorce in
England in 1949 when the District Court of Ostrava (Czechoslovakia), had grant-
ed the divorce. In fact, in that very case3 Lord Morris observed: '

“In this field, there have been some statutory provisions and many judi-
cial decisions. It is too late, in my view, to urge that recognition should be
limited to cases whers by statute provision is made for it. So also it is, in my
opinion, too late to urge that recogmition of a forcign decree should in any
event and, apart from other considerations, be limited to cases where such de-
crees have been based on grounds which are grounds for a decree of dissolu-
tion in this country. Recognition should, however, always be subject to the
proviso that the foreign decrec is mot vitiated by fraud nor contrary to natural
justice (compare Lepre v. Lepre)* In his speech in Salvesen’s case Lord

Haldane said-* '

“Our courts, ..........oeees never inguire whether a competent foreign
court has exercised its jurisdiction improperly, provided that g sub-
stantial injustice according to our notions has been comimitted.

“It has followed Erom the acceptance of domicile as the basis for assug.-.
ing jurisdiction in England that, if a husband and wife are domiciied 1o
another country and if there is a decree of divorce in that coundry, it will
here be recognised. There has been no imsistence that the grounds for a
decree in the other country should conform or comespond to those laid

down in England.” ({(See Bater v. Bater)'

331, Marher v. Mahoney is an interesting dscision—interesting for the variety
of territorial contacts exhibited by tht facts. It shows that English courts, when '
considering the question of recognition. do nct pause to inquire into the ques- .
tion how far the forzign decree took into account the laws of other countries

havine & territorial confact.

[n that case. the husband had been born in Scotland. He acquired a
domicile of choice in Englend. This he retained at all relevant times. In 1961,_ '
he married in Rome a woman who had lived most of her life in Pennsylvania.

reafter lived topether (where, it does not clearly emerge), for

The parties the
rather more than three years. In 1964, the wife Teft her husband and rct:l_u‘neﬂ

to the [United States.

tndvka v. Indyka, (1967 2 ALE. R, 689, 692 (H. L.).

2 ndvka v. Indyka. (1967) 2 AILE. R. 689, 700 {H. L) (Lord Morris}.
“Lepre ¥. Lepre (1965} 2 All E. R. 49 ; (1965) Probate 82,
1Salvesen's case, (19271 All E, R. Rep. 78 (1927) A, C. 641,

SSalvesent's case, (1927 Al B. . Rep. 78, B5: (MmN A C Ql, 651,
iBater v. Bater (1906) Probate 209, :
Mather v. Mahoney, (1968) 1 w. L. R. 1773,
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7 The following vear—i.e. in 1965—the wife obtained a decree of dissolu-
tion of the marriage in Nevada, on the ground of mental cruelty. She had gone
to the State of Nevada for the express purpose of obtaining this decree. In sub-
sequent Englisht proceedings, the husband petitioned for a declaration that the
Nevada decree had validly dissolved the marriage, or alternatively, for a decree
nisi of divorce on the ground of the wife’s desertion

Payne J. held that the Nevada decrce must be recognised as effective in
England: the question of his pronouncing a decree nisi did not, therefore, arise.
It may be noted that Payne J. did not consider it relevant to discuss the ques-
.tion whether the foreign court had taken into account the English concept of
“cruelty”. Im fact, no reliance was placed on the fact that cruelty was also a
ground for divorce in England. That was merely a co-incidence.

3,32, According to the English rule, thus, the reasons upon which a foreign
eourt bases its decree are immaterial in regard to recognition of its decree. The
.grounds of the foreign decree need not be in accord with the grounds for divorce
established in English matrimonial law,-—provided, of course, the decree does
not violate good morals.

‘333. Thus, English courts’ when entertaining divorce or separation proceed-
ings, apply nothing but English law, because the question of the conditions under
which the nuptial tie may be loosened or destroyed touches® fundamenta! English
conceptions of morality, religion and public policy. There can, therefore be no
.Joubt that where, in exceptional cases, the English court is not the court of
the domicile, it is, nevertheless, English law that it applies, and not the law of
the foreign domicile.

In Robinsoi's case’ Wilmot J. observed: —

“But if a man originally appeals to the law in England for redress, he
must take his redress according to that law to which he appealed for such
redress.”

Some such reasoning seems to constitute the basis of the principle on
which the English Courts act, namely, that it is the Enpglish law which is
opdinarily to be applied, if relief is sought from an English court in regard to
dissolution of a marriage.

V. POSITION IN USA.

3.33A. This seems, by and large, to be also the state of the law in the United
States® Occasionally, however, United States courts require that the misconduct
ghonld be recognised as a cause for divotce by the law of the State where it

occurred.f

1a) Harvey v. Parnie (1880) 5 P. D. 153;

() Pemberton v. Hughes, (1899) 1 Ch. 781

(¢} Bater v. Barer, (1960) Probate 209

(d) Mezger, v. Mezger, (1937). Probate 19, {1963 3 All E. R. 130,

nWalff, Private International Law (1950), page 373-374.

. para. 3.24, supra. 7

tRobinson v. Bland, (1760) 97 English Reports 717, 721 (King’s Bench). , _

Kee, e.2.. Torlowia v. Torlonia, 108 Conn., 292, 1424, 848 (1928): and Chestham,
Coodrich. Criswold and Reese, Conflict of Laws: Cases and Materials {4th ed. 1937). page
790, cited in (1965 B. Y. B. L. L. page 127-128, . ‘ i

fSee Parzel v. Parzel, (1891 91 Ky. 634, 15 S. W, 658 cited in (1263} B Y..B. L L.

page 127-128.

k)

Reasons  for for-

eign judgment not
refevant.

English rule—
Eeason of,

American Law.



36

Application of iis
own law
courts of the
forum in the

=3
g

some
sys-

Position in
other legal
tems.

National Iaw ap-
ied in  some
countries,

Report on Recognition of Foreign Divorces
{Chapter 3.—Law applied by Courts.)

3.34. In the USA in regard to fnterstate conflicts, Leflar! has stated the posi-
tion thus; ’ '

“Today. the standard choice-of-law rule calls for a forum state to apply
its own substantive divorce law, as to what are grounds for divorce, even
when the alleged prounds across in other states in connection with spouses
at the time domiciled in other states.”

Leflar has added that® a state may also, if it chooses to grant divorces
for other causes, set up, ar grounds for diverce in exercising its own jurisdic-
tion, grounds recognised by the law of the place where the particular facts
occurred, or where the parties were domiciled when the facts occurred. Con-
verscly, if a State so chooses, it may deny divorces unless the grounds relied
upon were grounds for divorce by the law of such other states. This is wholly
a malter for each state to decide for itself when it enacts its statute.

For example. in the US.A., the Arkansas Statute’ originally required
that, if the grounds for divorce occurred, outside of Arkansas, to parties not
the resident in Arkansas, those grounds should be grounds for divorce both by
the law of Arkansas and by the law of the place where they occurred* The last
part of the requirement was climinated when Arkonsas enacted its “quickee”
divorce laws. '

3.35. Similarly, a state might limit grounds for divorce to acts occurring at
the forum.® But, in general, where a coury assumes jurisdiction in relation to the

grant of divorce, it usually approaches the matter with reference to its own law.
i.e.. the substantive law of the forum.

VI. OTHER SYSTEMS

3.36. Some other legal systems apply, as regards the grounds on which divorce
can be granted by their courts, the lex fori, or the lex domicili which as a rule
coincides with the law of the forum.® This is the case in Soviet Russia, Fstonia,
Latavia. Austria, Greece, Denmark, Norway, and in some Latin-American states,

such as Chile, Scuador and Urguay.”

3.37. Most of the European and Latin-American laws decide, in principle. in
favour of the national law of the spouses or the husband: but they modify this
by ordaining the application of the lex fori where public policy—“ordre public”—
is in issue! We shall consider the scope of “ordre public” later.”

VII. HAGUE CONVENTION
3.38. Articles 6, 7 and 19 of the Hague Convention may be seen in this con-

nection.

"Leflar, Conflict of Laws (1968), page 547.
2L effar, Conflict of Laws (1968), page 547.
The Ark. Stat. Ann 3505 (C. & M, 1921), cited by Leflar, Conflict af Laws (1966),

page 547. L ‘
iNyllanband v. Mullanband, (1919) Ark. 505, 208 'S, W. 0L

“SNicholaes v. Maoddex (1900) 52 Le. Ann. 1493, 27 Sc. 966,
*Wolff, Private International Law (1950), page 373.
™Wolff, Private International Law (1950), page 373,
$Wolff, Private International Law (1950). page 373

Chapter 14, infra.
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VIII RATIONALE

3.39. The question may be raised as to the rationale of the English and
American practice. In the U.S.A., application of the Zex fori seems to have been
sought to be justified by the merely statutory nature of divorce.! The argument
g that the effect of slatutes is necessarily territorial.——a theory going clearly back
to such fathers of territorialism as ID’Argentre and Ultricue Huber.

340. The view has also been adavanced that divorce remedies are special or
ﬁfjuitable, and thercfore cannot be exercised except by the courts of the state
establishing the remedy. Sometimes, there is invoked the general motivation for
ferritorialism that, the “res” being located within the state, the state’s interest
prevails. However, most of these theories have had their critics. It is not neces-
sary lor our purposes to consider the merits and demerits of these various
theories. If partics acquire domicile or nationality in any country, they join the
stream of that country. Whatever the proper theoretical basis., there is immense
practical convenience in applying the law of the forum; it eliminates the need for
research inlo, and interpretation of, the substantive foreign law.

IX. CONCLUSION

341. In the light of the above discussion, we may now consider the question
which we have formulated at the beginning of this Chapter.” We should point
bl_it that in answering that question, several aspecis should be considered.

(a) Juristically, it may be stated that the general rule is that ordinarily
0 a court applies its own law'. So, if the foreign court has followed its
own law, it has followed the ordinary practice. If we are to require
it to depart from the practice, some weighty reasons would appear to
be needed.

(b) Sociologically, the parties habitually resident or do;lniciled in a
a court applics its on law'. BSo, if ths foreign court has followed its
the community where they bave taken up their abode, as reflected in
the law of divorce of the country concerned. If so, it would be in-
appropriate to require that the courts of that country should apply
the substantive law of some other country as to the grounds of
matrimonial relief.

{c) From the practical aspect, a court usually finds it easier to ascertain
and apply the law of the forum. We are therefore of the view that
the present position needs no change.

CHAPTER 4
INDIAN LAW AS TO RECOGNITION OF FOREIGN JUDGMENTS
R L. INTRODUCTORY

4.1. In this Chapter, we shall briefly discuss the Indian law on the subject of
recognition of foreign divorces. We have already pointed out® that there is

1Rabel, Comparative Conflict of Laws (1958), Vol. 1, page 154,

2As to England, see para. 3.23, supra.

35ee para. 3.2, supra. )

‘Cf. Robinson's case, (1760) 97 English Reports 717 (Para. 3.33, supra).
$Chapter 1, supra.
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no specific provision as to recognition of foreign divorces in Indian Statute Law.
There are certain general provisions as to the effect of foreign judgments, which
we now proceed to consider.

The need for such provisions is obvious. As between different provinces
under one sovereignty (e.g. under the Roman Empire), the legislation of the
sovereign may distribute and regulate jurisdiction; but no territorial legiskatian
can give jurisdiction which any Foreign Court ought to recognise against foreigners
who owe no allegiance or obedience to the power which so legislates.

In a personal action, to which none of these causes of jurisdiction apply,
a decree pronounced in absentem by a Foreign Court, to the jurisdiction of which
the defendant has not in any way submitted himself, is by international law ag
absolute nullity. He is under no obligation of any kind to obey it, and if must
be regarded as a mere nullity by the Courts “of every nation, except (when auntho-
rised by special local legislation) in the country of the forum by which it was

pronounced.™

II. SECTTON 13, CODE OF CIVIL PROCEDURE, 1908

42. We may first refer to section 13 of the Code of Civil Procedure, 1908. That
is 2 general provision as to the conclusive effect of foreign judgments. This sec-
tion is operative only when a number of conditions are fulfilled, of which the
most important is the condition that the foreign court must be a court
of competent jurisdiction. While, therefore, this section does empower
Indian courts to rccognise foreign judgments and enforce them in certain cases,
it postulates that the foreign court must be a competfent one, and the question
in what circumstances the foreign court is to be regarded as competent, is not
answered by the section. The section reads:

“13. When foreign judgment not conclusive—A foreign judgment shall be
conclusive as to any matter thereby directly adjudicated upon between
the same parties or between parties under whom. they or any of them
claim litigating under the same title except-——

{a) where it has not been pronounced by a court of competent juris-
dictinn =
{b) where it has not been given on the merits of the case;

(c) where it appears on the fact of the proceedings to be founded on
an incorrect view of international law or a refusal to recognise
the law of India in cases in which such law is applicable;

(d) where the proceedings in which the judgment was obtained are
opposed to natural justice;

{(e) where it has been obtained by fraud;
(h where it sustains a claim founded on 2 breach of any law in force
in India.”

It mav be noted that in the Code of Civil Procedure af 1882, the section
relating to foreign judgments*—section 14—began as follows: —

T iGurdasal v. Raja of Paridkor, I L. R. 22 Cal. 222 (P. C) (Lord Selborne).
Gection 14, Code of Civil Procedure, 1882.



Repewt on Recognition of Foreign Divorces
(Chapter 4.—Indian Law as to Recognition of Foreign Judgments.)

“14. No foreign judgment shall operate as a bar to a suit in British
India......".

The negative form of this section in the Code of 1882 made it clear that
it was an exception to the general provisions of the section dealing with res
judicata! But for the provisions of this section relating to foreign judgments, the
general bar of res judicata might have applied.®

4.3A. As one looks at section 13 of the Code of Civil Procedure, 1908, one can-
mot but be struck by its comprehensive nature and, at the same time, its pre-
cision and conciseness. Fach of these six exceptions forms an effective tool in
the hands of an Indian Court, whereby these courts can legitimately refuse to

recognise any foreign judgment

4.3B. It may be pointed out that common law principles of res judicata are also
applicable to foreign judgments, as to judgment of cur own courts. Section 13 of
the Code of Civil Procedure, 1908, became necessary in order to qualify the
wider provisions of section 11 of the same Code, which—hut for a specific pro-
vision,—might have applied to foreign judgments also.

44. We may now mention a few aspects of section 13. Tt is well-settled that
when present section 13(c)' speaks of “international law”, and when present section
13(a) speaks of a court of competent jurisdiction, not merely intra-territorial com-
petence. but also the extra-territorial competence® =* of the foreign court, is pre-
dicated.

)‘,}1
45. The provision in section 13 of the Code that a foreign judgment is con-
clusive. is of interest. In Fuller v. Fuller,” Brougham L.C. stated—“whatever irre-
arities or mistakes might have been committed in the course of the foreign
Bili_'t"‘, not amounting to fraud, “the Court of Chancery in England had no juris-
iction as @ court of appeal, to review the decrees of the Court of Chancery in
Jamaica, merely because they had proceeded on ignorance of facts or error of

hw- "

These observations show the significance of the word “conclusive”. That
word also indicates that the judgment is unimpeachible,—unless, of course, one
of . the specified vitiating circumstances exists.

2‘.5.‘ In a Madras case® Holloway J., and in a Calcutta case,’ Sir Bamnes
Peacock C.J. elaborately reviewed the law regarding judgments in divorce cases
and how far they were admissible in evidence. Sir Barnes Peacock C.J. observed:

B erreneas the effect of a decree in a suit for a divorce a vinculo mairimoni
is to cause the relationship of husband and wife to cease. It is conclusive
npon all persons that the parties are no longer husband and wife: but it
is not conclusive or even prima facic evidence against strangers that the

cause for which the decrce was pronounced existed. For instance, if a

1Section 11 of the present Code ; section 13 of the Code of 1882.

Para. 4.4, infra. e

sGection 13, Code of Civil Procedure, 1208,

#Para. 4.2, supra. ' )

s5Mohan Lal v. Prem Suck, A. 1 R. 1956 Nagpur 273.

5.5 4 hdul Wazid v. Vishwanathan, A. L. R. 1953 Madras 261.

"Fuller v. Fullers (1831) 1 Myl & K. 297, 39 E. R. 693,

8Yarkalamma Nagamma v. 4. Naremma, (15_64-65) 2 M. H.C R 27

Kanhye Lal v. Radhe Churn, {18671 7 WR, 338, 344; Meng. L. I. Sup. Vol. 662 {P.B.).
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decrce between A and B were granted upon the ground of adultery
of B with C, it would be conclusive as to the divorce, but it would not
be even prima facie evidence apainst C that he was guilty of adultery
with B, unless he were a party to the suit.”

4.7. A foreign judgment. when conclusive under section 13 of the Code of Civil
Procedure, 1908, may be pleaded as a defence as a bar to a suit in India.! pro-
vided it is given on the merits? as prescribed by section 13.

48. It may be noted that section 13{d) of the Code of Civil Procedure, 1908,
also provides that a foreign judgment is not conclusive when the proceedings in
which the judgment was obtained ‘are opposed to patural justice, In that sec-
tion, the expression “natural justice” refers to the form of procedure, and ndt
to the merits.® Failure to appoint a geardian for a minor may render the foreign
judgment unenforceable under this section.*

4.9, It is not very clear what is the effect of a foreign judgment where the
judgment is vitiated by one or more of the factors mentioned in clauses (a) to
() of section 13. The judgment is certainly not conclusive,—as section 13 itself
enacts. But does it retail any relevance at all ? This much is clear—that section
13 will not apply where the vitiating circumstances exist, and the judgment would
not be conclusive. But what would be the position regarding relevance where a
vitiating factor exists 7 It would seem, on principle, that the judgment should

be disregarded totally.

o The word “except” in the section is important in this context. As regards
the meaning of the word “unless”,—an analogous word—Lord Esher, MR..
pointed out in the Carf XV*: -

“When you have the word ‘unless’ in the English language, it carries vﬁth
it that, if something happens, then what has been said before will not

apply.”
4,10. A foreign judgment contrary to the principles of international law may
be impeached in India.® This general provision is also recognised by section 13(c)
of the Code of Civil Protedure, 1908.

4.11. Tt may be noted that while section 13 of th: Code is relevant for the
purpose of recognition of foreign judgments in general, it does not deal wi!h
enforceability. One has to file a suit.on a foreign judgment in order to obtain

a decree which can be executed,

The Code of Civil :Procedure also-contains certain provisions’ as to the
direct veforcement of cemain foreign judgments. But these provisions are mot
material as regards divorces, for the reason that a judgment of divorce, or a
jidgment granting legal separafion, does not, in general need “enforcement”.

Chackalingam v. Duraiswarmi, ALR. 1928 Mad, 327, 336.

onta Singh v. Balla Singh, (1919) Pum. Record No. 14, page 30.
3Rama Shenoi v. Hallagana, (1918) LLR. 41 Mad. 205.

izavindan V. Laxmi Bharathi, ALR. 1964 Ker, 244, 248, para. 22,
SThe Carl XV (1892) Probate 324; 68 Law Times Reports 149,
8(a} Naflatambi v. Pornuswami. ILR, 2 Mad. 400.

(b) Hinde v. Ponnah, LL.R. 4 Mad. 359,

ic) Bikrame v. Bir, (1888) . R. 191, o

{d) Christian v. Delanney, (1900) 3 C. W.N. 614,

"Sections. 44 and 44A, Code of Civil Procedure, 1905.
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412. Even a decree which iz pronounced in abserserr by a forsign court i
valid and executgble in the country of the forum by which it was pronounced,
when authorised by special local legislation.! A decree passed by a foreign court,
to whase jurisdiction a judgment-debtor had not submitted, is an absolute nullity,
omly if the local legislature had not comferred jurisdiction on the domestic courts
over the foreigners either generally or under specified circumstances. Section 20(c)
of the Code of Civil Procedure, 1908, confers jurisdiction on a coort in India
over foreigners, if the cause of action arises within the jurisdicticn of that court.
Hence a decrze passed against a foreigoner in such circumstances is not an
mbsolute nullity.” It may be more appropriate to say that the decree in question
is not executable in courts outside this country.

III. EVIDENCE ACT

A So much as regards the provisions in the Code of Civil Procedure. We
mey next refer to section 41 of the Indian Evidence Act, 1872, which reads—

“41. Relevancy of cerfain judgmenis in probae, efc., jurisdigtion.—A final
judgment, order or decree of & competent court, in the exercise of
probate, matrimoniad, admiralty or insolvency jurisdiction, which con-
fers upon or takes away from any person any legal character, or
which declares any person fo be entitled-to any such character, or
to be entitled to any specific thing, not as against any specified per-
son but absolutely, is relevant when the existence of any such legal
character, or the title. of any such person to any such thing, is rele-
vant.

© “Such judgment, order or decree is conclusive procf—

that any legal'characte: which it confers accrued at the time when
such judgment, order or decree came into opetation;

that any legal charactzr, 1o which it declares any such person to be
entitled, accrued to that person at the time’ whean such judgment order
or decree declares it to have acérued to that person;

that any lepal character which it takes away from any such person
ceased at the time from which such judpment, order or decree declared
that it had ceased or should cease;

and that anything to which it declares any persom to be so entitled
was the property of that perscn at the time from which such judgment,
order or decree declares that it had beea or should be his property.”

#.M4. It may be noted that, like sectien 13 of-the Code of Civil Procedure,
section 41 of the Evidence Act® also postulates that the court which promounces
the judgment must be a competent one. Its applicability, therefore, depends on the
determination of the question of competence of the Court. and. where the court
concerned is a foreign court, the determination of the question necessarily takes
o8 to a consideration of the law relating to recognition, because the foreign court
must be competent in the extra-territorizl sense alsc. This has been well esta-
u;sh.sd by a series of judicial decisions.* In other words, the foreign court must
have exercised jurisdiction on the basis of a criterion recognised by Indlan law.

1Laljii Reja v. Hansmi Vathurarmn, A.LR. 1971 S.C. 914, 977,
ALeli§ Raj v. Hensraj Vorhuram, ALR. 1971 SC, 974, 977.
Para. 413, supra. . )
“Para, 4.15, infra.
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Section  41—Io- 415, A few propositions emerging from judicial decisions on sechan 41, -Eh‘»
terpretation of. dence Act, may be set out at this stage for convenience— by
. Aw

(a) It 35 well settled that, in section 41, the cxprcsswn competent coyrt!

means the court of any country, it the court is otherwise comctqg

to pass such judgment as is referred to in the section.

v

A number of cases have held' that judgments of foreign muﬂ'ﬂ'  alfe
not excluded from the scope of section 41. In a Bombay' dese?, this
proposition was accepted as correct by Beaumont C.J. and B.J. Wadia
J., although the particular judgment in issue in that case was helﬂ
to be outside section 41,

(b} It is also not disputed that a judgment of a matrimonial court, decrae-
ing divorce, is, by virtue of section 41, binding as to the status of the
parties concerned, on the whole world, provided the other condlﬂdi
mentioned in section 41 are satisfied®, el

{c} The judgment is conaclusive only regards status but not as re-
gards the grounds on which. it is based*.

(d) If a judgment is regarded as falling within section 41, then, that sec-
tion dispenses with the proof of the ltgal character conferred or de-
clared by the 1udgment‘

v, MATR[MONIAL LEGISLATION

Enactments relat- 4.16. So far, we have dealt with the general provisions of Indian statute
pitk ;&M%%ﬁ‘ 9" applicable to foreign judgments. What, then, are the rules of recogaition specifi-
cally applicable to judgments of divorce ? We first search for such rules in
the enactments relating to matrimonial causes. In India, matrimonial jurisdic-
tion is exercised by the courts under a pumber of enactments, and the enact-
ment applicable depends, in most cases, on the religion of the parties. The prin-
cipal enactments in chronological opder, are the following: —

pl

(a) The Converts’ Marriage Dissclution - Act, 1866 (21 of 1866), under
which dissolution of a marriage can be obtained by a convert to
Christianity, if his or ber spouse refuses to be converied to that

religion.
(b) The Parsi Marriage and Divorce Act, 1936 (3 of 1936}. relating to
divorce @#mong the Parsis,

(c) The Dissclution of Muslim Marriages Act, 1939, which is conﬁneg e
divorce at the instance of the petitioning Muslim wife.on cerfain spe-

cified grounds : - T
——

fa} ALR. 1950 Mysore 57, Para. 4, . e
(b) ALR. 1999 Raj. 149, 152. y ——
(¢} ALR. 1959 Mad. 410, 421. : ol b

2Messa V. Messa, {1938) ‘40 Borabay Law Reporter 871, ALR. 1938 Bom ,3
(Beaumf)nt C. J. and B, J. Wadia, J) appraving Chandavarkar J.'s view in Cha
(191D TL.R. 35 Bom. 139,

g Po Khin v. Ma Shin, (1933) LL.R. 11 Rangoon 13,
\D. G. Sahasrabudhe v. Kinchdand Devchand & Co., I.LR (1947) Wagpur 85

SWishwanath v. Abdul Walid, ALR. 1963 8. C. 1,

FGEL S
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(d) The Special Marriage Act, 1954, which, on a proper view, is appli-
cable only to persons marrying under that Act.

(2) The Hindu Marriage Act, 1955 (39 of 1955), which is applicable to
Hindus;

(D The Foreign Marriage Act, 1969°,

4.17. We need not reproduce here the provisions of these Acts. We shall,
however, briefly discuss the Foreign Marriage Act, 1969, which is of special
interest. The Act makes provisions in respect of marriages of citizens of India
while they are abroad. The term “foreign marriage” is not expressly defined,
but section 4 of the Act would imply that term refers to a marriage between
parties, one of whom at least is a citizen of India, by or before a marriage officer
in a foreign country.

By the Act, the Centiral Government is authorised to appoint any of its
diplomatic or consular officers to be a marriage officer for any foreign country.
According to section 5 notice of intention to marry has to be given to the
marriage officer, and there are certain requirements as to residence before the
marriage can be solemnised.

The Act provides that matrimonial reliefs in respect of foreign marriages
would be govermed by the provisions of the special Marriage Act, 1954, —with
certain modifications, not material for our purpose,

The Central Government is also empowered, by section 23, 190 declare that
marriages solemnised “onder the law in force in any foreign country™ shall be
recognised by courts in India as valid if the Central Government is satisfied that
ihe foreign law contains provisions similar to the Foreign Marriage Act. There
# no provision as to the recognition of foreign divonce.

. This Act, in shori, while necessarily dealing with marriages having ‘a
foreign elemcm does not tell us anything about ’ pitlon of foreign dworces

418, The various ¢nactments relating to the marriages of persons bclongmg 10
varions communities are’ also silent on the subject of recognition of foreign
divorces as such, and do not contain a direct provision for the recognmon of
foseign 1udgme.nts of divorce or judicial separation®.

B
'I‘herefore it bcoomcs bgcessary to consider the judicial decisions on the

iub;ect. in order to ascertain the‘i@al position.
’ V. RULES APPLIED BY COURTS

4.19. Indian case-law on the specific question of recognition of foreign divorces
i6.pot so abundant as in England, but a perusal thereof shows that FEnglish
miles are generally followed in this field. An examination of the case law indi-
emes that it would be correct to say that, in general, Indfan courts will, in
matters pertaining to the field of conflict of laws, follow the view taken by
Baglish courts at common law. It may also be noted that the judgment of the
Supreme Court in Safya v. Teja Singh', to which we have already referred®, con-
tains an extensive discussion of the English Taw, besides various other materials.

1See para. 4.17, infra.

Para. 4.16, supra.

"Alsp see Chapters 5-6, infra.

Sarva v. Tejo Singh, ALR. 1975 § . 105,
$Chapter 1, supra.

Foreign Marriage
Act, 1969,

Other marriage
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Most of the judicial decisions give primary importance to domicile in
mateers of stafus. -

320, In Nowrjehan Bezim v, Engens Tircesice', 3 Ruswian woman, after leaving
ker Russian hus-and 2 Eurooe, arived in India, zmbraced Isiam, and, pn the
Susband’s refusal tc 221 converled o Elam, sought, .nder section 42 of the
Specific Relief Act (I of 1877) (the Act then in force), a declaration from the
High Court to the effect thar her marriage had been dissolved in accordange
with her persomal law. She rclied, for this purpose, on a rule of Mohammedan
Law under which a convert 1o Islam is entitied to a dissolution of his of her
marriage, if on an offer by him or her, the other spouse refuses fo become
Muslim. The Court held that it had no jurisdiction to declare a marriage hﬂfweg
patties not demiciled in India to be dissolved, and further charagterissd the, rulp
of Muslim law as being neither the general Taw of India nor in accardance with
the tules of private international law. This decision shows® that jurisdiction to
divorce is net. in generai, asstmed-by [ndian Courts in the absence of domicile.

4.21. Even in proceedings other they for divorce, domicile may be materjal.

In regard to adoption, Teference may be made to the “decision-bf the
Bembay High Court in Vasaw v. Daitoba®, and that of the Privy Coitticil™in
Nararaja v. Subbaraya*. In both these cases, the judgments of that foreign courts
relaling to the declaration that the claimant in each case had been validly adop-
ted according to the law law of domicile of the widow making the adoption. ~ *

In the Privy Council case, i was held that the judgment of the Court at
Pondicherry, recognising the validity of the adoption as having been. duly made
in accordance with the law of deniicile of the widow, was “to be weightly ip al
the matters with which & dedlt! in the suit at Madras. Ag the appeligats, psas
not parties to the suit at Pondicheyry, there was “no question- of . ras. fedigata,  In
the circumstances of the case, their Lordships were of the opinion that “the
French judgment Hak to be fegabiled 28 strong and ungbntradicthd - ikidegos”.
Apparently, this conclusion wWas seached with ‘ refepbricd: to--wection 13 &
Evidence Act, under which g, “ransaction. or instapee” by which & right ig
exercised or asserted etc. i relevant.

422, Tte question cf domiclke is sometime: 'raited in Tndia-in'bogard to Hetot
state conflict of laws also.  'Thud, WL ackiminiiraid v, Pk Bahader, the qoeition
arose whather a perscn-belanging to e Oudh P;uvi!r_!;‘:e, who waa:-._'r‘li i lified
from contracing by Seing declared 3 ‘disqualified proprietor’ und;r!ii provi-
sions of the Oudk Land Revenue Act {17 of 1376) ‘ould walidty M"‘E@% -
in the North Western Provinge, within the jurisdiction of the Allahabag |

Court.

. o ) e e ter discussing
Appiying the principles of pﬂvatg:mtcrflauonal.}aw and. aftelr‘ sCLssH
views of Dicey, Story and other writers, the High Court of Allshabad Reld “thay

the incapacity under the ‘fex das:'::;f{_h" é;tendgd tq contracts éﬁtcred mto ﬁj‘; F!e

IWoorfehar Regwm . Eugena_; Tii'cem_‘e. JLR. (1942) 2 Cal 1851_ - ’
iAs to jorisdiction under [ndian matrimonial legisfation ; see chapters 5-6, infra.

*Wansant v. Daraba, ALK, 195 Bom. 4%.

Wataral v. Sublgryn, ATR. 1950 P, C. 34. 36 Para. 1]
693} {Section 13, Evidence Act). S
sLackminargin v. Fateh Bahadur, (12027 TLR. 25 All 195,

{sppeal from A.LR 1939 Mad.
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person concerned, even though the contract there relating to property outside the
province of Oudh. Again, in the Bombay case of Shankar Vishnu v. Maneklal
Haridaes', a debt incurred in Bombay was held not to be discharged under pro-
ceedings which took place in accordance with the Central Provinces Debt Con-
ciliation Act, 1933, as the Bombay law was the proper law of the contract, and
hence a discharge was not possible by a method not recognised by the proper law.

To quote the observations of Beaumont, C.J. in Shankar Vishnu's case.
“No doubt, the Provinces of Bombay and the Central Provinces are both parts
of British India, but in my opinion, where the law of one province of British
India is distinct from the law of another province, the two provinces must be
regarded for the purposes of this rule (of proper law) as foreign countries inter se®.

4.23. There may be, on the other hand, situations where domicile is not material.
Reference may, in this connection, be made to the judgment of Venkatasubba
Rao J. in Ratansi Moraji v. Administrator General of Madras®. A European lady®
became converted to the Hindu faith, married the petitioner, a Hindu, accord-
ing to Vedic rites, and, when she died, was cremated according to Hindn custom,
$he had left an unattested will, and the question arose in the probate proceed-
ings, whether the testatrix was a ‘Hindu'.—in which case alone, the unattested
will would have been valid. (Before 1927, the will of a Hindu executed in a
mofussil place was valid, even if it was unattested). The Court, answering the
question in the affirmative, held that a European who becomes a Hindu, becomes
dlso subject to the Hindu law, the test in such a case being not of domicile,
but of religion.

In Ratanshaw v. Bamanji®, the plaintiff claimed land on the basis of a
. gift-deed from the second of a Parsi, who had died domiciled in Baroda. The
Arst marriage of the Parsi was dissolved by ‘fargat’ or ‘mutual release’, in
accordance with a lawful custom prevalent among Parsis domiciled in Baroda.
Such a divorce was not, however, recognised by the personal law of Parsis in
Byitish India. The court held, that for the purposes of succession to land in
India, the validity of the divorce should be tested by Indian law. Of course, this
decision is not directly concerned with the recognition of divorces. Indian law
was applied because the land in issue was situated in India. The principle applied®
wns that the “lex loci ref sitai governs exclusively the tenure, title and descent of
immovable property.”

424, The much discussed case of Kamlabai v. Devaram® was a Bombay one.
. ‘The Bombay Hindu Divorce Act, 1947 (Bombay Act 22 of 1947), allowed divorce
apfong Hindus on certain grounds, but there was no similar Act in the State
of Madhya Pradesh. A husband, resident of Madhya Pradesh, had deserted his
wife, who thereupon settled in Bombay with her father. The wife sued for divorce
under the Bombay Act. Xt was not applicable to her case, as her husband and
hepce she herself was ‘domiciled” in Madhva Pradesh. We are not concerned
with the knotty problem whether there can be domicile in a State as much. But
this case shows that the concept of domicile is material.

Whankar Vishnu v. Maneklal Haridas, ALR. 1940 Bom, 362,

1) :
" ®For a discussion of the cases, see T. 8. Rama Rao in (1955) 4 Ind. Year Book of Ia-
wrnational Affairs, 219, 232,

‘Ratanshaw v. Bamanji, ALR. 19358 Bom. 238, 240, 241 (M, J. Wadia 1.).

WRenton v. Wingston, (1859) 115 B. R, 1062,

SKamiabai v. Devaram, ALR. 1955 Bom. 308,

;.5 LB (ND){7é

MRatansi Morarji v. Adm. Gen. of Madras, (1938) 55 M. L. J. 478 (Venkatasubba Rao
it
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4.25. The above resume of selected Indian judicial decisions in the field of
divorce and in other fields of family law shows that English rules in these
fields have been generally followed in India, so far as conflict of laws is con-
cerned. It therefore. becomes material to examine the English common law on
the subject, and it is premissible to procesd on the assnmption that in general,
though not necessarily in every detail, the English common law would, in the
absence of specific statutory provisions enacted in India on the subject, be fol-
lowed by Indian courts.

CHAPTER 5

INDIAN LAW AS TO JURISDICTION UNDER ENACTMENT OTHER
THAN INDIAN DIVORCE ACT

1. INTRODUCTORY

§.1. We shall now refer briefly to the provisions as to jurisdiction to dissolve
marriages, as contained in some of the enactments' relating to matriimonial
jurisdiction in India.

If. PARSI MARRIAGE ACT

52. Of these enactments, the Convert’s Marriage Dissolution Act, 1866 is
not of much practical importance. The Indian Divorce Act, 1869, requires fuller

discussion and we shall deal with it later?,

The Parsi Marriage Act, 1936, which is chronologically the first of the
remaining enactments, provides as follows’ on the guestion of jurisdiction of
courts, in section 29—

“39.(1) All suits instituted under this Act shall be brought in the court
within the limits of whose jurisdiction the defendant resides at the
time of the institution of the suit.

{2) When the defendant shall ai such time have left India such sait
shall be brought in the Court at the place where the plaintiff and
defendant last resided together.

{3) In any case, whether the defendant resides in the territories to
which the Act extends or not, such suit may be brought in the Court
at the place where the plaintiff and the defendant last resided together,
if such court, after recording its reasons in writing, grants leave so
to do.”

5.3, Section 29 of the Parsi Marriage Act, quoted above', brings in the foreign
element only in sub-sections (2) and (3); and, even in those sub-sections, it is
not clear whether the sub-sections are intended to regulate, as a matter of private
international law, the jurisdicion of Indian courts. In this respect, the provision
in the Special Marriage Act is more specific®.

15ee para. 4.10, supra, for a list of the enactments.
2See Chapter 6, fnfra.

Qection 29, Parsi Marriage Act, 1936

Para. 5.2, supra.

Sjection 31, Special Marriage Act, see para. 54, infra.
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III. SPECIAL MARRIAGE ACT
54, Under the Special Marriage Act,'—

“31. (1) Every petition under Chapter V or Chapter V1 shall be pre-
sented to the district court within the local limits of whose jurisdic-
tion the marriage was solemnized or husband and wife reside or last
resided together.

(2) Without prejudice to any jurisdiction exercisable by the court under
sub-section (1), the district court may, by virtue of this sub-section,
entertain a petition by a wife domiciled in the tawitories to  which
this Act extends for nullity of marriage or for divorce if she is resi-
dent in the said territories and has been ordinarily resident therein
for a period of three years immediately preceding the presentation
of the petition and the husband is not resident in the said territories.”

55, It may be noted that the section 31 of the Special Marriage Act, quoted
above,® is specific in one respect, jmasmuch as sub-section (2) of that section
seems to conlemplate a case involving a foreign element. It emphasises the as-
poct not of internal venue, but of jurisdiction with reference to private inter-
nationgl law. This is apparent from the reference to a wife domiciled in the
territories to which the Act extends, and from the requirement that she should
be resident “in the said territories™. These words do not insert any require-
ment that the wife should be resident in the disticy or local limits of the dis-
trict court. Rather, they focus attention on the territories a5 a whole. In this
sepae, they seem to contemplate a case having a foreign element.

56  With reference to this Act, the question of private intemational law was
considered in Neelakantar's casé’. The question which emerged for determina-
tion, was thus formulated in the judgmeht—

“Whether an application for divotce by a husband domiciled in India'
and living within the jurisdiction of the District Judge, Jodhpur, can be
made in the Jodhpur Court under the principles of Private International
Law, although admittedly the marriage between the parties was not solem-
nized within the jurisdiction of the said court, nor did the husband and
wife reside at the time of the marriage or thereafter within the jurisdic-
tion of that court as required by section 31 of the Special Marriage
Act ?”

It was held that the Jodhpur Court had jurisdiction, on principles of pri-
vate international law, though section 31 of the Act did not, on the facts, apply.
In doing so, the Court pointed out that the husband was domiciled in India.

It is not neccessary, for the present purpose, to examine the validity of
the conclusion reached in this case to the effect that a marriage not solemnized
under the Special Marriage Act can be dissolved thereunder. Nor is it necessary
for us to express any view on the observations bs to private international law.
We are referring to this case merely to show the emphasis placed in the judg-
ment on the husband’s domicile in the judgment. '

ISection 31, Special Marriage Act, 1954.

Para. 54, supra.
N eelakantan v. Neelakanian, ALR. 1959 Raj. 133
‘*Emphasis added.

Special Marriage

Scope of section
k3 PO .
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IV. HINDU MARRIAGE ACT

57. In the Hindu Marriage Act, 1955, there are two provisions which should
be noted.! Section 1(2) of the Act provides as follows: —

“{2) It axtends to the whole of India except the State of Jammu and
Kashmir, and applies also to Hindus domiciled in the territories to
which this Act extends who are outside the said territories™.

Next, we may refer to the provision relating to jurisdiction in the Hindu
Marriage Act, which reads ag follows: —

“19. Every petition under this Act shall be presented to the District
Couri within the local limits of whose ordinary original civil juris-
diction the marriage was solemnized or the husband and wife reside
or last resided together”.

5.8. Decided cases on section 19 of the Hindu Marriage Act illustrate the
application of the section. Thus, it has been pointed out® that a plain reading
of section 19 shows that 1t gives a choice either to the husband or to the wile
to institute proceedings at three places,—namely, where the marriage was solem-
nized, or where the husband and the wife both reside at the time of presenatation
of the petition, or where both of them last resided together. Hence, where the
marriage was sclemnized at Delhi and the parties last resided for a short period
at Chandigarh, the Court at Chandigath would have jurisdiction. The phrase
“last resided together” is not to be interpreted in a pedantic manner, and must
be construed liberally and the Chandigarh Court will have jurisdiction apart
from the Dethi Court. Of course, casual residence would not suffice,

It has also been held® by the Madras High Court that reading sections
19 and 21 of the Hindu Marriage Act;[1955, and section 3 and 20 of the Code
of Civil Procedure, 1908, together, the €ourt will be justified in holding that the
provisions of the Code of Civil Procedure are also applicable to applications
under the Hindu Marriage Act, and the Court within whose jurisdiction the
defendant is residing will, by virtue of section 20 of the Code, have jurisdiction,
where the tests laid down in section 19 of the Act are not satisfied on the facts.

59, Section 19 of the Hindu Matriage Act* does not, however, very clearly
indicate whether it is intended to apply also to cases involving a foreign element.
In other words, it is not beyond doubt whether the section deals with jurisdic-
tion amongst Indian Courts inter se, or whether it is also infended to incor-
porate a rule of conflict of laws in regard to jurisdiction.

There i3, no doubt, the general provision® as fo application of the Act
to Hindus® domiciled in India who are outside India—section 1(2). Xt could
be argued that section 1(2) impliedly brings in the criterion of domicile, in
regard to the exercise of jurisdiction by Indian Courts in general. But the
matter is not entirely beyond doubt. For our present purpose, it is not meces-
sary to express an opinion on the point.

1Section 1(2), and section 19, Hindu Marriage Act, 1955,
1 $5ushma v. A. K. Dewan, ALR. 1973 P, & H. 256, 257, Para. 6 (M. R: Sharma,
M. Gomathi v. S. Nafarajon, ALR. 1973 Mad. 247,
Section 1{2), Hindu Marriage Act, 1955.
ection 1(2), Hindu Matriage Act, 1955
fPara. 5.7, supra.
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CHAPTER 6
JURISDICTION UNDER INDIAN DIVQRCE ACT, 1869
I. INTRODUCTORY

61. We shall briefly deal, in this Chapter, with the provisions of the Indian
Divorce Act, 1869, relating to the jurisdiction of courts thereunder in regard to
divorce. The Act applics only to Christians ; but the provisions are not com-
fined to marriages solemnized in [ndia, and are wide ¢nough to empower Indian
Courts to dissolve a marriage solemnized outside India, if certain conditions

exist.

II. FOSITION BEFORE 1926

§2. The principal provision of the Act, relating to the conditions to be satis-
fied for the exsrcise of jurisdiction, is in section 2. Before th: amendment of
the section in 1926, there was no restriction under the Act that the partizs should
be domiciled in (British) India. io order that the court may grant a divorce.
Residence in British Indiz was enough. After its amendment, the section does
insert such a requirement. We shall deal with seclion 2 in detall, later!

63. Section 20 of the Code of Civil Procedure, 1908, which is the general
provision as to venue in personal actioms, brings in the test of either residence
on the part of the defendant or the accrual of the cause of action or part of it
within the jurisdiction of the Court, in order to ensble the Court to entartain
the suit. However, section 45 of the Indian Divorce Act, which makes the
Code of Civil Procedure applicable, expressly makes it ‘subject to the provi-
sions herein contained’. We need not, therefore, discuss the provisions of the
Code of Civil Procedure as to jurisdiction.

Thus, in determining questions as to the jurisdiction of the Court to en-
tertain 2 matrimonial suit, no reference can be made to section 20 of the Code
of Civil Procedure, 1908, even if that scction can be construed as dealing with
proceedings having a foreign element. Turisdiction to enfertain a matrimonial
seit between Christians, is to be decided solely by a reference to sections 2 to
4 of the Indian Divorce Act. This position seems to have been accepted for a
long time.

64, Section 2 of the Indian Divorce Act (before ifs amendment in 1928), so
far as is material, was in these terms:

~ «2 Nothing hereinafter contained shall authorise amy Court to grant
any relief except in cases where the petitioner professes the Chris-
tian religion, and resides in India at the time of presenting the

PELition. . cveveirnenss
or to make decres for dissolution of marriage except in the following
cases :

(a) where the marriage shall have been solemnized in India, or
(b) the aduliery complained of shall have been commitied in India”

68 Some of the cases on this section decided before 1926 leid down that
pesidence was enough under the Act to confer jurisdiction on the court ke toy
suits for dissolution of marriage? :

15¢e paras. 6.4 and 6.11, fnfra.
LrY] Ginrdans v. Giordane, (1912) LLR. 40 Cal. 215;
(®) Warwick v. Warwick, 64 P. R. 1500;
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6.6. Before the amendment' of 1926, thus, th: view taken by Courts in India
was that they could dissolve the marriage of spouses who were not domiciled
in India. The result was, that the dissolution of a marriage by Indian Courts,
of parties not domiciled in India, was valid so far as Indian statutory frame-
work was concerned, but it had no effect on the status of the parties in the couh-
iry of their domicile. o

H
'

This gave rise to a deplorable state of affairs, and to “scandals” of the
nature mentioned by their Lordships of the Privy Council in the concluding sem-
tence of their judgment in Le Mesurier v. Le Mesurier*: “the scandal which
arises when a man and woman are held to be man and wife in one country and

"

strangers in another ..................... .
6.7. The question of recognising such a divorce, granted in India, arose in
England. Sir Henry Duke, president of the Probate Division, decided in Keyes
v. Keyes? that the Courts administering the divorce law in India had no juris-
diction to decree dissolution of a2 marriage where the parties were not domiciled
in India. He also decided that the Indian Councils Act, 1861, did not warrant
the making of a law by the Indian Legislature to empower Courts in India to
decree dissolution of the marriage of persons not domiciled within their juris-
diction.

That decision was discussed in several reported cases in India*f. It was
pointed out that it would have been enough for the Court in Keyer v. Keves to

say that since Le Mesurier's case® or, at any rate, since BRater v. Bater® the
jurisdiction to decree dissolution of marriage depends, according to English Iaw,
upon the domricile of the parties, and that as the domicile of the parties in Keyes
v. Keves was English, English Courts would not recognise, as valid in England,
a decree proncunced by a Court in India whose jurisdiction was based on a
principle—that of the residence of the parties at the time—which according to
English law was ot accepted as conferring jurisdiction.

In fact, in an carly part of the judgment, the President said: “The peti-
tioner has brought this suit to determine the vaekidiry at any rate in England, of
the decree made at his instance in India.” It was, therefore, the extra-territorial
validity of the Indian decree that was primarily in question in the suit. It wias
not mecessary to go further to the extent of enquiring whether the power con-
ferred by the Indian Councils Act, 1861, had been exceeded in enacting the
Indian Privorce -Act, 1869.

However, the decision in Keyes v. Keyes had the effect of rendering vul-
nerable, in England, the validity of many divorces granted by Indian Courts
between parties who were resident, though not domiciled, in (British) India.
This position was dealt with later by legislation, to which we shall refer i due
course’. That legislation changed the basis of jurisdiction by substituting domi-
cile for residence. As to the past, validating legislation was also enacted®,

¥ide amending Act 25 of 1926.

f ¢ Mesurier v. Le Mesurier, {1895} A. C. 517 {P. C).
3K eves v. Keyes, (1921) Probate 204.

Witkinson v. Wilkinson, A LR. 1923 Bom. 321.

sfee v. Lee, ALR. 1924 Lah. %13.

SBater v. Bater. (1906) Probate 209,

"Para. 6.9, infra.

$para, 6,12, infra.
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6.8  After the decision in Keyes v. Keyes-* there were three courses open
to the High Courts in India—

{a) to follow the decision in Keves v. Keyes that the Iudian Legislature
had no power to give the Courts jurisdiction to grant decrees for dis-
solution of marriage to non-gdomiciled parties ; or

{b) to hold that the Indian Lepislature had the power, but had not exer-
cised it; or

{c} 1o hold that the Indian Y.zgislature had vbe power, and had exercis-
ed it

For soms time, uncertainty and conflict prevailed az o which of these

courses should be adopted. The position was clarified by the Indian Legisla-
ture, by amending section 2 of the Act.’

1. POSITION AFTER 1926

$9. Section 2 of the Indian Divorce Act, 1869 was amended by Act 25 of
1926 and Act 30 of 1927. The effect of the amending Act of 1926, broadly
stated, has been 1o limit the power of the Indian Courts, in respect of granting
decrees for dissolution of marriage under the Act, fo persons who are domiciled

in India.
&10. Now, the jorisdiction of the Jodian Courts (under the Indian Divorce
Act), in the malter of dissolving marriages, is expressly limited by seetion 2

to persons domiciled in Indja at the time of presentation of the petition. There-
fore, if the domicile of the parties is not Indian, there can be no dissolution by

the Courts® in India.
6.11. Present section 2 of the Divorce Act reads—

*“2. This Act extends to the whole of India except the State of Jammu
and Kashmir,

Ncthing hereinafter comtained shall authorise any Court to  grast amy

relicf under this Act, except where the petiioner or respondeni professes

the Christian religion,

or to make decrces of dissolution of marriage except where the pariies to
the marriage are domiciled in India ar the fime when ihe petifion i
presented,

or to make decrees of nullity of mamnage except where the marriage has
been solemnised in India, and the petitioner is resident in India at
the time of presenting the petition,

or to grami any relief under this Act, other than a decree of dissolution
of marriage or of nullity of marriage, except where the petmoner
resides in Indiz at the time of presenting the petition.™

1R ewves v. Keyes, (1921) Probate 204.
Para. 6.7, supre.
Para. 6.9, infra.

Para, 6.4, supra.
g} Wilson v. Wilson, ALR. 1931 Lah. 245 ; (Nullity) ;

() Pyair v. Pyatt, AJLE. 1928 Lah, 565(1);

) Hall v. Hatl, A.LR. 1933 Sind 70;
{4y Waller v. Waller, LLR, 10 Lah. 64; ALR, I928 Lah 3557

(&) Gramt v. Grant, ALR. 1937 Pat. 32.
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6.12. Certain statutes of the UX. Parliament relevant to the above discussion
may alsc be noted. The divorces granted in the past were validated in 1921
by an Act of Parliament.' Under the Indian and Colonial Divorce Jurisdiction
Act, 1926,® as amended by the Government of India (Adaptation of Acts of Par-
liament) Order, 1937, and the Indian and Colonial Divorce Jurisdiction Act,
1940.) a High Court in British India, was given jurisdiction to make a decree
for a dissolution of a marriage, and other incidental reliefs in certain cases not
covered by amended section 2 of the Indian Divorce Act of 1869. The law to
be applied by the High Court was the English law.

Section 17 of the Indian Independence Act, 1947, provided that no Court
in the newly created Dominion of India should have jurisdiction under the
Indian and Colonial Divorce Jurisdiction Acts, 1926 and 1940, in or in relation
to any proceedings for a decree for dissolution of a2 marriage (except for pend-
ing proceedings, but all Courts in India should have the same jurisdiction undes .
the said Acts, as they would bave had if the Act had not been passed, subject
to any further amendment of the law, either by an Act of British Parliament

or by India.

The UK. Statutes are, therefore, of no practical importance now. But
they have been referred to here as illustrating the proposition that in the absence
of special statutory provisions, domicile came to be accepted as the only crite-
rion for exercising jurisdiction under the Indian Divorce Act. 1869

IV. MEANING OF ‘DOMICILE’ UNDER THE DIVORCE ACT

6.13. Thus, domicile is the exclusive head of jurisdiction under the Indiam
Divorce Act, 1369 for dissolving a marriage. It has been held® that for the pur-
poses of the Act, the domicile must be decided as on the date of the petition

for dissolution.

6.14. Jurisdiction in repard to nullity is wider under the Act. In the case of
Wilson v. Wilson®, jurisdiction was exercised in regard to a petition for nullity
even though the petitioner was not domiciled in India, because the marriage was
solemnized in India, and the petitioner was resident in India at the time of the
petition.  This is permitted by section 2 of the Divorce Act.

On the other hand, it was held in Pyarfr v. Pyatt) that after the amend-
ment of 1926, Indian courts had no jurisdiction under the Indian Divorce Act
to dissolve the marriage of persons who are not domiciled in India,

6.15. Certain problems arose in regard to the Act of 1926—the Indian and
Colonial Divorce Jurisdiction Act—16 & 17 Geo. 5, Ch. 14! for example, the
question which High Courts are competent thereunder arose. But we are not
concerned with those problems.

YAct of 1921,
ndian & Colonial Divarce Jurisdiction Aet, 1926 (16 & 17 Geo. £ C. 40).

Ypndian & Colonial Divorce Jurisdiction Act, 1926 (3 & 4 Geo. 6 C. 33).
‘Indian Independence Act, 1947 (10 & 11 Geo. 6 C. 30}

Sdrraullah v. Attoullch. ATR. 1953 Cal. 5% (3. B)..

Wilton v. Wilson, ALR. 1951 Lah. 245,

TPyatt v. Pyatt, ALR, 1929 Lah, 565(1).

Waller v. Waller, ALR. 1928 Lah. §57.
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In a Sind case', the effect of the Indian and Colonial Divoice Jurisdiction
Act of 1926, was noted and it was pointed out that while High Courts estab-
lished by Letters Patent could exercise certain additional jurisdiction there-
under, other courts’ jurisdiction was based exclusively upon domicile, and it was
expressly held that the fact that the marriage was solemnized in India, or the
adultery was committed in India, was of no consequence,

6.16. In determining the domicile of the parties in a2 proceeding for dissolu- Indian law under
tion of marriage, it is the domicile of the husband alone which is to be con- %f’vom mln.:ut:
sidered, inasmuch as 2 wife takes the domicile of her husband upon her domicile of wifs.
marriage.®

616A. If the husband has deserfed his wife, the original domicile of the wife Woman's  domi-
is not automatically revived, and the domicile acquired by her upon her mar- %

riage does not come to an end. This is well established by a series of decisions®

in India.

6.17. We have referred to the UK. Acts supplementing the Divorce Actt The Ast of 1948
only other statetory exception to the requirement of Indian domicile by a party
seeking a decree for divorce from an Indian Court under the Divarce Act is pro-
vided in the Matrimonial Causes (War Marriages) Act’, which has been adopted
on the lines of the similar English Act of 1944. The Act enables a wife married
to a person domiciled outside India, to have the marriage dissolved or annulled
on the grounds mentioned in the Indian Divorce Act’, provided (a) the marriage
was solemnised during the war period {(Second World War), (b) the wife was
immediately before the marriage domiciled in India, and (¢) the parties have
not, since the solemmisation of the marriage, resided together in the country of
the husband’s domicile. In addition, the parties must be Christians.

If these conditions {and certain other minor requirements not material
for our purpose) are satisfied, the High Court shall have jurisdiction in, and in
relation to, proceeding for nullity or divorce, ‘as if both parties were at all ma-
terial times’ domiciled in India. The proceedings will be governed by the Indian
Divorce Act. The Act also provides that the walidity of any decree or order
made in the UK. under the UK. Act of 1944—which is the corresponding UK.
Act—shall, by virtue of this Act, be recognised in all courts in India.

CHAPTER 7
ENGLISH COMMON LAW AS TO RECOGNITION

71. The subject matter of this Chapter is the English common law on the aclope of  the
subject of recognition of foreign divorces and decrees of judicial separation. Apter.
We have already indicated its relevance to the present discussion.?

Hall v. Hall, ALR, 1933 Sind 72, 73.

SAttantiah v, Attaullah, ALR. 1953 Cal. 530, 534, 535.
¥a) Prem Pratap v. Jagat Poleg, A LR. 1944 AllL 97, 100;
{b) Rooke v. Rooke, ALR, 1934 Bom. 230 ;

{€) Linton v. Guderiarn, ALR. 1929 Cal. 599, 601 ;

{d} Sumathi Ammal v. D, Pant, ALR. 1936 Mad. 324, para. 9-10 (Mocket, T, in order
of reference);

(8) Neelakantan v. Neelakantan, A1R. 1959 Raj. 133, 134.

‘Para. 6.12, supra.

*The Matrimonial Causes (War Marriages Act, 1948) (40 of 1948).
The Indian Divorce Act, 1869.

WChapter 6, supra.
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72, It would be convenient to deal with the subject chronologically, and to
discuss the various developments in order of time.

The orthodox doctrine of English common law was that, in genersl, a
foreign court is competent to grant divorce only if the parties are domiciled
within its jurisdiction at the commencement of the proceedings of divorce. Such
a divorce, but no other, would be recognised by English courts. The “domi-
cile”, for this purpese, is taken in the English sense. Mere temporary residence
does not fall within the purview of “domicile’™.

7.3. This position. however, did not come to be established without consider-
able fluctuation in opinion. In R. v. Lofley’, the opinion had been expressed
that as to the dissolubility of marriage, regard was to be had to the lex loci
contractus, and the “English marriage” could be dissolved only in England.
This approach was, however, refuted by Lord Westbury in Shaw v. Gould'.

7.4. The majority decision of the Court of Appeal in Niboyef v. Niboyet' had
laid down the principle of actual residence for the exercise of English domestic
jurisdiction ; but this decision retained only a temporary sway. The majority
in that case would seem to emphasise the fact that the spouses actuaily resided
in England, and were not merely present there casually or as travellers. On this
basis, the English courts were (according to the majority view) competent to
dissolve their marriage even though the parties were not actually domiciled in

- England. Of course, the issue in Niboyet was not one of recognition of a foreign

judgment, but of the jurisdiction of English courts. However, its indirect im-
pact on recognition could have been tremendous, if it had held its sway.

4.5. But Nibovet did not retain its sway for long, and in Le Mesurier v. Le
Mesurier’. domicile was regarded as the only test for the exercise of jurisdic-
tion. It was not a case relating to the jurisdiction of English courts, but had an
indirect impact thereon. Since it was decision of the Privy Council, it did not
formally overrule the decision in Niboyer v. Niboyet ; but the rule laid down
was unquestionably regarded as a rule valid for the exercise of jurisdiction by

English Courfs also.

Thus, in Indvka's case’. Lord Wilberforce observed—"Le Mesurier was
not a case concerned with recognition at all, but it would not be right merely
to dispose of what was then said as obiter dicta. For, not only have later cases
on recognition made it a ground of their decision, but also the reasoning itself
rests on the hypothesis that a common legal structure can be found to contain
both the domestic jurisdiction of English courts and recognition by_ them of

foreign decrees.”
76. After the decision in Le Mesurier, then, the principal criterion for recog-

pition of a foreign divorce was that of domicile. If the foreign court has com-
petence on the basis of the test of domicile, the decree passed by that court is

unaffected—

1Shaw v. Gould, (1865 L. R. 3 H. L. 55

2R v, Laolley, (1812) Russ & Ry. 237,

S haw v. Gowld, (1368) Law Reports 3 House of Lords 55,
‘Wiboye! v, Nibover, (1892) 4 P. D. 1

sNiboyet v. Niboyer, Para. 74, supra.

tfe Mesurier ¥. Le Mesurier, (1895) A. C. 517 (P. C.}.
Tindyka v. fndyka, (1967} 2 All E, R, 689, 720,

APara. 7.4 and 7.5, supra.
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(i) by the domicile or nationality of the parties at the time of the
marriage!;

(i) by the law of the place where the marriage was celebrated; or

(iii) by the fact that the act constituting the ground of divorce was com-
mitted outside the jurisdiction of that court.

With reference to proposition (i) above, it may be stated that in Harvey
v. Farnié®, for example, the English court recognised the decision of a compe-
tent foreign tribunal which dissolved the marriage of a couple domiciled within
‘its jurisdiction at the time of institution of the proceedings. The Court ignored
the point that the woman was domiciled in England at the time of the marriage.

77. The test of domicile was elaborated and subjected to certain refinements
in course of time. One refinement may be noted in this connection. If the
husband is domiciled in State X, and obtains a divorce in the courts of State
Y. English courts will recognise’ the validity of this decree, if it would be recog-
nised by the courts of X.

Secondly, it was held* that it is irrelevant for this test whether the parti-
cular ground upon which the divorce is granted, by the foreign court would or
would not be recognised by English municipal law.

It was also laid down that the decree will be recognised by the English
court if the foreign court of competent jurisdiction applies local or amy other
law to grant the decree, even though that law differs from English law as fo the
ground of divorce. This rule is, however, subject to the doctrine of public
policy. _

=8 Judicial decisions also made it clear’, in 1958, that recognition would
be granted where facts existed which would have given English Courts jurisdic-
tion, even though the foreign court had assumed jurisdiction and granted a
decree on a ground not recognised in English Courts as a ground for divorce.
Thus, when applying this rule, the English Court is not concerned with the
ground on which the foreign decree was granted, but with the facts in the con-
text whereof it was granted.

The law in England on this subject is now to be found in statute®, which
we shall discuss later.

3

79. The result of these judicial decisions was thai domicile of both parties
was the principal test for the-—(a) exercise of jurisdiction in divorce—by domes-
tic English courts, and (b) recognition of a divorce,—granted by foreign courts.

To the general rule of domicile, additions were made in course of time,
The first such addition’ took place in 1953, when the principle was laid down
that if a wife obtains a divorce in a foreign country where she is not domiciled,
and the facts are such that the English courts would exercise jurisdiction to

1See Harvey v. Farnie, (1882} 8 App. Cas. 43
SHarvey v. Farnie, (1882) 8 App. Cas. 43.

2 4ymitage v. A. G. (1906) Probate 135, approved by Lord Reid, Lord Pearce and Lord
Wilberforce in Indyka v. Indyka, (1967) 2 AllE. R 639 (1969) 1 A C. 33 (H. L).

$Bater v. Bater, (1905) Probate 209

sRabinson Thod v. Robinson Thod, (1958) Probate 1.
*English Act of 1971

"Travers v. Holley, (1953) Probate 246.
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entertain her petition for divorce (on the ground on which the foreign court exer-
cised jurisdiction), then the divorce could be recognised in England. This rule
owes its origin to the fact that in certain circumstances, an English court could
itself exercise jurisdiction to hear the petition of a wife for divorce by virtue
of a specific statutory provision even though the parties were not domiciled in
England.

The Court of Appeal made another break into traditional principles, in
the case of Travers v. Holley. The question in that case was whether the
English court could recognise as valid, a decree of divorce granted by the Sup-
reme Court of New South Wales under legislation analogous to section 18 of
the English Matrimonial Causes Act, 1950 (jurisdiction to grant divorce to the
wife in certain cases). The Court of Appeal zllowed recognition of a foreign
decree based on a residential jurisdiction common to the English and the foreign
law. “On principle it seems to me plain™, said Somervell L.J., “that our courts
in this matter should recognise a jurisdiction which they themselves claim.”-
Hodson L.J. added: “The principle laid down and followed since the Le Me-
surier case must be interpreted in the light of the legislation which has extend-
ed the power of the courts of this country in the case of persons not domiciled

here.™

7.10. In 1969, the House of Lords, in the case of JIndyka®, added a further
ground, whereunder recognition is afforded to any foreign decree of divorce
“wherever a real and substantial connection is shown between the petitioner
and the country or territory which granted the decree.” OfF course, the facts of
the case were rather complicated and, moreover, since several judgments were
given by the various law lords, it has not been found casy to make any definite
statement as (o the proposition ldid down by the House” But, in general, the
above is believed to be a fairly accurate statement of the gist of the decision,
8o far as is relevant to the question of recognition.

7.11. On the basis of what we have stated above, the rules of English common
law on the subject of recoggition of a foreign decree of divorce or legal sepa-
tation (apart from statute) could be summed up, by stating that such recogni-
tion would be granted by an English Court if—

{a) the parties were domiciled in the foreign country concerned*; or

(b) the decree is obtained by the wife, and the facts are such that the
English Court would have jurisdiction® to grant divorce ; '

{c) the decree is such that though not granted by a court of domicile,
it would be recognised by a court of domicile®: or

{d) a real and substantial connection is shown between the petitioner amd
the country which granted the decree’.

1Travers ¥v. Holley, Probate 246, 231, 257,

Yndyka v. Indyka, {1969) A. C. 33 (H. L.).

®As to nullity, see Law v. Gustin, (1976) 1 All E. R, 113,
Paragraph 7.2, supra.

“Paragraph 7.3, supra.

Paragraph 7.6, supra.

"Paragraph 7.10, supra.
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As to the last mentioned ground, however, it should be repeated that
this ground, based on the case in the House of Lords in Indyka v. Indyka, is
only a statement of the law as probably was laid down, and not as & very defi-
mite statement. In any case, the law on the subject is now to be found in the
recent Act of 1971, which contains a statutory® provision which, in effect, bars
the extension of the grounds of recognition.

7.12. So much as regards the grounds on which recognition would be granted
at common law. It is an over-riding requirement of recognising any foreign
decree that it was not obtained fraudulently®, or in circumstances which, accord-
ing to fundamental principles of the English law, amounted to a denial of na-
~ tural justice, or (according to one view) even substantial justice.

7.13. This brief discussion of the English law does not have mere academic
interest. because, as we have already stated*, in the absence of specific statutory
provisions to the contrary, in general, English rules as to the conflict of law, that
15, the rules existing on the subject in the common law, as unmodified by statute,
would be of assistance.

CHAPTER 8
Extra-Judicial Divorces
I INTRODUCTORY

8.1. In discussing the English law of recognition, we have so far confined
ourselves to the recognition or nonrecognition of foreign judicial divorces,—ie.,
the competence of a foreign court to grant a divorce or judicial scparation. We
have not touched fhe more difficult question of recognition of foreign extra-judicial
methods of divorce granted under the personal religious law of the parties. We
shall now deal with it.

82 By “extra-judicial” divorces we mean divorces where there is no decree
of the court.

The varicties of extra-judicial divorces are numerous’. Thers may be some
unilateral act,—as, for example, the unilateral act of the husband, known as
4alaq’ in Muslim law® or the consensual act “Chett’ of Jewish law’—or there

conld be some other form.?

Sometimes, there may be a minor judicial formality also. At the trial in
in Russ v. Russ, for example, evidence as to Egyptian law was given by Dr.
Jamal Masir, an advocate in Mohammedan law who had practised in Moham-
medan courts in Egypt. The effect of his evidence was conveniently summarised
by the judge in the course of his judgment, as follows:—

Vndyka v. Indyka, para. 7.10, supra.
Chapter &, infra. :
sMiddleton v. Middleten, (1967) Probate 62.
“Chapter 4, supra.

%See para. 5.3 and 8.4, supra.

Wara, 8.6, infra.

Para. 8.5, irfra.
" #5pe Para. 8.4, infrq (enumeration of various forms).
*Russ v. Russ (1962) 1 All E. R. 649, 651, quoted by the Court of Appeal also in (1964)

Probate 313.
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“(a) Egyptian law recognises and gives effect to Mohammedan religious
law as the personal law of a Mohammedan domiciled in Egypt.

(b) Under Mohammedan law a man may have four wives, in other words,
marriage is potentially polygamous.

() Under Mohammedan law a man may divorce his wife irrevocably
by pronouncing ‘Talak’ three times in the presence of witnesses. No
judicial proceeding or investigation is required before a man exer-
cised this right. The divorce is constituted by the unilateral declara-
tion of the husband in the presence of at least two witnesses. The
wife need not be present, nor be given motice of the intention to
divorce.

{d) Egyptian law recognises, and gives effect to, a Talak diverce pro-
nounced by a Mohammedan domiciled in Egypt. The marriage is
recognised by Egyptian law as dissolved with effect from the date
of the declaration; and this is so wherever the marriage was
solemnised. It gives effect to the dissolution in a number of ways;
for instance, Talak may be and almost always is pronounced before
an authorised officer of the Egyptian court concerned with questions
of personal status, whose duly it is to record the divorce in  the
records of the court. The record then constitutes, as Dr. Nasir was
at pains to point out, the sclemn recognition by the courts of Egypt
of the fact of divorce. And the parties to the dissolved marriage may
have recourse to the appropriate Egyptian court in matters of the
maintenance and support of the divorced wife.”

1I. CLASSES OF EXTRA-JUDICIAL DIVURFJES

83, Extra-judicial divorces could be broadly classified into those dependent
entirely on the parties’ volition and those requiring the approval of some autho-
rity. The authority, again, may be administrative, religious, quasi-judicial or
judicial. Often, the administrative or other authority does not make an indepen-
dent inguiry, but merely sets its imprimaiur, by way of record, upon the forma- -
lities undergone by the parties. Again, reverting to the first class of extra-
judicial divorces—i.e., divorces purely by action of the parties, the divorce may
be effected by act of ome party, or it may require the concurrence of bath.
To some extent, this endless wvariety and numercus clagses of extra-judicial
divorces have contributed to the obscurity of the position regarding their recog-

nition that prevails in England’.
8.4. Writing in 1952, Graveson® classified extra judicial divorces as—

(0 unilateral;
{ii} consensual;
(jii) pronounced by some non-judicial authority of tHe State, whether
legislative or executive; or -
{iv) religious.
e ————

1Gee para, 6.8, et seq., iefra.

*Graveson, “Recognition of Foreign Divorce Dee
sactions 149, 160.

rees™ (1952) 37 Grotius Society Tran-
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But he added that of these, the fourth case-—religious divorces—would
seem to fall either into the category of umilateral divorces, in which some
religious official takes a minor part; or into the broad class of judicial divorces,
as in the Rabbinical law',

For our purposes, it is sufficient to bear in mind that divorces entirely
dependent on the act of parties present greater problems than divorces re-
quiring some kind of formal ‘proceeding’. This will be evident from the dis-
cussion of the words “judicial proceeding” in the later paragraph of this
Chapter®,

85. A few examples of extra-judicial divorces may now be referred to. A ultiri%jrggilgisal‘]fdi\;i:

Jewish divorce is effected by the husband delivering a Ghat (bill of divorcement), ces,
ie., a written document, to his wife. The consent of the wife iv essentigl to the
divorce. The ceremony takes place before “a Rabbi and two witnesses”. The
divorce, however, takes effect by the act of the husband, the requirement of

the rabbi and witnesses is more to authenticate the delivery and to ensure that
moral grounds exist for the divorce and that the parties both consent and
understand the nature of the act.®”

8.6. A Muslim divorce in the Talak form is traditionally effected by the
husband pronouncing three time the word “Talak™ (I divorce you). The wife
need not be present, and she need not be given prior notice of the intention
to divorce her.

According to ancient Islamic law, these procedures can be undergone
without any reference to any court or other authority. In modern times, how-
ever, the civil authorities in many Muslim countries do require further forma-
lities which make the act of divorce more public, or (as in Pakistan and Egypt)
give greater protection fo the wifet ’

1I[. ENGLISH LAW BEFORE 1971

8.7. As to exira-judicial divorces, the English rules of recognition before 1971  Extra-judicial
developed mainly in relation to polygamous marriages and underwent many OvoTees '
changes. Initially, there was reluctance to recognise them, but later, there was

greater readiness to do so.

The leading English case on extra-judicial divorces is Har sheffi—to
which we refer here because the rule laid down therein was valid at least when
the Act of 1971 was passed. In that case, a domiciled English woman married

a domiciled Isracli in Isracl. For a time they lived together in England, though
at all material times the husband retained his domicile in Israel. The husband

delivered to the wife in England a Jewish “bill of divorcement”, purporting to
dissolve the marriage, and returned to Israel. The wife remained in England.
She sought a declaration in the English courts that her marriage had been

Ya) Sasson v, Sasson, (1924) A, C, 1007 (P. C).

(b) Priger v. Priger, (1925) 42 T. L. R. 281.

(©) Spivack v. Spivack, (1930) 46 T. L. R. 243,

2Para. 8.13 et seq., Infra.

iSee 37 Modern Law Review at page &l1.

18ee 37 Modern Law Review at page 612.

Sa) Har Shafi v. Har Shafi No. 1 (1953) 1 All E. R. 983, For comments, see (1953)
30 8. Y. B. L. L. pages 524-527.

{b) Har Shafi No. 2 (1953) 2 AlLE. R. 373.
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validly dissolved and no longer subsisted, or, alternatively, that she was no
longer married to the respondent.

It was argued on behalf of the wife that, following the divorce, the wife
had resumed her English domicile of origin and that was sufficient to give the
court jurisdiction to declare her status. Denning L.J. said: “Now that involves
a nice question., whether she has resumed her FEnglish domicile, and that
depends on whether the divorce was valid or not. If the divorce was valid, she
was free to resume her English domicile and she bas in fact resumed it; but
if the divorce was invalid, she is still married to her husband and she retaing
his domicile. So the jurisdiction of the court depends on the validity of the
divorce; and that depends in turn on the law of Israel. I do mnot think that we
should send the wife to Israel to determine that question. The English courts
can hear evidence of Israel law and can decide whether the divorce was valid
by that law or not. If it was valid by that law, then the English courts have
jurisdiction to declare it to be 50.”

The divorce was ultimately recognised, because it was valid by the law of
domicile.

8.8. Thus, in Har Shafei v. Har Shafei’. where the question of recogaition
arose in relation to a Jewish divorce by delivery of a bhill of divorcement, it
was implicit in the decision of the court of appeal that the question depended,
not on the existence of any decree, but on whether such a divorce would be
recognised by the court of -the domicile, viz., the Republic of Isracl. In Sasson
v. Sasson, ]-* the decision of the Privy Council was founded on the fact of recog-
nition by the court of domicile of the validity of a similar Jewish divorce.
Armistage v. A. G.;* shows that a divorce will be recognised, notwithstanding that
there is no decree of the court of the domicile, provided it is proved that it
would be recognised by the court of the domicile.

In Ratanachai v. Ratanacha?, recognition was accorded to divorces valid
by the law of the domicile, even though not pronounced by any court.

89 The view that English law will not recognise a foreign divorce unless
“decreed by a court of law™ or “involving some judicial process” has not, thus,
found favour.* The Court of Appeal in Russ (vrs, Geffers) v. Russ® did, how-
ever, expressly rely on the fact that the foreign divorce involved some judicial
process as a feature distinguishing it from the Hammersmith Marriage Case'.

In the case of Lee v. Laef an agreement of divorce entered into by a
husband and wife in Hongkong, which had been unaccompanied by any judicial
act, was held to have validly dissolved the marriage between them. In this case,
the husband and wife were born in Hongkong, and lived there during their

childhood.

\Har Shafei {1953} 1 All ER 783,
Lag econ v, Sasson, (1924) A, G. 1007,

3irmitage v. A, . (1306) Probaie 135. ‘ _
SRatanchai, v. Ratanchai, (June 3, 1960), “The Times”, June 4, 1960, cited in Russ v,

Russ. (1964} Probate 315.
K ennedy in (1957) 35 Can. Bar R, 642, 645; Cowen (1952) 68 L, Q. R. 83, 92.

SRuss v. Rurs. (1964) Probate 315,

sHammersmith Marriage case, {1917). ‘
Tee v. Lau, (1964) 2 All E. R 248; Comment by Webb in (1965) 28 Modern Law Rev.
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In Manning v. Manning' a Norwegian divorce was récognissd by the
English court. Tt bad been granted not by a court of law, but by an adminis-
trative authority,—the County Governor of Beggen

&810. Onm the basis of the above case law, the position before 1971 can be
summed up as follows:

(a) If, by the law of domicile, the married sfatus has been extinguished,
parties.

(b I, by the law of domicile, the married status as been extinguished,
that fact should be recognised in England®

The question thus turned solely on the domicile of the parties al
the time of the dissolution.

{i) If ths parties were, ar that date, domiciled in England, the
divorce had no cffect on their marriage, according to English

[aw'. *

{iiy But, if, at thal date, the parties were domiciled abroad in a
country, the law of which recogmised that the partics (or cne of
them} had a power effectively to put an end to the marriage
without the need for recourse to the courts, then the exercise of
such a power validly dissolved the marriage in English law?

(¢} For this purpose, it is not relevant for the court to ask either where
the mariage was celebrated. or even where the dissolution was effect-
ed. Consequently, the English courts have recognised a talag divorce
even though the marriage had been celebrated in England in accord-
ance with the requirements of English law and the non-judicial pro-
cedure had taken place in England®.

IV. ACT OF 1971

8.11. We may now discuss the position under the English Act of 1971—the
Recognition of Foreign Divorces and Separations Act, 1971 regarding extra-
judicial proceedings. In the Act’ of 1971, under section 2, divorce by “judicial
or other proceedings™ is recognised, subject to the other conditions laid down
in the Act. It is not, however, clear if these words cover “Talag™. If these words
cover ‘talag’ then, as is often pointed out, the only protection of the wife is
that she must be given notice of the proceedings” and recognition may be
withheld if the proceedings are mainfestly contrary to public policy®.

8.12. But is should be pointed out that “public policy” has rarely been invoked
in this area of the law. So, one has to face the question whether “proceedings™
in this Act includes a *talag’. This is not an easy question to answer.

"Muanning V. Manning, {]953) 1 All E. R, 291, Comment by Unger in (1958) 21 Modern
Law Review 415.
35ee, for example, Qureshi v. Qureshi, (19723 1 AILE. R, 328,

3Proger, v. Preger, {1926) 42 T. L. R. 281, 283,

sHar Shafei v. Har Shafei (No. 2) (1933) Probate 220, 224
"Oureshi v. Qureshi, (19713 1 All E. R. 325,

FSection 2, Act of 1971,

Bection 2, Act of 1971,

8Section 8i2) (b, Act of 1971.
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8.13, The Act of 1971, section 8, sub-section {2)b). applies its provisions to
divorce which has been obtained by means of “judicial or other proceedings”,
in any country outside the British Isles, if they are “cffective under the law of
that country’™”. The question whether “procesdings” includes extra judiciab
divorces was inconclusively discussed in the House of Lords’= in the debates oa
the Bill.

In the case of Randwar® decided after the Act of 1971, it was assumed,
but not decided, that section 2 of the Act® of 1971 was applicable to an extra-
judicial divorce, it being “other proceedings™ within the meaning of section 2.

8.14. In view of the ambiguity of the words “other proceedings” in the English
Act! of 197]—an ambiguity which is found®, also in the relevant paragraph of
the Hague Convention®’ it appears that it is possible to take the view that
cxtra-judicial divorees—{i) are not governed by the Act of 1971, and (i) are
governed by the Common law.

8.15. It cannot be said that the problem is new. Tt may be noted that the
Royal Commission on Marriage and Divorce® had recommended the recognition
of a foreign divorce “obfained by judicial process or otherwise” which has been
granted in accordance with the law of the country in which one spouse was,
or bath spouses were, domiciled at the time of the proceedings.

V. 1973 ACT

8.16. At this stage, we may also state that the position as regards extra-judicial
divorces pronounced by a party or by a non-judicial authority in the United
Kingdom has now been changed by section 16(1) of the Domicile and Matrimonizl
Proceedings Act, 1973, which provides that “No proceeding in the United King-
dom. the Channel Islands ot the Isle of Man shall be regarded as validly dissolv-
ing a marriage unless instituted in the courts of law of one of these count-ies”.
However, under section 16(3), this provision does not affect the validity o® any
divorce obtained before 1974 which would be recognised as valid under *the
previous recogmition rules, ie., under the common law rules? Thus, section 16
appears to deny recognition to any extra-judicie! divorce obtained in FEnglond
after 1973. and reverses the decision in a case like Qureshi v. Qureshi X

But ambiguity survives as to overseas divorces, obtained extra judicially.

8.16A. In a recent issue of the Law Quarterly Review!, the question of extra-
judicial divorces has been considered, and the earlier article” on the subject has
been referred to. The discussion shows that the position is not certain.

IFor House of Lords Debates, see Vol. 315, Volume 483 to 497, Vol. 316, Col. 1043
to 1051, and Vol. 322, Col. 851 and B54.

'aFor Debates in the House of Commons, ses para. 8: 18 infra.
3Randwan v, Randwan, (1972) 3 W, L. R. 735, 739,

SPara. %.4, supra.

1Para. 8.5, supra.

*See, further, para, 8:19 et. seq., infra.

fArticle 1 of the Hague Convention.

"Para. &.17, infra.

*Royal Commission Report, Omd. 9678 {1956), draft s. 8.
Section 16, The Domicile etc. Act, 1973.

Wrureshi v. Qureshi (1971) 3 All E. R. 315.

HJafrev, “Recagnition of Extra Judicial Divorces” (Note); (1975 July} 91 Law Quarterly
Review 320. :

¥North, “Recognition of Extra-Judicial Divorces”, (1975) 91 Law Quarterly Review 36, :
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VI. UNCERTAINTY UNDER 1971 ACT

8.17. Thus, the position regarding overseas extra-judicial divorces is uncertain,
so far as their recognition in England is concerned.

Article 1 of the Hague Convention refers to the recognition of divorces
and legal separations “which follow judicial or other proceedings, officially re-
cognised in the State where the divorce was obtained.” The use of the phrase
“ather proceedings™ appears in the first original draft convention, and it is stated

in the commentary thereon that'—

“the term praceedings shows that only those forms of the severing of
marital bonds fall within the Convention, where it is an official authority,
independent of the parties, that has acted. The officers, e.g. of a notary
public, who would act at the request of the husband only and would
merely take official notice of the repudiation of the wife, would be re-
moved from the Convention.™

However, a number of States were uneasy as to the scope of the require-
ment of “proceedings”, and specially whether that requirement would permit
recognition of fewish and Muslim divorces’. ~ The United Kingdom prcposed
an dmendment to clarify the situation so that the Convention would apply
“whatever be the forms or methods of divorce which the State provides or per-

mits."™
The United Kingdom amendment was, however, rejected although doubt
was expressed as to whether some forms of divorce, for example, ‘talak’ divorce

would fall within the original draft.

8.18. During the debates on the Recognition of Divorces and Legal Separations
Bill, 1971, implementing the Hague Convention, concern was expressed in the
House of Commens, both in Committee® and on the Report stage®, over the
meaning of the words “other proceedings” in section 2 of the Act of 1971
Amendments were® introduced to make more specific provisions for talak and
other informal divorces. The main cause for concern was whether the vse of
“proceedings” in other sections of the Act’ did not pre-suppose:

“Some sort of quasi-judicial nature aod involve some kind of decision

by some person or tribunal in regard to contending parties, or parties
that may be able to contend, rather than simply the pronouncement of

a divorce by one party to the marriage.™

1Some of the material as to Article 1 of the Convention is taken from P. M. Morth,
“Exira-jdicial divorces™ (1975) January, 91 L. Q. R, 36, 43 to 50.

tproceedings of 11th Session, Hague Conferense 1970 at page 19, and see at page 58,
3proceedings of 11th Session, Hagoe Conference (1970), at pages 76, 81, 83,

sproceedings of 11th Session, Hague Conference (1970), at page 94,

sStanding Committee B, June 22, 1971, Cals. 3-10.
s C. Debates, Vol. 821, Cols. 165-171 (12th Iu.ly,_ 1974),

IE, G. Mr. Silkin. “act or proceeding”.

Sections 3, 4, 5, 8.
§tanding Committee B. June 22, 1971, Col, 4.
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4.19. A further problem that was discussed during the debates on the Bill,
was whether “other proceedings” was an apt phrase to cover a divorce by a
single act or event, as in some cases of talak, rather than the more usua!l case
of & sequenes of event’, However, thess objections were not accepted by the
then Soficitor-General® whe pointed out that the Act is not intended to afford
recognition to all informal divorces, but only to those which have the nature
or quality of an official act®.

Mr. Silkin* proposed the insertion of words to make it read “judicial or
other gt or prooeedings.” But the Solicitor-General said®, "I suggest that ths
inclusion of the words ‘or other proceedings’ at least makes it plain, first of all,
that the other proceedings nesd not themselves be judicial, as I think the hon.
and learned Gentleman accepts.

“It follows that the other proceedings can includs administrative pro-
ceedings, including possible registration in a Government office or' divorce by
legislation. It can also inciude procesdings which do not involve the interven-
tion of an official; a formal series of steps following a strict lzgal pattera such
as those taken im a talak divorce, where the official plays no part and whers
no official step is necessary to register them.™

“The hon. and learned gentleman’s point is so far sc good, but “pro-
ceedings™ implies a sequence of measurss, a degree of formality and bureau-
cracy and judiciality which could result in excluding from the Bill some singlé
ac( taksn by the parties resulting in divorce by the country in which that act
is being taken, The difficulty is that if one takes a single siep like that, an act
us opposed fo proceedings', or even a proceeding—which was one of the alter-
natives 1 thought of at one time—one. might arrive at a proceeding so informal
as to make it difficult to bring it within the frame-work of this kind of tecogmi-
tion. "

The Bill, and any Bill of this kind, must depend on the possibility of
identifying a particular moment of time jurisdictionally at which the act or pro-
cecding can be identified between the act and the jurisdiction under whose law
the matter would be valid.”

8.20. Intervening at this stage, Mr. Silkip said :

“Would the informality matter so long as the country concerned accept-
ed the validity of the diverce or legal separation resulting from it? Is
not that the key to the intant of the Convention 77

To this, the Solicitor-General replied—

“[ hesitate to go back to analysing the intent of the Convention, but
in terms of finding the key to what is workable and acceptable in this
country the point mast be that if we are providing for 2 quick, auto-

1H. C. Debates, ¥ol. 821, Cols. 167-168 (12th July, 1974).
K[ir Geoffrey Howe.

SH, . Debates, Vol. 821, Cols. 169-170 (12th July, 1974).
My, Silkin K. C. now Attorney General.

YH. C. Debates, Vol. 821, Cals. 169-170.

‘Emphasis added.
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matic machinery for the recognition, which is really what the Clauses do,
it should be possible to identify quickly and automatically the nature
of the act or proceedings which qualified for recognition and be satisfied
that at the time the act or proceeding was taken or was taking place
the necessary jurisdictional link of nationality or whatever it may could
be fulfilled.”

8.21. The Solicitor General elaborated the point in these words—

“If one looks at that in the context of the word ‘act’, for example, rather
than ‘proceedings’ and then at a judicial act, one immediately runs into
possible difficulties in deciding whether the judicial act in question is
the service of the petition or the granting of the decree nisi or of the
decree absolute, One is not then able to identify it with any clarity because
under clause 3 as it stands we have”...... at the date of institution of the
procecdings......"

“If we insert

e at the date of the act or of the institution of the proceed-

ngs......"

we become a little uncertain on that ground.”

The Solicitor-General wound up his comments by saying—

“] suggest to the hon, and learned Member and to the House that the
answer to his problem is to say that when we reach a proceeding or
act as informal as that which he has in tind, the parties would have to
rely on the provisions of Clause 6 which enables a divorce and legal
separation which is valid by virtue of a rule of law arising from the
. domicile of the parties still to be recognised in this country, but it re-
quires it to go through an admittedly vather more complex means of
proof and establishment of recognition. But that is the long stop and the
safety net, which is sufficient to deal with this problem.”
M

The matter rests there, so far as interpretation of the Act of 1971 is
concerned.

822, The above discussion would show that the words “or other procecdings”
are not clear enough to cover extra-jindicial divorces,—at least those divorces

- which do not take place before an authoerity.

V1. RECOMMENDATION

8.23. For these reasons, it is desirable to provide that the proposed Bill should
apply to non-judicial divorces also. This could be achieved by defining *“pro-
‘ceeding” as including any act which might he legally sufficient to effectuate a
~.dissolution of marriage, however informal that act might be, and whether. or
pot any formalities or legal process is required.” Tt may also.be provided that
the word “institution™ shall, where the proceedmgs are not before any authority
but are constituted by any other act, mean the oommncement ‘of that act.

Ambiguity
words  “or
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CHAPTER 9

THE HAGUE CONYENTION

9.1. Wge shall, in this Chapter, summarise the important provisions of the

Hague Convention’.

9.2, The scope of the Convention is dealt with in Arlicle 1. The Convention
shall apply to the recognition, in one conmtracting State, of divorces and legal
separations obtained in another contracting States which follow judicial or other
proceedings officially recognised in that State and which are legally effective
there.

The same Article (Article 1) provides that the Convention does not apply
to findings of fault or to ancillary orders pronounced on the making of a decree
of divorce or legal separation; in particular, it does not apply to orders relating
to pecuniary obligations or to the custody of children.

93. Article 2 provides that divorces and legal separations to which the Con-
vention applies® shall be recognised in all other Confracting States, subject to
the remaining terms of this Convention, if, at the date of the institution of the
proceedings in the State of the divorce or legal separation (referred to as “the
State of origin™}, —

(1) The respondent had his habitual residence there; or

{2) the petitioner had his habitual residence there and one of the follow-
ing further conditions was fulfilled—

{a) such habitual residence had continued for not less than one year
immediately prior to the institution of proceedings;

(b) the spouses last habitually resided there togeiher; or
(3
(4}

both spouses werfe nationals of that State: or

the petitioner was a national of that State and one of the following
further conditions was fulfilled—

(a) the petitioner had his habitual residence there; or

(b} he had habitually resided there for a continuous period of one
year falling, at least in part, within the two years preceding
the institution of the proceedings; or

(5) the petitioner for divorce was a npational of that State and both tha
following further conditions were fulfilled—

(a) the petitioner was present in that State at the date of institution
of the proceedings and

(b) the spouses last habitually resided together in a State whose law,
at the date of institution of the proceedings, did not provide for
divorce.

94. Under article 3, where the State of origin (State of divorce etc.) uses the
concept of domicile'as a test of jurisdiction in matters of divorce or legal sepa-
ration, the expression “habitual residence” in Article 2 shall be deerned o in-
clude domicile as the term is used in that State.

Tar text of the Convention, See (1969) 18 L C. L. Q. 657.
dArticles 1, para. 9.7, supra.
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Nevertheless, this proposition shall not apply to the domicile of depen-
dence of a wife.

9.5, Ariicle 4 makes it clear that where there has been a cross-petition, a
divorce or legal separation following upom the petition or cross-petition shall
be recognised if either falls within the terms of Articles 2 or 3.

96. Under Article 5, where a legal separation complying with the terms of
this Convention has been converted inte a divorce in  the State of origin, the
recognition of the divorce shall not be refused for the reason that the conditions
stated in Articles 2 or 3 were no longer fulfilled at the time of the institution

of the divorce proceedings.

9.7. The first paragraph of article 6 provides that where the respondent has
appeared in the proceedings, the authorities of the State in which recognition
of a divorce or legal separation is sought shall be bound by the findings of
fact on which jurisdiction was assumed.

9.8. Under the second paragraph of article 6, the recopnition of a divorce or
legal separation shall not be refused—

(a) because the internal law of the State in which such recognition
is sought would not allow divorce or, as the case may be, legal
separation upon the same facts, or,

(b) because a law was applied other than that applicable under the
rules of private international law of that State.

9.9. Under the third paragraph of article 6, “without prejudice to such review
as may be necessary for the application of other provisions of this Convention,
the authorities of the State in which recognition of a divorce or legal separation
is sought shall not examine the merits of the deciston.”

9.10. Article 7 states that comfracting States may refuse to recognise a divorce
when, at the time it was obtained, both the parties were nationals of States
which did not provide for divorce and of no other State.

9.11. Under article 8, if in the light of ail the circumstances, adequate steps
were not taken to give notice of the proceedings for a divorce or legal separa-
tion to the respondent, or if he was not afforded a sufficient opportunity to
present his case, the divorce or legal separation may be refused recognition.

9.12. Contracting States may, under article 9, refuse to recognise a divorce or
legal scparation if it is incompatible with a previous decision determining the
mafrimonial status of the spouses and that decision either was rendered in the
State in which recognition is sought, or is recognised, or fulfills the conditions
required for recognition, in that State.

9.13. Under article 10, contracting States may refuse to recognise a divorce or
legal separation if such recognition is manifestly incompatible with their public
policy {“order public™).

$.14. Article 11 provides that a State which is obliged to recognised a divorce
under this Conventivn may not preclude either spouse from remarrying on the
ground that the law of another States does not recognise that divorce.
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9.15. Under article 12, pracesdings for divorce or legal separation in  any
Contracting State may be suspended when proccedings relating to the matri-
monial status of sither party to the marriage are pending in another Confrac-
bng state,

9.16. Articles 13 to 16 deal with certain matters relevant for ascertaining the
legal svstem applicable.

Article 17 saves more favourable rules of recognition.

Articles 18 to 31 deal with certain miscellaneous matters, incloding reser-
vations, accession to the Convention, ipterpretation and so on.

CHaPTER 10}
ENGLISH ACT OF 1971 AS TO RECOGNITION
L. INTRGDUCTORY

10.1. We shall, in this Chapter, summarise the important provisions of ths,
We may make it clear at
the outset that we shall concentrate on the impoctant provisions relevant to
grounds or recognition, and shall not go into various matters of detail. We may
also make it clear that the English Act, besides dealing with the recognition of
overseas decrees, also contains provisions as to the necognition of decress in
the British Isles® but we shall not refer to provisions relating to such decrees,
as they are not of any importance for our purposs.

1I. MAIN PROVISIONS

10.2. As respects recognition in Great Britain of the validity of overseas divor-
ces and legal separatioms, the firsy provision is contzined in szction 2 of the
Act, which provides that sections 3 to 5 of the Act shall have effect, subject to
section 3, in regard to divorces and legal separations which—

(a) have bezn obtained by means of judicial or cther procecdings in any
country outside British Ysles; and

(b) are effective under the law of thai country.

16.3. Under section 3(1). the validity of the overseas divorce or legal separa-
tion shall be recognised if, at the date of the institution of the proceedings in
the conntry in which it was obtained—

“(a) either spousc was habitwally resident in that country; or

{b) either spouse was a nafional of that couniry.”

It may be noticed that this sub-section doss not speak of domicile. That
is dealt with separately’ It may also be pointed out, that the habitual residence
or nationality of either spouse is sufficient to confer competence on the foreign
couri, whose decree is pow the subject-matter of recognition. This represeats

IThe Remgmtmn of Fore]gn Divorces and Legal Separations Act, 1971 (Chapter 53).
*For example, section 1 of the English Act of 1971,
3para. 10:4 znd 10: 10, infra—Section (2}
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the most important departure from the conventional English rule under which,
subject to certain additions or qualifications, the test of domicile of both the
parties is the test for the recognition of foreign decrees.’

10.4. It should be pointed out in this connection, that section 3(2} of the Act
of 1971 provides that in relation fo a country, the law of which uses the
concept of domicile as a ground of (domestic) jurisdiction in matters of divorce
or legal separaiion, sub-section (1}a) of section 3—that is to say, the test that
sjther spouse must be habitually resident in the foreign country’—shall have
effect as if the reference to habitual residence included a reference to “domicile
within the meaning of that law”. Broadly stated, the effect of this provision is
that if the foreign country itself adopts the test of domicile as the test of
- jurisdiction in granting divorces for ils own internal purposes, a decree of
court of that foreign country,—being a foreign country in which either spouse
was domiciled at the date of the institution of the proceedings,—would be re-
cognised in England. It is obvious that in part, this sub-section preserves the
English ‘common law™ rule of recognition on the ground of domicile, but, in
part, it modifies that rule, since it is enough that either spouse is domiciled in
the foreign country. It is mot necessary that both’ must be so domiciled.

16.5. It would be noticed that the provisions in the English Act relating o
grounds for recognition, which have been so far summarised, speak of “the
country” in which the decrce was obtained and of “the law” of the country.
Now, as is well-known, there are countries where, by reason of the federal
structure, the various territories forming part of the country are governed by
different systems of law in matters of divorce or legal separation.

Provision had to be made for such countries, and section 3(3) of the Act
of 1971 provides that “in relation to a country comprising territories in which
different systems of law are in force in maltters of divorce or legal separation,
the foregoing provisions of this section (except those relating to nationality)
shall have effect as if such territory were a separate country.”

10,6. Section 4 or the Act of 1971 confains two provisions, Sub-section (1)
provides that where there have been cross-proceedings, it is sufficient if the
jurisdictional tests mentioned in section 3(1), (a) and (b), are satisfied either
as regards the original proceeding or as regards the cross proceeding, and it is
iinmaterial which of the two led to the decree of divorce or legal separation.

This is not the precise language of the sub-section, but it is its gist is stated
in simple terms.

To take a hypothetical case, if—(i) the wife applies for divorce in a
jurisdiction where she was habitually resident, and (ii) later, the husband, who
is neither a resident of that country nor a national’ of that country nor domiciled
tn that country, brings cross proceedings for divorce, and (iii) the wife ceases
to be habitvally resident in that counntry, the decree in the husband’s favour, if
ultimately passed, will nevertheless be recognised in England, by virtue of sec-
tion 4(1). The fact that the wife was habitually resident at the time of her
petition, serves to validate the decree on the husband's proceeding, even though,
for the husband’s proceeding, the jurisdictional test is not satisfied in this case.

IChapter 7, supra.
“EPara. 10:3, supra.
Para. 10:3, supra.
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Section 4(2) enacts that where a legal separation, the validity of which
is entitled to recognition by virtue of section 3 or section 4{1}, is converted, in
the country in which it was obtained, into a divorce, the validity of the divorce
will be recognised whether or not it (the divorce) would itself be entifled to
recognition by virtne of those provisions.

Stated In simple language, thiz sub-section provides that in such cases
the jurisdictional criteria laid down in section 3 need be satisfied only at the
date of the institution of the proceedings for legal separation in the foreign
country, and it is immaterial that, at the time when the subsequent proceedings
for converting the decree of separation into divorce are instituted, the parties
do not satisfy any of the tests laid down in section 3. This provision is inten-
ded to apply to decrees of those countries under whose legal systems a separa-
tion can be automatically converted into a divorce at the end of a prescribed
period. An example usually given of such a country is Denmark and it may be
useful in relation to Beigium and France also.

L

16.7. The question can arise whether the finding of fact on the basis of which
the foreign court assumed jurisdiction is binding on the court in which the
question of recognition of the decree of divorce or legal separation passed by
the foreign court arises. Such a problem, in fact, arose in tHe United States
in the case of Williams v. North Carolina‘ Iu that case, the question arose
whether a decree of divorce granted by a court in Nevada, was entitled to full
faith and credit in North Carolins. Under the law, as applied by the courts of
North Carclina, the decree would be entitled to recognition if it was based on
domicile in the State of Nevada. But the question that fell to be considered
was whether the finding of the Nevada court, of facts amounting to domicile,
was jtself binding on the North Carclina court. It was held that it was not
conclusive.

Previously, there was some confusion in the U.S.A. on the subjectin
relation to sister state judgments. The confusion had stammed from the famous
case of Haddock v. Haddock? which delimited earlier cases on jurisdiction and
full faith and credit. In the Haddock case, a husband had secured a divorce
at his new domicile in Connecticut, after wrongfully deserting his wife at their
last common domicile. New York, where the wife’s domicile remained. The
United States Supreme Court held, that New York need not give any faith and
credit to the Connecticut decree, though the Supreme Court did not declare that
the decree was void. This created some confusion® The confusion persisted
until 1942 when, in the first Willianr's case* the United States Supreme Court
expressly overruled the Haddock decision and declared that an ex parre divorce
decree granted by a state which was the domicile of the suing plaintif was not
only valid under the due process clanse, but was also entitled to full faith and
credit in sister states.

\Williams v. North Caralina, Mo, 2 (1943) 325 U. 5. 226.
Haddock v. Haddock, (1906) 201 U. 8. 562.
5Baale, “Haddock Revisited” (1926) 39 Harv. L. Rev. 417.

‘illiams v. Nerth Caroling (1942) 317 U. 8. 287. This was a prosecution for -illegnl
cohabitation in Naorth Carolina with a purported second spouse, after Nevada divorce from

a first spouse.
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The second Williams case’ held that collateral enquiry was permissible
to determine whether the plaintiff securing the ex parte decree was actuaily
domiciled in the state granting it. There were, bowever, some dissenting
judgments. This case has not begn followed in Australia in cases relating to
sister state decrees.

108. In England, such problems are dealt with by section 5(1) of the Act of
1971. Section 5(2) of the Act makes it clear that “finding of fact” includes, in
this context, thiz finding about habitual residence or domicile or nationality.

Section 5§ reads—
Proof of facts relevant o recognidion

5. {1) For the purpose of deciding whether an overseas divorce or legal
separation is entitled to recognition by virtue of the forsgoing provisions of
this Act, any finding of fact made {whether expressly or by implication} in the
proceedings by means of which the divorce or legal separation was obtained
and on the basis of which jurisdiction was assumed in those proceedings shall—

(a) if both spouses took part in the proceedings, by conclusive evidence
of the fact found; and

{b) in any other case, be sufficient proof of that fact unless the contrary
is shown. .

(2) In this section “finding of fact” includes a finding that either spouse
was habitually resident or domiciled in, or a national of, the country in which
the divorce or legal separation was obtained; end for the purposes of sub-section
{1{a) of this section, a spouse who has appeared in judicial proceedings shail
be treated as having taken part in them.”

109. It is well-known that the findings of a court often involve mixed gues-
tions of fact and law. The precise finding that a spouse is habitually resident or
domiciled in, or a mational of, the country, could be a mixed finding of fact
and law, inasmuch as the attribution to a person of domicile, nationality, or
habitual residence, may involve not only an inference from the facts, but also
a number of legal conclusions. Section 5(2) of the English Act of 1971 has the
effect of making the whole finding of the foreign court conclusive evidence or
sufficient proof, as the case may be. It avoids any objection being raised that
the precise finding as to domicile was not one of pure fact.

1. EXISTING GROUNDS—DOMICILE

' 18.10. Since the Act of 1971 was not passed on a clean slate but after the
evolution of a number of rules of the common law relating to recognition, and
after the enactment of a few statutory provisions pertinent to the question of
matrimonial jurisdiction, it became necessary for the U. K. Parliament to decide
how far the new Act was to be regarded as exhaustive of the law. The matter
was dealt with in section 6, which, as originally enacted,” was as follows:—

YWifliams v. North Caroling, (1945) 325 U, 8. 226, 1n the same prosecution, North
Carolina found that the plaintif had no MNevada domicile and conviction was sustained.
See Rice v. Rice, (1949) 336 U S5, 614,

$For 1973 amendment, see para 10-13, infra.
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“6. This Act is without prejudice to the recognition of the validity of
divorces and legal separations obtained outside the British Isles—

(a) by virtue of any rule of law relating to divorces or legal separations
obtained in the country of the spouses’ domicile or obtaived e¢lse-
where and recognised as valid in that country;

{b) by virtue of any enactment other than this Act:

but save as aforesaid, ne such divorce or legal separation shall be recognised as
valid in Great Britain except as provided in this Act”

10.11. The effect of clause {a) of the section is to retain those common law
rules or recognition which relates to divorces or legal separations—

(i) obtained in the country of the spouses’ domicile; or

(ii) obtained elsewhére but recognised as valid in the country of the
gpouses’ domicile, ,

The first situation covers the proposition laid down in the case of
Le Mesurier,' under which a divorce or legal separation is recognised by English
Courts if it is granted by a Court of the country where the parties are domiciled.

The second situation dealt with in clause {(a) covers what iz known as
the rule in Armitage v. Attornev-General under which a diverce or legal sepa-
tation will be recognised in England if it is recognised as valid in a country
where the partics are domiciled at the commencement of the proceedings, even
though they were not domiciled in the country whose Court granted the decree.

10.12. Besides preserving these two common law grounds of recognition,  sec-
tion 6 preserves grounds of recognition provided for by any other enactrhent.
It is unnecessary to cnumerate the enactments of the U. K. Parliament on the
subject, but it will be of interest to mention that one of them’—the Indian
Divorces (Validity) Act—dealt with divorces granted by Indian Courts. This
enactment came to be passed, because Courts in India had been exercising juris-
diction in divorce under the Indian Divorce Act, 1869 over Britons regident in
British India, though not domiciled therein. Since, under the rules of private
international law, those decrees were not valid, decrees so passed had to be
validated by an Act of the U. K. Parliament. It may also be stated that in
times of war, special legislation is passed regarding war marriages.*

Having provided for the preservation of some of the common law grounds
and of the statutory grounds, section 6, in the last sentence, takes care to
abolish all other grounds of recognition. In particular, the grounds of recogni-
tion laid down in Travers v. Holley and in Indyka v. Indyka’ are no longer
valid in England, because the last sentence of section 6 specifically provides
that “no such divorce” or legal separation (that is to say), a divorce or legal
separation obtained outside British Tsles “shall be recognised as valid in Great
Britain except as provided in this Act.”

1f ¢ Mesurier v. Le Mesurier, (1893 A. C, 517 {P. C.).
24rmitage v. Attorney-Generaf, (1906} Probate 135.
$[ndian Divorce (Validity) Act, 1921 (Eng.).

iMatrimonial Causes (War Marriages) Act, 1944 (English).
vTpavers v. Holley, (1953) Probate 246.

8fndvka v. Indyka, (1969} 1 A, C. 33(H. L)
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10,13 In 1973, the UK. Parliament' passed legislation dealing with various
aspects relevant to domicile and matrimonial proceedings. For the purposes of
the present discussion. it is enough to mention thet (i) saction 1 of the Act of
1973 empowered the wife o acquire a domicile of her own, thersby amending
the general rule, and (i) in view of this amendment of the general rule as to
domicile, it became necessary to revise seclion 6 of the Act of 1971, relating
to recogpition of foreign divorces. The amendments are consequential, and
negd pot be gone into in this rapid survey.

10.14. Various systems of Jaw impose prohibitions against re-marriage after
divorce. These prohibitions may affect both parties equally, or may affect only
one party. They may last for a limited time, or indefinitely. We are not, at
the moment, concerned with prohibitions of a limited character. But we  are
concerned with the geperal prohibition against re-marriage which arises from
the fact that there is no valid divorce according to the law of the country of
nationality. This question usually arises where the partics are divorced by the
cowt of country X, and now wish to  re-marry in couniry Y, but the law of
the country of mationality—country Z does not recognise divorce at all. They
are 0o longer husband and wife, so far as country X is concerned, but they
still caunot re-marry, and their previous marriege is  regarded as subsisting in
country Z under the law of thelr nationality because, according Lo the rules of
that law, the decree does not dissolve the bond between the two spouses. Such
a situation, in fact, arose in an English case? Usunally, it arises where the law
of the country of nationality does not recognise divorce at all and that law is
pleaded as a bar.

To deal with such a situation, section 7 of the English Act of 1971 (as
amended in 1973), provides—

*7. Where the validity of a divorce obtained in any country is entitled to
recognition by virtue of sections 2 to 5 of this Act or by virtus of
any rule or enactment preserved by section & (5} of this Act, neither
spouse shail be precluded from re-marrving in Great Britain on the
ground that the validity of the divorce would not be recognised in
any other country.”

The section follows the Convention. which has an article
similar.?

substaatizlly

Though the section is a bit abstract in its terms, what is intended thercby
is that the non-recognition of divorce by a third country is no bar to re-marriage.

16.15. In certain circumstances, recognition of a decree of divorce or legal sepa-
fation would not be desirable. The need for making an exception in respect of
“recognition may, for example, arise where, according to the Jaw of the forum
n which the recognition is sought, there was no subsisting marriage between
the parties. It is obvious that if there was no—pre-existing marriage according
to the legal system of the country where recognition of the divoree is sought,
the courts of that country cannot recognise a divorce in respect of such marriage,
because, to recognise the divorce or lepal separation in such cases would amaount
bo+an implicit recognition of the marriage. A rule forbidding recopnition in

Domicile and Matrimonial Proccedings Act, 1973 (Eng.).

R. v. Brentwood Superintendent Repistrar of Merrigges {1968) 3 All E. . 270 comment-
ed upoer by Chesterman in 32 Modem Law Rewview 54,

"Artele 11, para. 9.14, rupra.
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such cases may, in a sense, be treated as stating the obvious. But, it is equally
cbvious that when the law on the subject of recognition is being given statutory
form, a provision should be insertzad to ensure that the courts of the - country
would not recogniss a divorce or legal separation if, under the law of the
country—which will include such rules of private international law as are
applied in that country—there was no marriage in existence.

10.16. While the above situation is a technical one, there may be other reasons
for refusing recognition. An important category is constituted by circumstances
showing that the foreign court grunted the divorce or legal separation in viola-
tion of the rules of natural justice.

10.17. Finally, apart from the two situations referred to above, the couris of a
country should have jurisdiction to refuse rzcognition where the divorce or legal
separalion is inconsistent with its public policy. .

10.18, These three situations' have been deali with in seclion 8 of the English
Act. Tt reads—

“Exceptions from recoguition
8. (1} The validity of—

(a} a decree of divorce or judicial separation granted under the law of
any part of the British Isles; or

{b) a divorce or legal separation obtained outside the British Isles,

shall not be recognised in any part of Great Britain if it was granted or obtain-
ed at a time when, according to the law of that part of Great Britain (including
its rules of private international law and the provisions of this Act), there was
no subsisting marriage between the parties.

(2) Subject to sub-section (1) of this section, recognition by virtue of this
Act or of any rule preserved by section 6 thereof of the validity of a divorce or
legal separation obtained outside the British Isles may be refused if, and only
if— ‘

{a) it was obtained by one spouse—

() without such steps baving been taken for piving notice of the
proceedings to the other spouse as, having regard to the nature
of the proceedings and all the circumstances. should reasonably
have been taken; or

(i) without the other spouse having been given {for any reason
other than lack of notice) such opportunity to take part in the
proceedings, as, having regard to the matters aforesaid, should

reasonably have been given: or

fb) its recognition would manifestly be contrary to public policy.

(3) Nothing in this Act shall be construed as requiring the recogniﬁqn
of any finding of fault made in any proceedings for divorce or separation or of
any maintenance, custody or other ancillary order made in any such proceed-

ings.”

‘Para. lﬁ.liﬁrﬁnd 10.17, supra,
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10.19. Section § of the English Act, thus, states thrze exceptions to recognition,
viz:i— )

(i) Where there was no subsisting marriage to be dissolved, etc.:
(i} infringement of natural justice;

(iii) manifest clash with public policy.
These are stated to be the only grounds for withholding recognition.
10.20. The first exception is self-explanatory,! and has been already dealt with,

10.21. As io the second excaption, it is recognised that circumstances may jus-
tify a foreign court in dispensing with service or in substituting service®. Prima
facie, if the respondent can prove that he has had no notice, then the decree
is not entitled to recognition.

But it will be recognised if—

(i} the foreign court has held that its rules of setvice have been duly
complied with,?

(ii} those rules themselves are not coatrary to natural justice:;* and

(i) the lack of notice is not consequent upon the petitioner’s fraud.s®’

However, recent dicta, confirmed in Hornett v. Hornet?®, suggest that the
respondent may be held to have waived his right to attack the validity of a
decree.,—in this case by “himself petitioning for the recognition of the decree”.—
but presumably also by marrying again.

10.22. In considering the materiality or otherwise of notices, all the circumstan-
¢és have to be considered. In the case of a repudiation. or other unilateral
divorce, notic: is irrelevant, since notice would noi enable the respondent to
contest the divorce.”

18.23. The last exception—the head of “public policy”~is justified by article 10
of the Hague Convention. The word ‘manifestly’ in the English section has
been criticised as adding nothing™ In fact, there was a move to delete the
word ‘manifestly’ at the committee stage of the House of Commons, but it was
negatived. Since ordre public bulks larger in continental law than “public
policy” does in English law, Article 10 of the Convention was, trying to resirict
& too liberal application of order public. The Solicitor General stated” in the
House of Lords: “The expression (manifestly) makes the horse (public policy}
a trifle less unruly ................. The word ‘manifest’ is intended to imply a
degree of inherent sivength in the horse.”

Para. 1015, supra.
*Sec Macalpine v. Macalpine, (1958) Probate 35, 45.

*ee, e.g, Igra v. Igra. (1951) Probate 404; Horneir v. Horneer, (1971) T Al E. R. 98,
Muacalping v. Macelpine, (1958) Probate 35, 45.

*Middleton v. Middleton, (1967) Probate 62,

SHornetr v, Hornert, (1971) 1 AU E, R, 98,

TAs to fraud, see Chapter 17, infra.

Hornett v. Hornett, {19713 1 AILE. R. 98, 102,

SMaher v. Maher, (1951) Probate 342, 344.345,

"See H. L. Vol. 816, Cols. 1552-1555, 1557,

UH. L. Debates, Vol. 816, col. 1553 {Solicitor-General).

7%
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10.24. As to the ciumstances where recognition would be contrary to distine.
tive English public policy, no definitive list can be compued.  Mrcalpine' illus-
trates one application of public policy.

i re Meyer! was a case of duress. An ‘Arvan’ wife of a German few had been
forced to obtain a decree of divorce zgainst her will, She petitioned 1o the court
for a declaration that the divorce was invalid- The court held the decres 1o be
villated by duress,—a coscept which has been developed in relation to marriage®

10.25. Under section 8(2)(b), already referred to!, recognition of the vali-
dity of a divorce or legal sepavation may be refused if “it is manifestly contrary
to public policy.” Two comments are in order with reference to this clause.
In the first place, there is no definition of “public policy™, and the power thereby
couferred is certainly wide. However. the word “manifestly” cautions the Conrt
agaivst interfering unduly. It is also to be noted, that article 10 of the Hague
Convention provides thar “contracting states may refuse 1o racognise a divorce
of legal separation if such recognition is manifestly incompatible with their pub-
lic palicy (order publich ..................... " Such a clause is found in many of the
internatiopal conventions on the subjeci of private law; far example—Conven-
tion on Alimenfary Obligations (1$th April, 1958, article ?), Convention om
Adoption {13th November, 1965, articls 15y and s¢ on. But it should be poing-
ed out that the expression “order public” vefers rather fo the continental com-
cept of ordre public than to the common law concept of public policy. The
width of the continental concepf, mentioned n the convention, is somewhat
narrowed down by article 6 of that Counvention which, inter afia, provides that
the State in which recognition is sought, shall not review the merits of the deci-
siogl, subject to the prowisions of article 10, In the English section (section 8),
on the other hand, only the expression “public policy™ is used.

1026, The other point to be noted with reference to section 8(2)b) of the
English Act is that it is silent on the question of fraud, -except that fraud could
fall wihin “public policy’. We are of the view that it is desirable that it should
be specifically dealt with. It may be mentioned that fraud is specifically men-
tioned in section 13 of the Code of Civil Procedure, 1908. “We may also state
that it figures in the Supreme ourt case.® We shall revert 1o this topic later.”

10.27. Under section 8(2} of the English Act, certain incidental orders are not

recognised.
VI MISCELLANEGUS

1€28. Section 9 and sectiom E0(:) and section 1(2) of the Baglish Act arc not
r-aterial for or: purposes.

Szction 10:3) of that Act definzs “country”™ as nlows—

21 In this Ach “county” dncludes a calomy o ocher dependent terri-
tory of the United Kingdom, but, for the purposes of this Act, a per-
son shall be treated as a national of such a territory onfy if it has a

Muacalpine v. Macalpine, (1958) Probate 35.
IRe Mever, {19T1) 2 W.LR. 40L

iSee Szechrer v, Szechrer, (1970) 3 Al BE. R, 905,
iPara, 10.23, supra.

Pata. 1.}, supra.
SSee Chapter relating to freud, infre, (Chapter 18).
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law of citizenship or nationality separate from that of the United King-
dom and he is a citizen or national of that territory under that law.”

Section 10(4) of the English Act reads—

*{4) The provisions of this Act relaling to overseas divorces and legal
separations and other divorces and legal separations obtajned out-
side the British Isles apply to a divorce or legal separation obtain-
ed before the date of the commencement of those provisions as well
as to one obtained on or after that date and, in the case of a divorce
or legal separation obtained before that date,.—

(a) requirg, or, as the case may be, preclude, the recognition of its
validity in relation to any time :before that date as well as in
relation to any subsequent time; byt -

(bY do not affect any propertj.r rights to which any peison became
entitled before that date 'or apply * where the question of the
validity of the divorce of legal separation Kas been decided by
any competent court in the British Isles before that date.”

This, in short, is a brief survey of the Act.

CHarTER 11

ENGLISH LAW AS TO JURISDICTION AND THE ACT OF 1972

H.1. We shall now deal very briefly with the English law as to jurisdiction in

rtgard to dissolution of marriage. The subject has an interesting history, The
following stages of evolution of the Jaw on the sub]e:t are discernible:

(1) The eta before Le Mesurier ie., befﬂre 1895,

(2) The doctrine of Le Mesurier. : ’

(3) Statutory development after Le-Mes;.;!rier

{(#) The Act of 1973—The Domicile and Matnrnomal Proceedings Act.
1973,

11.2; -English Courts were not given authority to entertain divorce cases until
1887 The ecclesiastical courts had, in general, gnren (mlg.;r separation from bed
‘amd broad Jurisdiction in ecclesiastical courts depended on residence, not on
domicile’, and Parliament, when it granted dworces by.a prwat.c Act, granted
divorces without regard to the petitioner’s domicile’,

When exercising matrimonial jurisdiction undér the Matrimonial Causes
Act, 1857, English Courts did not, in the begifning, definitively adopt the

IMatrimonial Causes Act, 1857 (20 and 21 Vict. c. 85). S
*Wall v. Wall, (1949) 2 All E. R. 927, 928 (Pearce J.).

*’See—-
Graveson, “Judicial lnterpretauon of Dworce Jurisdfetion in the Conflict of Law.”
(1954) 17 Mod. L. Rev, 301; R oo

(b)Y Griswold, “Divarce Jurisdiction zmd Recogmtum of Dwnrce Descrees——A Compara-
tive Study,” (1951} 65 Harf. L. Rev. 193;
(¢) Note, (1945 22 Brit, Y. B. 1ot'] Law 264, -

6—5L D (ND)/76
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domicile rule, That rule came to be adopted later in 1895, in Le Mesurier. Prior
to Le Mesurier, there apparently prevailed the “contractual theory”, limiting
jurisdiction to the courts of the country of marriage®.

resswell, L. I, observed in Forster v. Fraster®:

“I should have been very glad indeed if the Iegislature had said that the
court had no jurisdiction except over persons domicifed in England. When
Lord Cambell was Lord Chancellor, I asked him to bring in a bill to settle
the question and to define my jurisdiction; but he said, ‘T cannot do it.
Whenever that question is raised, it must be decided upon legal principles.
It cannot be defined’.”

11.3. After some vacilation, however, the docirine of domicile was firmly esta-
blished. In 1895, the Judicial Commiitee of the Privy Council, in Le Mesurier
v. Le Mesurier, on appeal from Ceylon reviewed the Fnglish and Scottish cases,
and came to the conclusion that according to international law, the domicile for
the time being of the married pair afforded the only true test of jurisdiction to
dissolve their marriape.

Ever since Le Mesurier v. Le  Mesulier', English  Courts have construed
the general words in a statute conferring jurisdiction to dissolve valid marriages,
as limited to marriages the parties to which are domiciled in England®*-%.

114, Neither the Matrimonial Causes Act, 1857, nor the Supreme Court of
Judicature Act, 1873, contained any express provision limiting the jurisdiction of
the court to decree dissolution of marriape by reference fo the domicile of the
spouses to the snit.  That is the reason why, initially, there was some uncertainty
and even judicial uneasiness as to the position in this regard. This is Hlustrated
by Nibayet v. Niboyet® in which the Court of Appeal applied, but analogy to the
new jurisdiction to grant dissolution, the rule applicable to the former jurisdiction
exercised by the ecclesiastical courts in cases of nullity—the rule based on resi-
dence. This is an application of the general rule of construction of statutes that,
in the absence of clear words to the contrary, they should be construed so as
not to conflict with public international Jaw, or with comity in the sense of
generally recognised rules of private international law.

11.5. The test of domicile as a basis for jurisdiction was thus adopted in 1895,
in Le Mesurier, and it has been stated” that this was done mainly in reliance
on Aclican law. It has been pointed out® that in Le Mesurier v. Le Mesurier'
the Privy Council in holding that jurisdiction to dissolve a marriage was Con-

e Mesurier v. Le Meswrier, (1895 A, C. 517 (P. C).

Dicay, Conflict of Laws (7th ed, 1938), page 220.

SFarsier v. Forster, (1862) 3 Sw. & Tr. 144, 155

sLe Mesurier v, Le Mesurier, (1895 A, C. 517 (P. C}. 7

Sf.e Muesurier v. Le Mesurier. (1895-99) All E. R, 836; (1895} A. C. 517
84.C. for Alberta v. Cock, (1926) All E. R. 515; (1926), A. C. da4

. TH. w, H., (1928} Probate 206.

sHerd v. Herd, {1936) 2 All E. R. 1516; (1936) Probate 205.

INibover v, Niboyef, (1379) 4 P. D, 1.

WEhrenzweigh, Conflict of Laws, (1962), page 135.
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fined to the courts of domicile, clied on Shew v. Gould, which, in turn, re-
lied on Story’s Commentaries. The test of domicile as the exclusive basis for
jurisdiction to ‘dissolve a marriage was firtnly established under the doctrine of
Le Mesurier. For this purpose, the wife’s domicile s the same as that of the
husband. She could not, in general, have a separate domicile.

11.6. The rule relating to the wife’s domicile—i.2., that she could have no
separate domicile—caused hardship. The Matrimonial Causes Act, 1937 (Sir
Alan Herbert’s Act), removed some element of hardship in the case of English
wives who were-{a) deserted by their husbands who thereypon acquired =z
foreign domicile, or (b) deprived of their remedies in divorce in England by
their husbands being deported; in either case instead of having to proceed in
the court of the husband’s new domicile, the wife could, under the Act of 1937,
resort to the English Court, if the husband was domiciled in England.

A change was® made in the basis of jurisdiction in divorce at the instance
of deserted wives whe had grounds for dissolution of marriage but whose
husbands were domicile abroad’. Such wives could, under the Act of 1949,
sue' for divorce in England if they were resident in England and had been
ordinarily resident in England®, for a period of three years immediately preced-
ing the commencement of the proceedings. .

This provision was re-enacied in section 18 of the Matrimonial Causes Act,
1950, section 40 of the Act of 1965 and in subsequent re-enactments thercof.

There was imported into this section “a somewhat unusual statutory provison™,

namely, that in the exercise of this special form of jurisdiction, “the issues shall
be determined in accordance with the law which would be applicable at the
time of the desertion or deportation’.

This provision of the Act of 1937 was, in substance. re-enacted in later
revisions of the law.

11.7. The anomalous position of a wife was rendered more acute owing to
the marriage of so many English-women to members of the Commonwealth
and Allied forces stationed in England, during the second world war.-men who
never were domicled in England®. Ths led to the passage, in 1944, of the
Matrimonial Causes (War Marriages) Act, which gave another concession. It
rendered it possible, subject to certain safeguards, for the English wives of such
men to have recourse to the Divorce Court in England,. notwithstanding that
their husbands were domiciled abroad. It should, however. be noted that this
concession applies only to marriages between September, 1939 and June, 1950,

Whaw v. Gould, (1868), L. R. 3 H. L. 55, &S.

2Para. 11:5, supra.

IMr. Commissioner Latey, Q, C. “Divorce and Mullity” (1955) 40 Transactions of the
Grotius Society 111, 112, 113,

Section 1{1} (a}, Law Reform {Miscellaneous Provisions) Act, 1949,

'A3 to the expression “ordinarily resident”, see Hopkins v. Hopkiﬂs. (1951} Probate 115;
{1951} 2 ANl E. R, 1035.

Mr. Commissinnar Latey, Q. C. “Divorce and Null.lty" (1955} 40 Transacnons of the
Crotjus Society 111, 113.
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Eg%ﬁzumsgfare J1.8. & 11.9. The above position continued, in substance, until 1973. The
pasition before 1973 can be conveniently described in the words of a widely

up.
used work' on the subject—

“Enplish courts have jurisdiction to entertain proceedings for the dlS-
solution of a marriage and the pronouncement of a decree of divorce in
the following circumstances, the first of which applies to a petition pre-
sented by either husband or wife and the others to a petition oaly By 2

wile: -

d'

I. It both partics to the marriage are domiciled in England at the tmn
of the commencement of the proceeding [Leon (1967)] -

2. 1f a wife has been deserted by her husband, or a husband has béen
deported from the United Kingdomi, and he was immediately ‘befite
his desertion or deportation domiciled in England [Act of 1965, 8.
49(1}].

3. 1fa wife is and has been ordinarily resident’ in England for a
petiod of thres vears immediately preceding the commencentent b
preceedings, and fer husbard is not domiciled in ary othzr fart of
t1e United Kingdom o in the Chamnel Islands or the Isle af Mét

“The las: iwo evamts conferrng jutisdiction are excepliors o the ganeral
proaciple that diveree jurisdicdon is basad on domicife and wess intro-
duced tc cievigte the hardship of wifes who atherwise in thes: cir-
currsterces would havz be:n compelled to  institute pr:-ceé-djnﬂs for
divorce abroad due tc the Tule that & wife's domicile is always the é&’ﬁtc_
as her husband’s. I

“Neither the nationality of ecither of the parties nor the place where a
marriage was celebrated is of any relevance to jurisdiction.”

1Le. In 1973, the Domizile and Matrimonial Proceedings Acrt was passed
in Fnpiand, and the Act made substantial modifications in the above position.
We need not recite all its provisions. For our purposes, it is enough 1t state
that it made two important amendments relevant to jurisdiction—(i) The wife
can now acquire separate. Somicile; {iiy English courts can exercise diverss
jurisdiciion on the ground -of “habitual residence” also, besides the gen

ground of domicile. A

Act of 1973,

Secion 5(2) of the Act of- 1473 is important, and reads— ' ,

“Section 5(2)—The court shall have jurisdiction to enteriain proce i
for divorce br judicial separation if (end only if) either of fhe partigs
to the marriages- . _
(a) i domiciled ix England and Wales on the date when e prb<

ceedings are begunr: of
(b) was habitually residen! in England and Wales throughout the
period of ore year ending with thet date” : Lo

e
1Tudge Grant, Family Law (1970), page 110, B
*feon v. Leon, (1967) Probate 275 (Wile need mot have residence). e
e dimarily residént it England if she has hec real home there. three
vear;ﬁp;lgdling:t lrl;-:nc%ntinuuuu, but, for example, holidays abroad do not inlerzupt it

[Srransky V. Srransky (1954)] -
The Domicile and Matrimonial Procecdings Act, 1973,
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1110, Other jurisdictional grounds for divorce are abolished by the Act—that ?igcdsrouﬂds abo-

bemg the effect of the words “only if” in section 5(2), guoted above. e

A wife will no longer be able to petition for divorce oa the basis,~{1)
that she had been deserted or her husband deported and he was domiciled in
England and Wales immediately prior to such acts', or (ii) on the ground that she
is; and she has been for three years, ordinarily resident in England and Wales
and. her husband is not domiciled in any other part of the British Isles®.

CHAPTER 12
Reciprocity
1. INTRODUCTORY

121, If legistation as to recognition is needed, the most important question Introductory.
is, what should be its basis. In this Chapter, we propose to consider the ques-

tion' whether, in relation to the grounds of recogrition®, it is necessary that the

recognition of a divorce or separation on a particular basis should be pro-

vided for only where the foreign country -concemed - itself recognises Indian

decrees of divorce or separation granted on that basis.

II. RECIPROCITY—FIRST MEANING

- . ) I L Two senses of the
122, This -naturally brings to the forefront.the aspect of “reciprocity”™. Now, expression of ‘re-

weé would like to make it clear that the expression ‘raciprocity’ could be used ciprocity’.
itt two senses, In the first sense, it means that the same criteria of recognition
shéald, as far as possible, be adopted, by our law in relation to the recogni-
tion' of foreign decrees in matrimonial causes, as are laid down by law in
rESpﬂc& of the exercise of atrimonial jurisdictior by our own courts. This
dépaet s better described as the theory of “‘equivalence™. Reciprocity, in this
sense, is not concerned with the test adopted by foreign. courts in recogmising
our decrees, but with the test adopted by Indian courts in exercising their own
]unsdlcuou This aspect, that is, the aspect of equlvalencs as explained above,
is cerlainly relevant to the subject of recognition as a ‘whole’. Our own view
ot the subject is that reciprocity in this semse can be legitimately taken into

consideration.

123; This approach was adopted in, and is illustrated by, the English case Dean  Griswold’s
of Travers v. Holley’. Even before that decl.smn. the approach had its sup- YI*W-
porters—e.g. Dean Griswold.’*

_'Para. 11:4, supra.
~ 3Para. 11:6, supro.
.,._.’_Cha_,pters 10-11, supra.

#Cf. Von Mehren and Trautman (1968), “Recognition of Ft:;feign Divorces” in 81 Harv,
Law Review, 1600,

iSee para, 6:4, supra.

t5ee also Chapter 1, supra.

"Travers v. Holley, (1953) 2 AlL E. R. 794,

*Griswold, “Recognition of Foreign Diverces” (1952) 5 Hatv. Law Rev. 193, 227,
fFor his Jater comment, sce Griswold in (1954} 67 Harv. Law Review.
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For example, if the decree of the foreign Court was one dissolving the
marriage betwecen parties domiciled in the foreign country, Indian courts
should recognise the dissolution as effected by the decree, irrespective of the
question whether or not, the foreign court would itself recognise a decree of
divorce granted in India on the basis of domicile.

12.4. This aspect could be better described by using the term “equivalence”,
as already stated'. Ordinarily, it is undesirable that recognition should be
denied where the forum in which recognition is sought, itself employs a juris-
dictional basis eguivalenf to that employed by the rendering court. The word
*equivalence™ is convenient in this context to connote this aspect.

12.5. In this sense, the principles on which our courts exercise jurisdiction,
and the principles on which our courts recognise jurisdiction exercised by a
foreign court, should, in justice, tally with each other, wherever practicable,—
although it is not necessarily implied that at a particular moment of time
the two should be identical in all respects with each other. Ome need mot
over-simplify the problem by assuming that the two policies—the policy under-
lying the standards for assuming jurisding and the policy underlying the
standards for recognition—are identical. The policies that underlie the choice
of standards for assuming jurisdiction, however, do furnish a useful starting
point for recognition also.

126. One writer bas pointed out® that many British states now claim jurisdic-
tion and purport to exercise it on substantially wider grounds than the territorias
list concepts embodied in the international jurisdictional rules which aré basis
of the enforcement and recognition of foreign judgments at common law. It
was, thus, not unnatural that some attempts were made to enforce and recognise
foreign judgments rendered by courts which though not internationally competent,
had, purported to exercise a jurisdiction basis which corresponded to a ground.
which the forum claimed. Such an extension was made in the area of recoguition

of foreign divorce decrees’.

[II. RECIPROCITY—SECOND MEANING

137, We shall now come to reciprocity in the second sense.! We are not in
favour of adopting that as a basis, but we may state that theoretically recipro-
city in the second sense means that the ground of recognition by our courts
and the grounds of recognition by foreign courts, should be identical, or, in
other words, our law should not compel our courts fo recognise a foreign decree
granted on a particular jurisdictional basis, if that particular basis is not
adopted by the foreign law as a fest of recognition in relation to the decrees of

our courts.
Though reciprocity, in this semse, is familiar in many field of law', we

are of the view that it should not be insisted upon in the context of decrees
of divorce or legal separation. It should not be overlooked that private

TPara. 12:2, supra.
pryles “Recognition of Foreign Fodgment™ in (1572} 12 L 3. L. L. 30, 31, 36.

(a} Travers v. Holley, (1953) Probate 346;
(b} Re Mropcines Lti., (1960) 1, W. L. R, 1973.
‘E.g, section 44A, Codt_-._ of Cijvil Procedure, 1908,
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citizens are helpless individuals, and to make the recognition of matters affect-
ing their sfaties dependent on the course adopted by the authorities of a foreign
country would lead to imjustice.

The very object of the law relating to recognition, in the present con-
text, is to “preclude the scandal which arises when a man and women are held
to be husband and wile in one country and strangers in another.”™ There could
be other objections to pursuing this object too zealously, and there could be
need for imposing various safepuards and conditions, but reciprocity is not one
of them. ‘We think that on principle there is no rational justification for
ipsisting con reciprocity in the second semse. However, we shall briefly discuss
the views prevailing on the subject.

138, |k would be convenient to begin with the position in the U.5.A., since
the doctrine seems to have found some favour there. In the U.S.A. the doctrine
that recognition will be denied unless the rendering jurisdiction would re-
cognise an analogous judgment by the requested forum, was anmounced by the
Sopreme Court of the U.S.A. in Hiltor: v. Guynof®, which based its decision “wpon
the broed ground that international law is founded upon mutuality and reci
procity.” Four justices, however. dissented, stating that res judicate doctrine
should apply “on the same general ground of public policy that there should
be an end of litigation”, and that “it is for the government, and not for iis
courts, to adopt the principle of retorsion, if deemed under any circumstances
desirable or necessary.”

In that case, the lower court had .enforced a French money judgment
passed in France against a U.S. citizen. The majority opinion held that:

“The: comity of our maticns does not require us to give conclusive effect
to the judgments of the courts of France;” and this was “in view of
want of reciprocity on the part of France, as to the effect to be given
to the judgment, of this and other foreign countries.”

The same rule seems (o be adopted in German law for most classes of
cases®.

129. In both counmtries {US A. end Germany), however, there is consider-
ahle disagreement in academic circles about the extent of the rule®.

Scholars in the U.S.A. in general oppose such a requirement, because—
(@) it arbitrarily pemalizes private individuals for positions taken by foreign
governments, and because (i} such a rule has Tittle, if any, constructive effect,
but tends, instead, to a general breakdown of recognition practice®.

W¥ilson v. Wilson Law Reports 2 Probate 435, 442,

Hion v. Guysot, {1895 159 U. 8. 113, 218, 259, 2M;

see Von Mebhren and Tramiman “Recognition of Fcreign Divorse’”’ (1968 Harv. Law
Rev. 1600, 1660, 1661,

e .
. *The Status in Thiz Country of Tudgments Renderad Abroad”, (1950 50
Cclu(lanL.R]TsE.ev. 783, 792 [rule appliss only when the Américan party was the cefendant

abroad, acd losth , .
{b) Wadelmanp, “Non-Recognition of American Money Judgments Abroad and What

To Do About It”, (1957) 42 Iowa L. Rev, 236, 249-55.
B(n) See, e.g, Fhrenzweig, Conflict of Laws (1952} pags 4, 166,
{b) Nadelmann, “Reprisals Against American Judgments” (1932} 63 Harv, L. Bev. 1124,

118591,
{¢) Goodrich, Conflict of Laws, page 3o,
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12.10. Tn any case, the doctrine has not been followed in several AmeTican
jurisdictions notably, New York!, Georgia®® and California® Moreover, ‘# is '
important to point out that even where it is followed, it is not applied to
judgments in ren.

12.1L. It may also be stated that no reciprocily requirement is imposed in
relation (o the recognition of foreign divorces by— .

{a) England®, or

(b) France®.

Even before the law was placed on a statutory footing by the Enghsh
Act of 1971, the House of Lords, in the case of Indvka, stated that “considera-
tions of policy” rather than the principle of “reciprocity” were relevant in this

regard. .

12.12. Having considered all aspects of the matter, we have come to the con-
clusion that reciprocity in the second sense® should not be insisted upon  in
the present context, We are, accordingly, making our recommendations with-
out any restriction or gualification in this regard, and our recommendations
should apply whether the foreign country does or does not recognise our dectees
on jurisdictional bases similar to those proposed in the law recommended by

us.
CHAaPTER 13
RECOMMENDATIONS 'AS TO EXISTING GROUNDS FOR
: RECOGNITION
13.1. We shall now deal with certain topics which concern some of the exist-
ing grounds of recognjtion or other miseellaneous matters, namely,— ..,
(a) divorce or legal separation granted in the country of domicile;
(b} divorce or legal ‘separation recognised as valid in the country of
domicile; : : o
(¢} non-recognition of diverce by third country not 7o be a bar to divorce.

13.2.  Divorce granted in the ;@um}-j of domicilé is recognised in India, stoce
we follow the common law rulqs.' "The question whether this rule should be

I(ay Johnston v. Compaigne Generale Transariantigue, (1926) 242 N. Y. page 33, 152
M. §. 121 cited by Von Mehren and Trautman, “Recognition etc™ (1968) &1 Harv, Law
Rev. 1600, 1660, 1661; ' . y

{b] Cowans v. Ticondeioge Pulp & Paper Co., (1927) 219 App. Div, 120, 219 N, Y.
Supp. 284, Aff'd 246 N, Y. 603, 159 N, E. 669. ,
%(n) Truscon Steel Co, Lid, V. Bieglar, (1948) N. E., 2d., 623;
(b) Goulborn v. Joseph, (1943) 195 Ga. 723, 25 5. E. 2d..576.

3gee Pryles, “Recognition of foreign judgmerits etc™ (197) 12 I 1. L L. 30, ES NI

‘Ehrenzweig, Conflict. of laws (1962), page 165, para. 46, and page 163, footmots 23. - ’
Bnglish Act of 197L : i
$Nadelmann “Recognition .of Fore

Comp. L. 248, 251 :
Undyka v. Indyka, (1967) Ali EZR. at page 689.
*Para. 12:2, supra.

ign Money Judgments in France”, {1956) 3 Am, 1.
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codified, is a question of detail. But the principle is as stated above. it may
also be stated that Indian Courts have themselves been exercising their juris-
diction in matrimonial causes on the principle of domicile. Moreover, some
of ‘our statutory provisions are also based on the assumption that the country
of ‘domicile has this jurisdiction. Accordingly, it is ‘proper that we need not
disturb the present position.

13.3. Where the divorce or legal separation, though not granied in the country
of -domicile, is recognised as valid in the country of domicile, it stands to
reason that it should be recognised in India. Such a provision is contained in
the English Act of 1971, and the matter should be expressly provided for.

13.4. Besides this, it is also npecessary to save the provisions of any other
enactment, which provides for recognition®. There is, so far as could be ascer-
tained, only one Indian enactment’ directly relating to the recognition of decrees
of divorce. But the provision as regards recogmition by virtue of any other
enactment will have to be general.

138, Lastly, it appears to be advisable to provide that the non-recognition
ot u divorce by a third country shall not be a bar to the recogpition of the
divorce in India. Such a provision is contained in the English Act’. The main
utility of such a provision lies in this, that it makes the provisions of the pro-
ppsed Act operative irrespective of the attitudes of other countries—patticular-
ly, countrics which adopt other tests for recognising divorces.

. CHAPTER 14
o RECOMMENDATIONS AS TO NEW GROUNDS OF RECOGNITION
1. INTRODUCTORY

141, Having dealt with the existing law, we shall now proceed to consider
what changes should be made in it. The first major topic, which we propose
16 discuss in this Chapter, will be concerned with the addition of new grounds
of secognition. Retention of the existing grounds has been already dealt with®.

lﬂ'.,j, The question may naturally be raised, at the outset, why any additional
grounds of recognition should be inserted. and whether the existing grounds of
recognition, which are mostly based on the central comcept of domicile, are not
sﬁ!ﬁéicnt for practical purposes. In order to deql with this question, it is
nécessary to refer to certain drawbacks resulting from the comcept of domicile,
atid' also to take note of certain other aspects relevant to the matter.

il. DOMICILE—DEFECTS

143 Now, so far as the concept of domicile is concerned, though, by and
large. its outlines in theory are clear, jts practical application leads to certain
difficulties, the most important of which is the difficulty of determining tl;at
pii'._f't"of the concept which represents the mental element. Broadly speaking,
doniicile, as understood according to the traditional concepts of the common

1Section 6(a), English Act of 1971,

3Cf. section 6(b), English Act of 1971.
*Enactment relating to Wwar marriages.
f, section 7, English Act of 1971,
Chapter 13, supra.
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law world, comprises two ¢lements, which can be conveniently described as the
physical element and the mental element. Casc-law on the subject is legion;
but, for the purposes of the present analysis, it is sufficient to refer to the
observations of Lord Wensleydale': “There are several definitions of domicile
which appear 1o me pretty nearly to approach correctness. Ome very good
definition is this: habitation in a place with the intention of remaining there
for ever, unless some circumstances should occur to alter this intention.”

The combination of fact and intention, which is required to- constitute
domicile. is also indicated Tucidly in the observations of Russell, I.°—

“The domicile Aows from the combination of fact and intentiom, the

fact of residence and the intemiion of remaining for an uwnlimited time.

The intention required is not an intention specifically directed to a c]:ax:gg
of domicile. but an intention of residing in a country for an  urlimi

time".

144. The physical element in domicile may not present problems of magni-
tude. The mental element does. It may be easy to determine whether a persott
is or is not residing in a particular place at the time when the proceedings for
divorce were instituted. But it is not so easy to determine what his intentions
were at that particular moment. A person may not always have a very definite
intention as to what country he proposes to make his permanent home. The
inference drawn by the court may do injustice to the person who may not have

such intention.

The mere fact of a man residing in a place different from that in which
he has been previously domiciled (domicile of origin), even though his residence
there may be long and continuous, does not, of necessity, show that he has
elected that place as his permanent and abiding home. Therefore, though the
concept of domicile as a test of recognition of a foreign decree is simple in
formulation, it is difficult in its application.

145. Another difficulty created by the concept of domicile is the fact that it
is a very rigid one. In Arnold . Arnold, it was observed—

“The general rule of jurisdiction in divorce in England is that Eaglish
domicile only is the test and that has to be the domicile of the husband.
Pausing there, English conception of domicile is the most rigid in the
world. Jt must be residence with the jntention of permanent settlement

jn that place.”

It does not. for exampie, tally with the American concept of domicile,
which, in this context is, to some exient, more liberal. The American concept of
domicile is, in practice, if not in theory, different from _thc_qu}ish ons., The
English concept emphasises the subjective glement. While judicial pronounce-

menis and other current forraulations of the requisite intent in .the US.A do nﬂt
Jook very differznt irom those employved m English law, yet, 1 ?ctual p:wuo?,
American courts, in generak, have not taken the subjective test as Titerally as their

British countzrparts.

Remote possibilities, or even rather strong probabilitizs, of a future return
to tie couniry of the previous domicile, or other removal from the achuzl place
of abode would, by the yardstick applied by English courts, probably prevent

cer 7 House of Lords Cases 124, 164.

"W hicker . Hume {1858)
tRe Anneslzy, Davidson ¥. Annesley, (1926) Ch. 692

4 rnold v. Arnold, (1957) 1 All E. R. 570, 572.
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the acquisition of a domicile of choice. But these have usually been disregard-
ed by American courts. This has been done even where the acquisition of a
new domicile involved abandonment of a domicile of origin.

Again, in the US.A., a change of domicile is said to depend not so
much upon the intention to remain indefinitely in the new place, as upon a
lack of any present infention to establish a home elsewhere.

TUnder the Restatement prepared by the American Law Institute, for
example, it 1s enough if the person intends to make a place as home “for the
time at least™

14.6. Another drawback of the English concept is that apart from statutory
modification, the domicile of the wife follows that of the husband in general,
so long as the marriage is subsisting. It is not only settled that a wife on her
marriage acquire by eperation of law the domicile of her husband, which she
retains so long as the marriage subsists®® but it is also well-settled that she retains
this domicile even if she is deserted by her husband®, and even though she may
have obtained a decree of judicial separation®.

This aspect of the concept of domicile naturally causes injustice when
the husband deserts the wie, with the result that while the de facto residence
of the wife is different from that of the husband, the pre-existing domicile,
which arose by reason of the marriage, confers jurisdiction on, and only on,
the couris of the foreign country where, before the desertion, the husband was
domiciled. Until the marriage comes to an end, this position survives where
the common law applies.

14.7. To sum up what has been stated above, the concept of domicile suffers
from the following principal drawbacks, namely,—

(i) difficulties of application”;
(i) rigidity of content’; and

(iif} injustice to the wife* in certain circumstances.

However, we may note that many countries adopt the test of domicile
as a basis for exercising jurisdiction in divorce.

14.8. In relation to those countries, it will obviously be desirable to recognise
the decrees of divorce or legal separation passed in these countries on that
basis. Such a provision is contained® in the English Act of 1971 also, and its

1Restatement (Conflict of Laws), section 15{2)(b), section 18,

24lbarta v. Cook, (1926) A, C. 444 (P, C.).

EThig is the common law rule.

\Yelberton v. Yelberton, (1859) 1 Sw. and Tr. 574,

$See discussion in Garthwaite v. Gurthwaite, (1964) 2 All E. R. 233, 236 (Court of Ap-
peal) {Wilmer, L. L)

SParn. 14:4, supra,

"Para. 14:5, supra:

fPara. 14:6, supro.

Section 3(2), English Act of 1971
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utility, even after insertion of the proposed new tests of recognition, lies in this,
that Indian courts, while considering the question of recognition, will not be
called upon to examine and investigate questions of fact relating to habijtual
residence or nationality—the proposed new tests. ' B

We therefore recommend that the present position in this regard should
be preserved. .

14.8A. The legislative device to be adopted in this connection should, how-
ever, be slightly different from that adopted in the English Act. The English
Act includes domicile under habitual residence, in section 3{2). We would pre-
fer to mention it separately, and thus adopt a more direct way of dealing with

the matter.
1II. HABITUAL RESIDENCE

14.9. In view of the drawbacks of domicile to which we have referred, it is
desirable to consider the addition of other tests, The first ground of recogni-
tion to be newly added, to which we address ourselves, is that of habitial
residence. Though the concept of residence is not known to the' common 'ldw
in this field, it is not unfamiliar to Indian legislation. Before certain judiclal
decisions' (commencing with the year 1921) changed the position, resident¥
was treated as a basis for the exercise of jurisdiction under the Indian Divorce
Act, 1869, section 2. It i$ belleved that the comcept of “habitual residence™
sirips the concept of “domicile™ of technicalities and concentrates on the dura-
tion of the residence. In particular, it eliminates inquiries as to the mental

element,

14.10. Since the question whether residence is habitual will be a guestién
depending on the facts of each case, a definition of “habitual residence” would
not be necessary. The expression “habitual residence” does not, of courss,
necessarily mean the last conjugal residence i the country concerned, though,
in many cases, the two might coincide. b
14.11. A more difficult question,—though a question of detail,—arises where
the habitual residence of the respondent and the habitual residence of the
petitioner differ. What should be the test adopted in this regard ? Habitual
residence of the respondent creates no problems, because, if the country is one
where the responden: was habitually residing, in most cases recognition of a
decree of a court of that country wauld not cause any injustice to the res-
pondent. However, the situation where only the peritioner was habitually resi-
dent in the foreign country, is'a difficult one. It iz sometimes believed that
such a test of jurisdiction—a test connected with the petitioner’s residence—
might favour what is known as “__forum-shopping”, that is to say, the peti-
tioner going from one plact to another and taking up residence in a country
mainly in order to select a2 forum favourable to him.

14.12. It appears that at the Hague Conference on private international law.
reluctance to admit habitual residence of the petitioner
But the delepates of the Scandinavian countries—
ted upon the inclusion of a forum based
on the habitual residence of the petitioner. The conference ultimately a:dmitted
this as a ground of jurisdiction, though with certain safeguards,—briefly, a!t
least one year’s residence of the pefitioner, the fact that the spouses last habj-
tually resided together in the country, and the fact that the petitioner who

also a national of that State.

also, there was some
as a ground of jurisdiction.
Denmark, Finland and Norway—insis

1See Keyes v. Keyes, supra.
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The precise provision in the Convention' is elaborate. Article 2 is as

follows:
“Article 2

Such divorces and legal separations shall be recognised in all other
Contracting States, subject io the remaining terms of this Convention, if, at the
date of the institution of the proceedings in the . State of the divorce or legal
separation (hereinafter called ‘the State of origin’)— '

(1} the respondent had his habitual residence there: or
{2) the petitioner had his habitual residence there and one of the fol-
lowing Turther conditions was fulfilled : ’

{a) such habitual residence had continued for not less than one year
immediately prior to the institution of proceedings;
(b} the spouses last habitually resided there together; or

(3) both spouses were nationals of that State; or

{(4) the petitioner was a natiopal of that State and one of the following
further conditions was fulfilled:

(a) the petitioner had his habitual regidence there; or

(b he had habitually resided there fof a continuous pc.riod of one
vear falling, at least in part, within the two years preceding the
institution of the proceedings; or

(5 the petitioner for divorce was a nationa! of that State and both the
following further conditions were fuifilled :

(a) the petitioner was present in that State at the date of institu-
tion of the proceedings; and

(b)Y the spouses last habitually resided together in a State whose
law, at the date of institution of tl:ié proceedings, did not provide
for divorce.” '

We shall discuss the gquestion of either spduse_ later. -

V. NATIONALITY
1;:13. We shall now discuss the fest of matidnality. In general, and individual

has the nationality of State which confers it upon him, provided there exists
a genuine link between the State and the individual®. ' -

The requirement of a genuine link is the flogical result of the decision
of the International Court of Justice in the' Nottebchns case’. The question of
existennce of a genuing link may present problemd when the particular country

attemplts to co

may determine that an. individyal in its national. For the present purpose it
is not necessary to go into these details of matipfality. < But it is pertinent to

1Article 2 of the Hague International Convention. -

tAmerican Law Tostitute, Restatement of Foreign relations Law, Second (1905), page 74,
para. 26.

BN attehohm case,

: (.
1 C. J. Report 4; 49 American Journgl of Iniernational Law, 396.

afer nationality upon & persod not resident within its borders,
without that person’s comsent. It may alto hapilen that more than one State
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point out that pationality is a concept which is normally evolved in order to
determine whether a person owes permanent allegiance to  the couniry  cons
cerued’. o

- . o
14.14. Examining the desirability of the test cf natiomality in relation fo
recognition of divorces, we would state that on this subject, two views are
possible, Many civil law couniries treat this as a basic ground for the exercise
of jurisdiction in matrimonial causes; and not to recognise this test amoumits
10 non-recogoition of their decrees in almost svery case. At the same fime,
bowever, it is to be poinied out that nationality, in itself, does not indicate a
sutficienily closz comnection significamt for the present purpose between a person
and a counlry,

14.15. Injustice might, therefore, result where a perscn has abandoned the
country of nationality long before institution of the proceedings in which the
decree was obtained. Recognising these aspects, the Hague convention® requires
certain other safeguards to be complied with, where recognition on the ground
of nationality is dealt with.

14.16. MNationality has a political aspect, and may involve varicus methods,
such as place of birth, formal allegiance fo a soversign, race or ancestry and
many other facts which are not necessarily related to domicile. As Leflar has
pointzd cut’. “It is entirely possible for a citizen of one country to be domiciled

in another,”

14.17. The difference between nationality and domicile is of interest. In
Roman times, the two ideas, (nationality and domicile), were mnot clearly
separated. The relationship of a person to the laws of a community could be
regarded—
(i) from the point of view of his domestic home being located within
the community, or
(ii) from the point of view of political ties binding him in common with
other members of the community.

14.18. The Romans did not regard domicile as unitary, in the sense that =
persen could be domiciled in only one jurisdiction at a given time. The idea
was introduced later!, An important factor causing certain countries to derive
persona! law from nationalily, while causing other countries to derive it Erom
domicile, has been the development of federalism®.

1419, The test of nationality may now be considered in the Indian context.
It can be stated that the majority of the cases coming up before Indian courts
indirectly, will of Indians who, before their return
to India, were residing in foreign countries, such as the United Kingdom. some
of the Far Fastern countries, the United States and Canada. As to such cases,
the test of nationality, even if inserted as a ground for recognition of the foreign
divorce, will be merely academic. The nationality of the parties, in the vast

of, The U 8. A, Immigration and Nationality Act, 1952, section 1101(a)(22), (1958);
§ United States Code, section 11010a)22).

Article 2, para. 14: 12, supra.

9 pffar, American Conflict Laws {195%), page 3|, paragraph 16.

See Story, Conflict of Laws (8th ed., 1883), Ch. 3.
%Cf, Cook. The Logical and Legal Bases of the Conflict of Laws (19420, Ch. 8.

for recognition, directly or
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majority of such cases, would be Indian, and the test of nationality would not
add anything to the coropetence of the foreign courts.

However, in a small number of cases, where the parties are not Indian
nationals, or at least one of the parties is not an Indian national, the acceptance
or rejection of the test of nationality, in relation to recognising the jurisdiction
of the foreign court, could be material. If the foreign country exercised jurisdic-
tion on the basis of nationality and the parties, though of Indian origin, are
its nationals, such a decree may be passed by the foreign court. Utility of
recognition of the decree in such cases is obvious.

14.20. Adoption of the test of nationality has another consideration to com- Points in favour
mend itself, namely, that the test is applied by many of the civil law countries fhf, ’“‘;’.‘;“uﬁ‘.ﬁ’ ?}
for exercising their mairimonial jurisdiction. It follows that if the test is not nationality—

) . ) . . . Position  regand-
accepted and incorporated into our law for recognising the decrees of divorce ing Christians.
granted by those countries, than divorces granted by those countries would not

.Be valid in India. The parties would then have to institute proceedings for

solution again in India. Assuming that this situation will not often arise in

_factice because of the small number of non-Indians' whose marriage, having

, been dissolved by a foreign court, would be the subject-matter of litigation in

Indian courts, it is still to be borne in mind that if the situation arise, there

will be practical inconvenience, because the question of divorce will have to
be re-litigated.

In addition to this aspect of practical inconvenience, there is a theoretical
aspect which cannot be brushed aside, namely, the parties, unless they are
domiciled in India—may not even be able to invoke the jurisdiction of an

. Indian court, at least when they are Christians. This is for the reason that

‘under the Indian Divorce Act, 1869, which is the principal enactment for
Christians, jurisdiction® in relation to divorce is exercised exclusively on the
basis of domicile. If this be the correct position, then it means that, non-
domiciled Christians would neither have a foreign decree to stand back upon,—
i it is not recognised,—nor can they seek the aid of our courts for establishing
the ground of divorce {whatever that ground may be), and secking appropriate
matrimonial relief. Even if they are prepared to undergo the inconvenience of
instituting fresh proceedings in India, the scheme of the Indian Divorce Act
would come in their way if they are Christians, as explained above.

14.21. Even where, in the above situation®, the parties are Hindus, though not Eti‘il;"’]}gg‘i °;hm
of Indian nafiomality, a similar difficulty could arise, because the provision' iR parties are Hin-

the Hindu Marriage Act relating to the jurisdiction of courts is ambiguous. dus.

It 15 not clear beyond doubt whether the provision is intended simply
to deal with the internal venue, ie., the particular Indian court that should
exercise jurisdiction, or whether it is intended to deal with the broader question
“of the jurisdiction of Indian courts in general with reference to private inter-
national law.

14.22. Having regard to the difficulties which would result if the decrees of the Test of nationa-
court of nationality are not recognised, we are inclined to take the view that lity recommended.
such recognition should be accorded. If this principle is accepted, the next

ISee para 14:19, supra.

15ee discussion as to scction 2, Indian Divorce Act, 1869 (Chapter 6, supra).
Paras. 14:19 and 14:20, supra. '

Section 19. Hindu Marriage Act, 1935 (See Chapter 5, supra).
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guestion to be considered is one of detail, namely, whether the pfinciple of
nationality should be subjected to any such additional requirements as are
conternplated by Article 2 of the Hague Convention’ * or whether nationality
simpliciter should be enough. In either case, another question of detail will
also require to be considered, namely, whether the nationality of both barﬁe!s
should be the test, or whether the nationality of onc party should suffice. we

S

think that a simple test is enough.

14.23. We note that in- England, this test has been adopted without any fusthér
qualifications®. On the other hand, in the International Convention®, the test
has been inserted with certain restrictive provisions. The former is praferable,
in out view, as simpler to apply, and it does not suffer from any " joiisti

: : s hean

infirmity.
AT 135

14.24. On the question whether the test of nationality should be encungbered
with the various qualifications that are found in article 2 of the: Intargational
Convention®, we repeat our view® that it should net be so encumbergd.. fog
two reasons. In the first place, sach’ restriclions are not recognised by some,
the civil law countries, .and, ih the second place, such restrictions might redus,
the practical utility of the provisioas for recognition. In practice, this, . test, i$
not likely to be invoked often in irelation to persons of Indian origin, and Wil
be mostly invoked in relation to persons of foreign origin. Such cases ate nof

likely to be many. vl
IV. WHETHER BOTH PARTIES SHOULD SATISFY THE TEST,

14.15. We shall now discuss the fuestion whether it is enough if the jurisdigr
tional requirement is satisfied in respect of one of the spouses, or whether .that
requirement should be satisfied as regards both the spouses. This aspect .has
caused some concern fo us, and has received our anxious :consideration. -8ineg
any decision we may take, would vitally affect the parties. RS

3

14.26. Tt may be noted, at the outset, that it is always a difficult question to

decide whether a particular basis for recognition should be adopted ini the
wider form or in the narrower form. Against the desirability of recogsising
only divorces where thq parfies lidve a real sotial connecfion with the: coamry
of its own. there must be weighed the need to avoid situations where the parties
are regarded as being married id one country and not married in another’.
However, the difficulty is in the application of this broad principle. In what
cases can we assert. without fear of serious contradiction, that there is a' réal
social connection? This is a diffjcult question to answer, and there is « Toom
for divergence of approach, as is illustrated by the course adopted in the Erglish

Act as contrasted with the coutse-adopted in the Counvention.

Under the English Adt, it is enough if either spouse {i.e., one t'v’f':i thn
spouses). satisfies the prescribed® test. We have already noted this provisidn. o

Para. 14:21, supra.

2Article 2. : v
- 3Gection 3(1Nb) of the English Act of 1971.

‘tArticle 2 of the Convention. .

sArticle 2, para. 14:21, supra.

“Para. 14:23, supra. ) S
"Report of the Royal Commission on Marriage and Divorce (1956}, Comrkfand'_?aper

No, 9678, pages 12 and 13.
$Section 3(1) (a) (b) and section 32, 1971 Act, para. 10: 3, supra.
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14.27. The Hague Convention' is more restrictive in this regard, and lays down
a number of conditions to be fulfilled where both the parties do not satisfy

the jurisdictional test,  Article 2 of that Convention® make; a  distinction
between the respondent and the petiioner. The habitual residence of the res-

pondent within the territory of the state of the divorce or separation is, by
itself, a sufficient ground of jurisdiction, under Article 2(1). This is likely to
be the most convenient forum from the respondent’s point of view, and was
therefore admitted, at the Convention, with little discussion. But there was
more reluctance to admit the habitual residence of the petitioner as a ground
of jurisdiction. Some delegates apprehended that such a head of jurisdiction
might favour “forum-shopping”. The delegates of the Scandinavian countries,
however, having in mind the case of a Scandinavian woman deserted, say, by
an ltalian husband, insisted upon the inclusion of a forum based on the habitoal
residence of the petitioner—apparently to secure recognition for divorces grant-
ed 1o the deserted Scandinavian women in a Scandinavian country. In the result,
the Conference admitted the petitioner’s habitual residence in a state as a
ground of recognition but enly when coupled with such “fortifying™ elements
as the length-of the petitioner’s residence, the fact that the spouses last habitnally
resided together in that State, and the fact that the petitioner was also a national
of that State.

It was argued by the Belgian delegate in 1967 that the fact that the
spouses had their last comjugal residence in a State should, by itself, fouad
the competence of that state in matters of divorce and sepaiation, but  this
suggestion was ultimately rejected,

14.28. Some difficulty also arose, in the debates preceding the Convention, as
to the admission of nationality as a ground of jurisdiction. Since nationality is
the basic ground of jurisdiction in  most civil law countries, there was no
objection to applying it in general. It was argued, however, by certain delegates
that the political tie of nationality did not always point to a sufficiently close
connection between a person and a State, to justify, in relation to the person,
its assumption of jurisdiction in divorce. Jt might lead, for example, to the
application t¢ a person, against his will, of the laws of a State which he had
long abandoned This reasoning was so far accepted .that the mere nationality
of the respondent is never, by itself, a recognised head of jurisdiction® under
the convention. Nationality of the petitioner suffices only when it is coupled
with such “fortifving” elements as~—(1) the pefitioner’s own habitual residence
within his national State, (2) his habitual residence there for a continuous period
of one year falling, at least in parf, within the two years preceding the institu-
tion of the proceedings, and (3) the respondent’s also possessing the nationality
of the State of the divorce,

The Convention makes vet another concession tc the nationality principle.
Article 2(5) recognises that a petitioner may seek the remedy of divorce in the
state of his nationality if {a) he was present in that State at the date of institu-
tion of proceedings and (b) the spouses last habifually resided fogether in a
State whose law, at the date of institution of the proceedings, did not provide

fot divorce.

1Article 2, Hague Convention.

Para. 9.3. supra. .
#ts inclusion. thongh pressed by the delegates of Austria, Belpium, Germany, (resce
and Yugoslavia, was rejected by a large majority of states.

75 LDND i76

Article 2, Hague

Convention.

Question of
tionality.
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This provision is designed to meet the case where, for example, a girl
of Swiss nationality who is married to an ltalian wishes to obtain in divorce
in Switzerland without mecessarily taking up or resuming an habitual residence
there. Though this provision clearly opens the way to a species of “air ticket
divorce” for the wealthy, the delegates of Ttaly and Ireland were among those
who voted in its favour.

14.29. Sv much as regards the provision in the Convention. The guestion now
to be considered is, what should be our approach? Should we adopt—(i) the
English Act, (ii} the Convention, or (iii) any other course ? Adoption of the
Fnglish Act' would mean that the jurisdictional test need be satisfied only in
relation to one party. Adopting the Convention®* would mean that (i} both
parties must satisfy the test, or {ii) if only one party satisfies the test, certain
other requirements should also be satisfied.

14.39. In making our recommendation on the subject, we cannot disregard the
social fact that many Indian women in India marry young Indians who, soon
after marriage, return to a foreign country where they have already faken up
their residence, the wives remaining behind. The Indian husband may then
obtain a divorce in the foreign country on the basis of, say, his own habitual
residence in the foreign country. The wife may not have visited the foreign
ccuntry. or may not have resided there for a long period.

If, in this hypothetical situation, a court in a foreign country granis, a
divorce and the divoree is recognised in India, injustice would be caused to
the wife, because, on the facts assumed in the above hypothesis, the wife
cannot be presumed to have accepted the foreign country as her legal home.

Of course, the same reasoning applies where a husband returns to India,
leaving the wife in the foreign comntry and the wife obtains a divorce in that
country. But this situation is not likely to be as frequent as the situation mention-

ed above.

14.31. Having regard to what we have stated above, we have, after careful
consideration, come to the conclusion that in order that recognition may be
granted by Indian law to a foreign divoree, the proposed law should require
that both the parties should satisfy the jurisdictional tests. In coming to this
conclusion, we have been chiefly impressed by the fact that if recognition is
granted on the basis of the domicile, habtitual residence or nationality of one
of the parties, injustice would often be caused to the woman, in the special

circumstances already mentioned®.

14.32. Tt follows from what we have stated above that we do not consider the
provision in the English Act® as appropriate for India. We may also mention
that we are not inclined to adopt the compromise formula adopted in article 2
of the Hague Convention. Such. e formula might prove rather cumbersome.
That article is not a model of pristine simplicity. But, that apart, we are not
certain if the formula given in that article will be easily workable in practice,
hedged in, as it is, with a number of restrictions which might require the re-
cognising court to satisfy itself about a number of tests.

Para. 14.26, supra.
‘Para. 14:28, supra.
“Para. 14:30, supra.
Para. 14:26, supra.
SPara. 14:28, supra.
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14.33. We would, therefore, prefer the stricter approach!, mamely, thai both
parties must satisfy the jurisdictional tests. No doubt, such an appreach carries
certain implications, since it lays down a narrow scope for recognition, If the
kusband is, say, habitually residence in country X, and his wife is habitually
resident in country Y, a divorce obtained in neither country would be recognised
in India. The same applies to cases where the parties are domiciled in, or
nationals of, different countries.

1434, However, this is the position even now under Indian private interna-
tional law, which, following the English rules, requires the domicile of hoth
parties in the foreign country, before the divorce is recognised. In any case,
this aspect must be weighed against the possibility of serious injustice, parti-
cularly to the woman, as explained above®, if the test of habitwal residence
etc. of either party is adopted.

V. RECOMMENDATION

14.35. Having regard to all aspects of the matter, and after taking into account
the various points discussed above, we have come to the conclusion that it is
desirable to provide for the®recognition of divorces or legal separations granted
by countries where both were habitually resident, or by countries of which both
are a national. In addition, the present test of domicile should be continued.

CHAPTER 15
DOMICILE AND NATIONALITY OF THE WIFE
1. DOMICILE

151. Two quesiions concerning married women may now be dealt with—domi-
cile and nationality. A married woman’'s domicile follows, in general, that of her
husband. This is described as the domicile of dependence. Domicite of depend-
ance as a basis of jurisdiction has attracted much criticism over a long period,
particularly in that it may be unfair to a married woman who can have no inde-

pendent domicile.

15.2. It may be noted that so far as domicile is concerned Indian courts have,
in gencral, followed the English rules whenever occasion arose,—as for example,
in cases under the Indian Divorce Act. The Indian Succession Act’ has a specific
provision whereunder the domicile of the wife, in general, follows that of the
husband—though, the applicability of this part of the succession Act is imited.*
In this position, if the rule of English law is to be modified, an express provision
appears to be desirable.

183. While the advantage of domicile is that it covers people who psychologi-
cdly “belong” to a couniry, the theory of dependent domicile of a wife is the
main disadvantage. This theory of dependant domicile violates the modern prin-
ciple of equality of sexes, and has been discarded in many commonwealth coun-

tries, such as, Canada,’ Australia® and New Zealand.”

Para. 14:3] and 14:32, supra.

Para. 14:30, supra.

®Sections 15 and 16, Indian Succession Act, 1925
#Gection 4, Indian Succession Act, 1925,
$Divorce Act, 1968 (Canada).

B Australian) Matrimonial Causes Act, 1963.
TNew Zealand Matrimonial Causes Act, 1963,
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Abolition of the wife’s dependant domicile has been achieved in England by
section | of the Act! of 1971, which reads—

“(1} (1) Subiect to sub-section {2) below, the domicile of a married woman

as at any time after the coming into force of this section shall, instead

of being the same at her husband’s by virtue only of marriage, be
ascertained by reference to the same factors as in the case of any

other individual capablz of having an independent domicile.

{2} Where immediately before this section came into force a woman was
married and then had her husband’s domicile by dependence, she i
1o be treated as retaining that domicile {(as a domicile of choice, if it
is not also her domicile of origin) unless and uatil it is changed by
acquisition or revival of another domicile either on or after the com-

ing ifito force of this section.

(3) This section extends to England and Wales, Scotland and Northern
Ireland.”

15.4. Some countries still apply the common law rulz.

15.5. In cur view. it would be fair to provide that for the purposes of the pre-

" sent proposals, the domicile of the woman should be determined independently

of that of the husband. Such a provision is required not only in view of the
rule at present applied in India® but also in view of the fact that some countries
still apply the common law rule® Such approach would be in conformity with

the spirit of the Indian Constitution.

II. NATIONALITY—GENERAL DISCUSSIONS

15.5A. The next topic to be considered is ths nationality of a mamed woman.
Legal systems have adopted different approaches in this regard. -

The possible alternative principles which may govern the nationality of

marrizd woman are :*

(1} that marriage shall have no effect; or
(2) that the wife shall take such nationality as shall depend on her own

election:

but these are subject to variation. That marriage shall have no effect was the
common law rule in England, but it was changed by the Naturalisation Act of
1870, for the second rule, and this was in force for some time. It was the rule
in the United States until reversed by the “Cable Act” of 1922, and, since then,
a British woman marrying & United States citizen does not, without express
naturalisation, become a citizen of the United States.® On the other hand, sha
loos=s her British nationality, and is, therefore, stateless, while a woman of the
United States who marries a British subject at the same time retains American
nationality. These cases of statelessness and double nationality are the result of
the present contradictory systerns. In general, they are avoided under the French

Section 1, English Act of 1971,
*Para. 15.2, supra.

Para. 15.4, supra.

1See (1930) Law Journal, page 144,
sSee (1933 Law Journal, page 144,
*See {19307 Law Journal, page 144,
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pationality law of 1927, which substantizlly adopts the third ruke, and makes the
woman’s change of nationality depend oa her election.”

We consider it essential thai married women shall have the right to deter-
mine their own citizenship, corresponding to theic present equality in respect of
property and political rights. The tendency in Furope app:ars tu be o adopt
the English rule, and make the wife’s pationality follow that of the husband.
Apart from the abstract point of liberty and eyuality, this is probably the con-
venient rule. Al any rate, the most pressing matter s to source, not that a mar-
ried women shall have any particular nationality, but thai she shall not, by
marriage, lose her original natiomality without gaining another. In other words,
the logs of one nationality should be conditional on the acquisition of the other;
and this was one of the suggestions of the League of Nations Codifying Commitice

‘which dealt with the subject.

There is a careful sorvey of the whole question in a paper read by Mr. F.
Liewellya Jonem, M. P., before the Grotius Society®, where the position was des-
eribed i detail. As rapporteur for the International Law Commission, Hudson

expressed the following opinion.*

“Under the law of some States pationality is conferred automatically by
operation of law, as the effect of certain charges in civil status: adoption,
legitimation, recognition by affiliation, marrage.

Appointment as each at a university also involves conferment of natio-
nality under some national laws.
While these reasons for the conferment of nationality have been recognis-

ed by the consistani practice of States and may, therefore, be considered
as consistent with international law, others have not been so recognised.”

I1i. NATIONALITY—ENGLISH LAW

156, Under the English common law, 2t least upto 1834, macriage did not affect
a woman’s nationality. In the Counfees Conway's case® reported in that year,
Baron Parke said:-—-

* evvvo A Fremch woman becomes in nuo way a British

subject by marrying an English man; sie continues an zlien, and is mot
entitied to dower.”

e referred to Coke on Littletonn® in this connection, the position in this regard
#ins, however, been allered by siatute in England.

The Naturalisation Act, 1870, in section I8, first laid down that 2 woman
who js a British subject and marries an alien, should be deemed an alien. Section
10(1) of the Britich Nationality and Status of Aliens Act, 1914, expressed the
same principle more elaborately, and enacted’ that “wife of a British subject

chall be deemed to be a British subject, and the wife of an alien shall bz deem-
ed to be an alien.”

150 {1930) Law lournal 144.

¥5ee (1930) Law Journal 134.
‘3F. Ligwellyn Jomes, M, F., Transzclions of the Cretiug Socizty (1230)% Vol 15

syrbk, 1. L. C. (1952) 11.8. The rubric employed i3 : “Conferment of nationality by

operation of Law”.
Eountess Coaway’s case.
Bom. §1, 84
sCoke on Littleton, page 326
iCreig. Internalional Law, {1970), page 292,

(1834} 2 Napp. 364, 368, cited in Bai Asha, A I R. 1929
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The position was again changed as a result of international conventions on
the subject, and an amendment which was made in 1933 reversed the rule. The
later Act of 1948, which contains the present British law on the subject, pro-

vides, in effect, that marriage does not, in itself, change the nationality of a
womarn.

IV, NATIONALITY—INDIAN LAW

157, As regards Indian statute law relating to nationality, it may be stated that
under section 5(1)(c) of the Citizenship Act, 1955, a woman married to 2 citizen
of India does not antomatically become an Indian citizen, though she may make
an application and be registered as a citizen of India. A decision of the question
whether she should be registered, is left to the discretion of the Central Govern-
ment. In substance, the scheme of the Citizenship Act is in conformity with the
II. N. Convention on the Mationality of Married Woman.!

The provisions of the Citizenship Act are, however, of no use in deter-
mining the question how far as Indian woman married to a foreigner becomes a
foreign citizen. Nor does that Act deal with the question how far 2 non-Indian
woman, on marrizge, acquires the nationality of another country of which her
husband is a national. These questions have to be determined apart from the
Act.

15,8, It has been held® by the Assam High Court that there is, in India, no pre-
sumption that the wife would, by marriage, acquire the hubsand’s nationality.

So far as nationality is concerned, the theory of unity of the husband and
wife for the purpose of determining the nationality does not seem to have found
favour in England, or in other commonwealth jurisdiction.?

However, this theory seems to have been accepted in some foreign coun-
tries and it is because of that position that it may be desirable to provide, in the
proposed law, that the nationality of the wife should be determinable separately
from that of the husband.

V. RECOMMENDATION

15.9. The position, therefore, that emerges from the above discussion is that
it is desirable* to provide that the rule that on marriage the wife acquires the
domicile® or mationality’ of the husband shail not apply in relation to the recog-
nition of foreign divorces and separations. There are several ways of providing
what we have stated above, and. so long as the object is achieved, it does not
matter what drafting device is adopted.

We give below some drafts for the purpose.

tArticle 3, U. N. Convention, U. M, Series, Vol. 139, page E&7.

sAssam L. S. 1970, Assam 209 [Quinquennial Digest 1966-70, page 275, right’ band,
under Citizenship Act, section 2(b)]

*Rood Phillips, Constitutional & Administrative Law (1967), pages 416 and 418.
Para. 15:7, supra.
*Para. 15:3, supra.
"Para, 15:4, supra.
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Proposed section as to domcile and nationality of wife

(I) For the purposes of this Act, and subject to the provisions of sub-gec-
tion {2), the domicile of a married woman as at any time after the commence-
ment of this Act shall, instead of being the same as her husband’s by virtue
only of marriage, be ascertained by reference to the same factors as in the case
of any other individual capable of having an independent domicile.

{2} Where, immediately before the commencement of this Act, a woman
was marrfed and then had her husband’s domicile by dependence, she shall be
treated as retaining that domicile (as a domicile of choice, if it is not alse her
domicile of origin), unless and until it is changed by acquisition or revival of
another domicile either on or after the commencement of this Act,

Alternative draft

(1) For the purposes of this Act, and subject to the provisions of sub-sec-
tion (2), the domicile of a woman who is, or has at any time been, married,
ghall be determined as if she had never been married.

(2} Where, immediately before the commencement of this Act, a woman
was married and then had her husband’s domicile by dependence, she shall be
treated as retaining that domicile (as a domicile of choice, if it is not also her
domicile or origin), unless and until it is changed by acquisition or revival of
_ another domicile either on or after the commencement of this Act.

Another Alternative draft

(1} For the purposes of this Act, and subject to the provisions of sub-sec-
tion (2), any rule of law whereby a woman on her marriage acquires her hus-
band’s domicile or nationality shall not be taken into account.

(2) Sub-seciion (2) as is main draft.
CuarTER 16
EXCEPTIONS TO RECOGNITION--NOTICE AND OPPORTUNITY

16.1. Recognition of a foreign divorce or legal separation, whether on the pro-
posed new grounds,® or on grounds® already regarded as valid in our existing law,
must be subject to certain overriding requirements which justify the making of

exceptions to the general rule of recognition.

16.2, The attacks on a judgment may be classified as collateral, direct
and equitable. A collateral attach operates in regard to a judgment only if it
is void for want of jurisdiction, the theory being that a Court without the power
to act can, in no way, affect legal relations. Direct attack on a judgment is an
attempt in the original proceeding to have the judgment set aside for error.
Lastly, a prayer for equitable relief—either by way of an independent proceed-
ing or by way of defence—protects a party from the effect of a judgment sought
to have been obtained by improper means. Fraud belongs to the last category.

1The last alternative draft is preferable.
Chapter 14, supra,

Chapter 13, supra.
iMote, “X Developments—See judicata”, (1952) Harvard Law Review 818, 850,
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16.3. Broadly speaking, the need for making such exceptions to recognition

appears to arise in the following cases—
(a} where there is no subsisting marriage according to Indian law;!

(b) where the rules of natural justice have not been observed by the for-

eign court;?

{c) where public policy requires non-recognition of the divorce or legal
separation;’

{d) fraud.!
We shall deal with the first two in this Chapter, reserving a discussion of
the rest to other chapters.

16.4. First, a5 to the case® where there is no subsisting marriage according to
Indian law (including its rules of private international law and also including
the provisions of the proposed Act),’ the justification for non-recognition of the
divorce in such a sitvation is obvious. Where there was no subsisting marriage
according to Indian law in the sense explained above, and the situation is one
where the fndign law of marriage is properly applicable, the grant of recognition
to the divorce or legal separation would be illogical, and would create confusion.
Recognition of the divorce would mean recognition of the marriage—and if there
s no marriage according to Indian law. this would create an inconsisteng situa-
tion.

16.5. In this context, one aspect should also be referred to. Where the effect
of applying the provistons of the proposed Act would be to confer validity on a
divorce granted by a foreign country X, then, obviously, the marriage in respect
of which divorce is decreed cannot subsist after the decree of divorce, if the
decree falls within the class of decrees covered by the proposed Act. Now, it
may happen that country Y (i.e. another country), does not recognise that divorce,
and a court of that country later grants a divorce to the same parties in respect
of the same marriage. This later divorce cannot be recognised by our courts;
since our courts are bound to recognise the first divorce, the marriage does not
subsist according to our law, The second divorce has, thercfore, to be treated

ag void by our courts.

A negative illustration can also be taken. Let us assume, that by virtue of
the proposed provisions, a particular foreign divorce cannot be recognised in
India. The divorce is, however, recognised by, say, country X and a party to
the marriage, now divorced, enters into a re-marriage with a third person in
country X. This re-marriage is not a valid marriage in the eye of our law, since
our courts do not recognise the divorce. The second marriage is, thus, void in the
eye of our law. If this recarriage i.e. itself disolved by a decree of divorce in
a foreign country, that divorce cannot be recognised in India, there being no sub-
sisting (valid) marriage according to the conceptions of our courts. In order to
ensure such a position, it is desirable to make a suitable provision by way of
exception to the normal rules for recognition.

TPara. 16:4, infra,
2Para, 16:7, infra
Chapter 17, infra.
Chapter 18, infra.
Para. 16:4, rupra,
Para. 16:5, infra.
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A general formula, such as—“where there is 10 subsisting marriage™—
would cover all these cases. The English Act’ has a provision on the subject,
on similar lines.

16.6. It may be added that the situation may be one where Indian Law (mler-
nal Indian law), does not apply to the divorce.

Rules of private international law, as is force in India, are to be taken into
account in that case, and if the result of the application of these rules is that
there is no subsisting marriage, then, again, the divorce cannot be recognised.
This situation may arise where the marriage is null and void by reason of the
application of Indian rules of privale international law. For example, if the
marriage was solemnised in fndia in violation statutory requirements as to pro-
hibited degrees, the dignity and consistency of our legal and judicial system would
demand that the divorce be disregarded.

16.7. This takes us to the second exception® needed in relation to recognition.
That relates to a foreign decree passed in breach of natural justice. The English
Act® has a specific provision on the subject, the gist of which is that a foreign
decree will not be recognised in England if either the other party had no reason-
able notice of the proceedings, or if the other party had, apart from notice, no
reasonable opportunity of hearing. For both the purposes—i.e. for determining
the reasonableness of the notice and reasonableness of the opportunity—regard
is 10 be had to the nature of the proceedings and “all circumstances™ (of the case).

The relevant provision in the English Act reads—

“(2) Subject to sub-section () of this section, recognition by virtue of this
Act or of any rule preserved by section 6 thereof of the validity of a
divorce or legal separation obtained outside the British Isles may be
refused if, angd only if—

(a) it was obtained by one spouse—

(i) without such steps having been taken for giving notice of the
proceedings to the other spouse as, having regard to the
natare of the proceedings and all the circumstances, should

reasonably have been taken, or

(i) without the other spouse having been given (for any reason
other than lack of notice) such opportunity to take part in the
proceedings as, having regard to the matters aforesaid, he
should reasonable have been given; or™.

This could be adopted in our law also, being obviously fair and required
by the canons of justice.

CuaPTER 17
PUBLIC POLICY
1. INTRODUCTORY

17.1. Public policy constitutes another possible exception in regard to the re-
cognition of foreign judgments.

15ection 8{1], English Act of 1971, para, 10. 15, supra,
Para. 16.3, supra.
3[action 8{2), English Act of 1971
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17.2. It must be stated, at the outset, that public policy may not be a very pre-
cise ground for mon-recognition.' The expression “public policy” is not a very
definile one. In broad terms, however, it may be described as a reflection of the
general ideological approach of the legal system.”

Edwin W. Patterson’ points out that “policy”, in its etymological signifi-
cations, refers to plans for governmental action rather than to moral or ¢thical
principles. However, the expression is now familiar, and almost all legal systems
have some provision or other for not recognising foreign judgments on the ground
of “public policy” or “order public” or some similar concept. The details and
pames may differ, but the concept is substantially the same.

The aspect of public policy was mentioned in Satya’s case where the
Supreme Court observed—

«38. As we have stated at the outset, these principles of the American
and English conflict of laws are not to be adopted blindly by Indian
courts. Our notions of a genuine divorce and of substantial justice
and the distinctive principles of our public policy must determine the
rules of our private international law. But an awareness of foreign
law in a parallel jurisdiction would be a useful guideline in deter-
mining these rules. We are sovereign within our territory but “it i no
deropation of sovereignty to take account of foreign law™ and as said
by Cardozo I., “We are not so provincial as to say that every solu-
tion of a problem is wrong because we deal with it otherwise at
home™; and we shall not brush aside foreign judicial processes unless
doing so ‘would violate some fundamental principle of justice, some
prevalent conception of good morals, some deep-rooted tradition of
the common weal. Loucks v. Standord Oil Co. of New York {1918)

224 N.Y.99 at p. 1117

The various approaches to public policy have been described more often
than once’ and we shall also refer to them later”. The concept is essentially
elastic. In a case where the matter is not governed by a statute or by clear estab-
lished principles, the consideration of what is “public policy” must necessarily
involve the balancing of advantages against disadvantages,’” to the community at
large, in the light of current notions of propriety.

17.3. Public policy is not concerned with what ought to be the law. Winfield®
pointed out long ago, that while some ethical standard may be discoverable in
judicial legislation, it will not be found in public policy. That doctrine, he said,
may answer the question, “What is it that the community wants now?” Tt is
dumb before the question, “What is it that an ideal community ought to want?”

IFrend, “Reflection of Public Policies in the English Conflict of Law", ( 1954) 39 Tran-

sactions of Grotiug Society 38, 83
Winficld, “Public Policy”, (1929) 42 Harv. Law Rev. T6.
spatterson, Jurisprudence, (Brookyin 1953), page 282,
tSatya v. Taja, A. 1. R. 1975 5. C. 104, 115, para_ 33.
5(a) Norman March, “Severance of Illzgality”™ (1948) 64 Law Quartetly Review 230, 347;
(b} Mussbaum; “Public Policy in Confiict of Laws™, (1940) 49 Yale Law Journal 1027;
(c) Knight, “Public Policy in English Law™, 38 Law Quiarterly Review, 207,
tPara. 14:11 to 14.14, ipfra.
TApr. v, Apt. (1947) 2 All Eng. Reports 677 {Cohen L. 1)
sWinfleld “Public Policy” (1929) 42 Harvard Law, Rev, 76, 87.
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“A judicial decision on public policy will give us something more subtle
than the common place of a Greek tragic chorus, but it will not scar to
the ideal of the citizens in Plato’s Republic; and, if one may say so with-
out impertinence, nothing but danger and confusion could result if the
judges made any such attempt. Our common law is at such a mature age
now that the lines of its trunk are settfed, whatever may be the direclion
of its new branches”,

174. As to public policy, it is not surprising te find contradictory opinions ex-  History of public
pressed as to its value by different judges, or even by the same judge on different POLCY-
occasions.! In 1824, in the Court of Common Pleas and Court of the King's

Beach,® there are dicta which are not easy to reconcile. In the King's Bench

case, Abbotl, C. J. not only took public policy as he found it, but carried it a

step further than it had gone before him? In the Common Pleas case’, on the

other hand, Bzst, C. I. thought that the courts had gone much further than they

were warranted on questions of policy, and that where such questions were doubt-

ful, thy ought to be left to the legislature. It was in the same case’—Richardsen

v. Mellish—that Mr. Justice Burrough took a similar view and vsed the expres-

sion “unruly horse"—a phrase which he is said to bave borrowed from Chief

Justice Hobart and which has now been gucted times out of number.

17.5. It was a Roman practice to incorporate, in statutes, a saving clause to the pomap Taw.
effect that it was no purpose of the enactment to abrogate what was sacrosanct or
just.® Public policy achieves some such result.

17T.6. Public policy in the realm of contracts is well-known. It i1s recognised Public policy in
in section 23 of the Indian Contract Act, 1872. One hears of public policy in  contracis.
contracts in restraint of trade certainly, as early as Elizabeth’ and, though, in

many of the cases, public policy is not mentioned, or is preferred to only as one

of the grounds of the decision, one can safely say that it was clearly recognized

by the time of Miickel v. Reynolds,” which was decided in 1711 and was, for a

lontg time, a land-mark in this branch of the law.

Various shades of this concept are found i judgments reported in the
17th and 18&th centories.

17.7. Then, public policy bulks large in that great decision on thz 1ule against Public policy and
the perpetuity

perpetuities, the Duke of Norfolk's case’ rule.
To the question, “where will you stop, if you do not stop here?”, Lord

Nottingham retorted, “I will tell you where 1 will stop: I will stop wherever

any visible inconvenience doth appear.™

winfield, “Fublic Policy”, (1929) 42 Hatvard Law Re‘\'{cw 76, &7.

*Gee Plumer, V. C., and Eldon, L. C, in ¥oeuxhall Bridge Co. v, Spencer, (1817), 2 Madd.
356, 365 Abbot, C. 1. in Card v, Hope, (1824), 2 B. & C. 661, 670.

Yard v. Hope, (1824), 2 B. & C, 661, 676. Whils public policy is not mentioned in
the judgment, it underlines the decision.

‘Richardsen v. Mellisht, {1824) 2 Bing. 329, 242-243, 252.
SRéchardson v. Mellish, (1324} 2 Bing. 229.

SWindield, “Public Policy™, {1929 42 Harvard Law Rev. 76, 159,
"Winficld, “Public Policy”, {1929} 42 Harvard Law Rev. 76, 85,

B Apginst the policy of the common law”, 1. P. Wms, {81, 183 {1711}; “againsi tae
policy of the law™, ibid, at I87. Cf. “Encounter i3 necessity del commopnwealth®. Anon,
Moore K. B. 242 (1586); Claypate v. Barchelor, Owen 143 (1600); “confrary (o commen
good,” Julliet v. Broad, Moy 98 (1619).

*Duke of Norfolk's case, {1681) “Policy of the Kingdom,” Ch. Cas. I, 20 “inconvenience,”
ibid., at 49, 31,
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17.8. We have, in the above discussion, drawn some examples from other
branches of the law., We shall, in due course. deal with the ambit of public
policy in the conflict of laws. But, before we do so, its proper scope in general
may be conveniently dealt with, with reference to a few cases.

II. AMERICAN CASES ON PUBLIC POLICY IN CONFLICT
OF LAWS

17.9. Public policy is not necessarily identical with the currant laws of the par.
ticular country. Judge Cardozo, in the famous Loucks case,” observed that “we
are not so provincial as to say that every solution of a problem is wrong becauss
we deal with it “otherwise at home”. In the Mertz case” the New York court
reverted to the old rule, after Cardozo was gone. But, again recently, the New
York Court of Appeal (Cardozo’s court), has re-established his enlightened hos-
pitality to extra-state causes of action,—causes of action which New York’s subs-
tantive law would not have allowed in the first place.

That was the case of Intercontinental Hotels Corp, v. Golden,?® the New
York action was on a cheque and several “I, O, U.’s” which the defendant (New
York resident) had given in Puerto Rico, in return for money subsequently lost
at play in the plaintiff's gambling casino there. These gambling debts were valid
under the Puerto Rican law, but the contracts involved would not have been valid
in New York. Recovery was, nevertheless. allowed.

Local public policy, as a ground for denying access to local courls, was
not abandoned, but was restricted to transactions “‘inherently vicious, wicked, or
immoral, and shocking to the prevailing moral sense”. Emphasis was placed on
the idea that public policy, for this purpose, is to be discovered by the courts not
so0 much from statutes or constitutions (law in the books), as from currently
prevailing community attitudes.

17.10. In the case of In re Libermart* the New York Court of Appeal held that
a condition in a trust arrangement, to the effect that the beneficiary should lose
the right to the trust fund if he should contract a marriage without the consent of

the trustees, was contrary to public policy.

In Big Cottonwood Tanner Bitch Co., v. Moyle’ the Supreme Court of
Uiah made the following statement: —

“In view of the fact that Utah is an arid state and the conservation of

water is of first importance, it is with great hesitancy that we subscribe to

any contention which would make it appear to be more difficult to save

water. It has always been the public policy of this state to prevent the

waste of water.”

oucks v. Standard Oil Co., (1918) N, Y. 99, 111, 120, N. E. 198, 201, cited by Latlar,
American Conflict of Laws {1968), page 105,

pdoriz v, Merrz, (1936) 271 N. Y. 466, 3 N, E. 2d 597, 108 A. L. R. 1120 (tort action
by wife against husband; New York refused to enforce, though Connecticut, where the facts
gecurred, would give a cawse of action); cited by Leflar, American Conflict of Laws (1968),
page 105,

it tinental Hotels Corp. v. Golden, (1964) 15 N. Y. 2d 9, 13, 203 NE 2d 210,
212, 2’514?;16.0??}’.1"? L?cl 527, 529, {Majority view), cited by Leflar, American Conflict of Laws
(1968), page 103,

Yn re Libermar, (1939, 18 M, E. 2d 658, cited in Bodenheimer, Jurisprudence (19671,

page 314,
Sfig Coucnwood Tonner Ditch Co. v. Moyle, (1945) Utah 197, 203, cited in Modenhei-

met, Jurisprudence (1967), page 314,



Report on Recognition of Foreign Divorces
(Chapter 17—~Public Policy)

17.11. These cases will show tha scope of public policy, and the emphasiz plac-
ed on various considerations in the U. §. A.

III. CONFLICT OF LAWS—PUBLIC POLICY ON THE CONTINENT.

17.12. On the continent, in the field of conflict of laws, the principle of public
policy is of great importance. It appears that under this rubric, the application
of foreign legal rules is barred where such application would conflict with the
fundamental moral ideological, social, economic or cultural standards of the
forum, or where it is necessary that the domestic legal rules should be uncondi-
tionally and absolutely applied, or where the principle of the foreign legal rule
conflicts with the mandatory rules of the law of nations, or international commit-
ments of the state of the forum, or the requirements of justice, as generally recog-
nised by the international legal community.

17.13, An carly “statutist” version of the “orders public” can, perhaps, be seen
in the refusal to apply statutes odiesa, and an equivalent may be seen in Hubet’s
cautious and incidental reliance on the overriding interest of ordre public against
such modest universality as conflicts law based on mere comity could command.!
But only Mancini’s allembracing principles could move the ordre public into the
centre of attention®.

17.14. In the Russtan Civil Code® for example’, it is provided that “forcign law
cannot bz applied if it is inconflict with the foundations of the Soviet system.”

According to the Hungarian law® on marriages, foreign law cannot be
admitted “if it infringes the Constitution or a rule of Hungarian law which in-
sists on absolute application.” Again, according to the Hungarian Law of Civil
Procedure® the decision of a foreign Court cannot be recognised in Hungary, if
recognition infringes the Constitution or a rule of Hungarian law which insists
on absolute application.

17.15. It has been stated by William Butler’: —

“The conception of ordre public, or public policy as the somewhat nar-
rower principle is known in common law countries, has not produced fundamen-
tal ideological cleavages among continental European and Anglo-American juris-
dictions, although many jurists have justly been apprehensive of its inchoate and
potentially unlimited scope. To Soviet jurists, however, the option of excluding
the application of foreign law decmed incompatible “with the essential principles
of justice and morality of the forum seemed to be a tailor-made excuse for re-
fusal to recognise the social and legal reforms wrought by the revolution of 1517.
And indeed this fear appeared to be confirmed when, particularly in the interwar
period, many Western courts declined to give extra-territorial effect to Soviet
nationalization decrees partly on the basis of public policy. Soviet courts, of

Ehrenzweigh, Conflict of Laws, (1962), page 342,

tEhrenzweigh, Conflict of Laws, (1962), page 342:

Gection 568, Civil Code of Russian Federation, {JTune 11, 1964).

‘A5 to Russia, see, further, para. 17. 15, infra.

sSection 45, Hungavian Decree No. 23 of 1952—Marriage, family relations and guar-
dianship.

Decree No. 22 of 1952 (Code of Civil Procedure) Section 16.

"William e. Butler (Reader in Comparative Law, University of London). Book Review
of Andre Carnefsky, Public Policy in Spviet Private International Law. (1970) (2d ed) Vol,

18, A. J. C. L.fi04
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course, might have retaliated by framing their own doctrine, of ordre public. Bui
there is an aversion to judge-mades law in the US.8.R., and public policy seldom
is cited in reported Soviet decisions.”

1V. FRENCH LAW

17.16. In French law, the corresponding concept is “ordre public”. The concept
“ordre public” is applied, in private international law, to prevent undesirable
results from a too objective an “international” approach. To start with, there is
a system (more or less clearly defined), of choice of law and other conflicts prin-
ciples. But this system is liable to be checked by public policy or “ordre public”.
The effect of the check is to prevent the application of foreign law and to subs-
titute French law.

Public policy may be said to operate in two ways in private international
law*: (a) it may ignore foreign prohibitions which are distasteful to the lex
fori? (b) it may introduce objections and prohibitions not contained in the foreign
law. In illustration of (b), it may be stated that in practice, cases before the
French courts may be decided by Fremch law, even if the personal law of the
parties is derived from another system. This could take place when the foreign
solution shocks French conceptions of morality or justice; for example, a foreign
law which permitted the marriage of a brother and sister, or recognised slavery
as a legal status, would not be recognised in France.

17,17, Specific French ruling as to the non-recognition of foreign divorces are not
available in the context of “public ordre” However, it would appear that French
practice makes a distinction between (i) cases where rights have beecn already
acquired by foreigners and only enforcement or recognition is sought in france,
and (i} cases where the suing party directly seeks to acquire rights in France
in accordance with the provisions of a foreign legal system. In the former case,
the French Courts are ready to give a wider recognition to the foreign judgment.
than in the laiter case.

Thus, although the French courts will apply the divorce law of the nationa-
lity of the parties, “public ordre” will not permit a dzcree to be granted by a
French court on grounds not permitted by domestic French law. But a decree
of divorce obtained by foreigners abroad would be upheld in France, even though
the ground of divorce is not one on which a French court would grant divorce.
Again, as tegards the ceremony of marriage, French law permits foreign nationals
marrying in France to enjoy the benefits of their own domestic law, except where
the foreign law ignores vital social considerations—as for example, minimum age.
Again, a marriage celebrated between foerigners abroad in accordance with the
foreign law, between an uncle and niece which, if solemnised m France, is per-
mitted only by special dispensation, would be upheld without the safeguard of
the dispensation, but a marriage between brother and sister would be regarded

as void #nder all circumstances.®

) A French court would reject a German judgment ordering a putative father
to maintain his child, as being contrary to ‘‘public ordre”, since the judgment
could be used to found a claim of paternity under the Civil Code which could

not otherwise be maintained®.

1See Wiboyct, Traite de Dreoit international private franchise (Vol. V, 1948), section
1492, referred fo in (1961) Can, Bar Rev. 307.

XCF. Soiromver V. De Barros, (No. 2) (1879), 5 P. D. 94 as to English Law,

®loyd, public policy {1953), pages 30-82.

L loyd, Public Policy (1963), pages 9697,
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V. COMMON LAW

17.18. In the common law sysiem, public policy has a more limitzd role in the
field of conflict of laws. There is no choice of law problem in regard to divorce.
Also, there has not been, on the whole, so much emphasis on methodology as in
French law’ (and in some other European systems)—involving a division of the
problem into (a) the application of the conflicts rules, (b) the effects of public
policy. If the fex fori is not applied, then the choice of law determinants which
affect recognition problems, are (i) the personal law, and (ii) the rule locus regit
actur’. The former enters into questions of capacity to marry in many jurisdic-
tions, and the usual attitude of the courts is o reject a forgign law solution indi-
cated by the personal law, only where the solution is considered fo be inconsistent
with fundamental moral or social concepts. Public policy is thus an ultimum
remedium, and there have been few English cases’ in which it has been raised
explicitly in the context of private international law.

17.19. A query has been raised whether this means that the common-law svstems
consider the content of the foreign law only in exceptional circumstances, where
the foreign law might offend some ol the most deeply held policies of the forum.

In this context, Drucker* quotes, from a book on private international law
by Professor Lund of Moscow University, published in 1949, a statement to the
effect that in the Anglo-American jurisdictions, private international law is : “One
of the means of legal technique directed to restrict the app]1cab111ty of foreign
laws, and to widen the sphere of municipal law..................... .

This would show that the objective employed is the same, both on the
continent and in common law, though the scope for the application of the doctrine
of public policy is more limited in common [aw than in continental countries.

17.20. English reported cases dzaling with public policy, are comparatively few,
i the field of conflict of law.” Most of the English cases which® are habitually
adduced to prove early appication of public policy, are not really’ in point.* And,
indeed, there was neither need nor use of the doctrine until the establishment
of the “vested rights” dogma at the end of the last century.

In this field, as in others, “public policy” appeared when the common law
fhiled to keep “in touch with the needs of the day.”™

Y. Para, 17.13, supra,
%1961) Can. Bar Rev. 309,
#8ee for instance—

(a) Pugh w. Pugh (1951) Probate 482; (1951) 2 All. E, R, 680 (Capacity to marry).
{b) I;e!:‘c. Paine, (I940) 1 Ch. 46; (Capacity to marry). For comment, see 56 L. Q. R.

{c) Brook v. Brook, (1861) 9 H. L. C. 193; (Capacity Lo marry) (Deceased wife's sister).
(d) Mene v, Merte, (18539) 1 Sw, and Tr. 416. (Deceased wife's half sister).
*Drucker in (1955) 4 Int. & Comp. L. Q. 386.

S8¢e para, 1718  supra.

fSee also Katzenbach, “Conflicts on an Unruly Horse: Reciprocal Claims and Toleran-
ces in Interstate and International Law™, (1956) 65 Yale L. J. 1087,

"Ehrenzweigh, Conflict of Laws (1962), page 342.

8Robinson v. Bland, 2 Burr. 1077, 97 Eng. Rep. 717, (1760) (contract unenforceable

under both laws); De Wuiz, v. Hendricks, 2 Bing. 314, 130 Eng. Rep. 326 (1824) (contract

held “contrary to the law of nations” as directed against friendly government), Senios v,
Hidga 8 C. {N. 5) 861, 141 Eng. Rep. 1404 (1850 (interpretation of statute in terms of
applicable to fore1gn transaction); Cretl v. Levy, 16 C. B. (N} 8) 73, 143 Eng. Rep. 1052
{1864) (contracts to be performed in England). Only Hope v. Hope 8 De G. M. & G. 731,
741, 44 Eng. Rep. 572, 576 {1857 was based on the forum’s *'policy”,

YHoldworth, A History of English Law (1926), Vol & page 56,

107 -

Public policy n
common law in
relation to conflict
of laws,

English cases,



108

Alternative

to

public policy—
Story's approach.

Classification
Cheshire.

by

Report on Recognition of Foreign Divorces
{Chapter 17.—Public, Policy.}

17.21, In 1827, Louisiana court remarked “that in the conflict of laws, it must
ofter be a mafter of doubt which (law} should prevail, and that whenever thar
doubt exist, the court which decides, will prefer the law of its own country, to
that of the stranger.”™ Story found “great truth™ in this statement, and returned
to its message in virtually every chapter of his amalysi¥, without having to resort
to an “exception” of public policy.

Only in those few areas where past centuries had produced a semblance
of rules “by which nations are morally or politically bound,™ was there need, and
indeed room, in his work for such an exception.*

17.22. Cheshire, in an earlier edition’ of his Private International Law, divided
English cases on public policy into four classes, viz.—

{I) Where the fundamental conceptions of English justice are disragarded
for example, where a party has been denied a proper hearing, or there
is fraud, undue influence or duress as in the case of Keaufman v. (zer-
so.”

{2} Where English conceptions of morality are infringed.” This is appa-
rently confined to sexual immorality.

(3) Where the transaction prejudices the interests of the United Kingdom
or its relaions with foreipn powers; e.g.. agreements involving refa-
tions with enemy aliens’, or to further revolt abroad,” or for the import
of liguor contrary to foreign prohibition laws.” The cases cited were
concernad with English contracts. [t may be, however, that the rule
of internal public policy would probably be applied externally in the
case of similar contracts governed by foreign law.

{4) Where a foreign status offends the English conception of human Lberty
and freedom of action,—e.g. a contract relating to slavery, or the
status of a ‘prodigal’ in French law’, or a foreign rule prohibiting re-
marriage after a decree of divorce has finally dizssolved the marriage.

The Jast mentioned class, according to Lloyd®, seems indeed to be no more
than an Hlustration of English public policy in refation to personal freedom, and
it probably needs to be broadened to cover such other freedoms as freedom of
trade, which the common law regards as its distinctive policy to protect.”

‘Soul v. His Creditors 5 Martin R. (M. 5.3 569, 595 (La 1827),
“Story 29.

Story T1.

#Thus, Story believed that “by the general law of nations, jure gentium fa‘contt’ac’g
valid under the law of the place where it js made, is) held valid everywhetre™. Story
1. Teo cotrect the results of this (erroneous) assumption, the lex fori re-enters as to con-

ghts™®, Id.; at 213, See also as to marriage

tracte “against good morals, or remon or public Ti

contracts, id. at 104, ) . N
*Cheshire, Private International Law {1952, pp. 145-9, cited by Llovd, Public Policy

{1953 of Cheshire 1973, page 152-155.
sKaujman v. Gerson, (1904) 1 K. B. 591,
TRabinson ¥. Bland, (1T60) 2 Burr. 1077, 1084,
iDynamit A. G. v. Riv Tinto, (1918), A, C. 292
af5e Witz v. Nedricks, (1824) 2 Bing, 314,
WFpsier v. Criscolf, (1929) 1 K. B. 470.
11z) Worms v. De Caldor, (18800 49 1..1. (Ch) 26§,
(o) Re Selot's Trusts, (1902) 1 Ch. 488,
12 loyd. Public Policy ( 1953), page 95.
uCf. {a) Roassillon v, Roussitlon, (1380) 14 Ch, D. 351;
{) Wa=ner v. Helson, (1937 1 K. B, 209.
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17.23. Public policy could be a useful head for dealing with duress. If fraud
is regarded as a vitiating cause, then duress also should bz so regarded. The
means employed should not matter, if the freedom of will of a party is in issue.
It should also be immaterial whether the vitiating factor operated on the party
directly or so acted indirectly. Lord Devlin observed, in another context® “All
that matters to the plaintiff is that, metaphorically speaking, a club has been
uged. It does not mafter to the plaintiff what the club is made of—whether it
it a physical club or an economic club, a tortious club or an otherwise illegal

club.”

17.24. We may refer to a case illustrating duress. In Szechter v. Szechet®, ths
petitioner consented to marriage, in order to escape from imprisonment in truly
appalling conditions and from threats of a mental home: a severe sentenc= of im-
prisonment, followed almost certainly by re-arrest: and, in any event, by the pros-
pect of penury, inability to obtain any employment other than of a mental nature
and inability ever to lead a normal life. Sir Jocelyn Simon, President, in giving
his reasons for making a decree of nullity, said— '

“It is, in my view, insufficient to invalidate an otherwise good marriage
that a party has entered into it in order to escape from a disagreeable situa-
tion, such as penury or social degradation. In order for the impediment
of duress to vitiate an otherwise valid marriage, it must, in my judgment,
be proved that the will of one of the parties thereto has been overborne
by genuine and reasonably held fear caused by the threat of immediate
danger (for which the party is not himself responsible), to life. limb or
liberty, so that the constraint destroys the reality of consent to ordinary

wedlock™.

He also added that for a threat to be an immediate specific threat, “It is suffi-
cient if there is a present continuing danger, though the apprehended death, in-
jury or deprivation of liberty may not happen until an unknown future time.
Equally, in my judgment, though dangers of mere penury or social degradation
will not of themselves invalidate an otherwise good wmarriage, they cannot be
disregarded if they form an essential clement in the danger to life, limb or

liberty.”

17.25. In the casz of Mayer', Bagnall J. after discussing Szechrer v. Szechter',
abserved : —

“The doctrine of duress then applies to the contract of marriage; does it
apply to a dissolutton of marriage? If the question arose in relation to a
system of law which recognised divorce by consent, 1 should have no
doubt that the doctrine would apply. For, as in marriage, there would be
a special type of contractual arrangement which altered status. But the
doctrine is not confined to acts which are contractual, or bilateral or mul-
tilateral; it applies to making a will and it applies to a voluatary dispo-
sition inter vivos. 1 can see no reason in logic or in principle why it should
not apply to a decree of divorce cbtained under duress, at any rate where
an English court is considering a decree granted by another jurisdiction.

2 Rooke v, Bernard, (1964) A. C. 1129, 1209 {per Lord Deviin}, also ibid., at pp. 1108,
1201, o

zechter v, Szechier, (1971} 2 W, L. E. 170, 180.

3n re Mayer, (1971) 2 W, L. R. 401, 407, 408 {Bagnall I.).

SSzechter v. Szechter, (19713 2 W. L. R. 170, {Para. 17- 24, supra.]
- B8-S LDND)/76
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It may be that different considerations would apply if an English court
were considering a decree pronounced by an English court; but T am not
concerned with that situation.

“I should add that I am fortified in my opinion by an obiter dictum of
Barnard J. in Burka v. Burka' shortly reported in the Times, March 17,
1955, where after holding that a marriage contracted in Russia, was in-
valid, the judge added that if the marriage had been valid, he would have
held that a decree of divorce obtained in Russia would have been ineffec-
tive to dissolve it because the wife was being “persecuted and tyrammised
to obtain a divorce”. It appears from the file, which I have examined,
that there, the Russian wife and her mother were being threatened with
terms of imprisonment unless she obtained a divorce.”

17.26. In India, England, America and other countries, generally rules which
protect @ person against undue influence, exploitation bordering on blackmail or
exireme testriction of personal freedom, are wellknown. These rules could be
regarded as the special manifestations of the principle of good faith and decency.
but, in the ultimate analysis, they could be treated as application of the doctrine
of public policy. The application of the doctrine, no doubt, varies in time and
space, and also with the sense of justice of the Judge.

Further, it involves a value judgment, standing above the literal text of the
law; but the rationale of its application, in general, is that the foreign legal pro-
vision which is otherwise regarded as applicable under the rules relating to the
conflict of laws is not acceptable, being inconsistant with the values, eéxplicit
or implicit, in the internal legal order.
17.27. It is to be noted that the docirine of public policy is not confined to con-
tinental countries, and similar doctrines are found in many other countries, fm_:f
example, Argentine’, Brazil', and Mexico*. The application of the doctrine is
not confined to recognition of judgments. The doctrine is also relevant in con-
nection with the proceedings in progress or terminated abroad. and in conncc-
tion with certain other procedural matters. ‘

V1. STATUTORY PROVISION IN ENGLAND

17.28. The recent English Act as to the recognition of foreign divorces and sepa-
rations allows the English courts to refuse recognition on the ground of public

policy®.
VII. CONCLUSION

1729, Having regard to all aspects of the matter, we are of the view that a
simple provision on the subject of public policy should be inserted.

18urka v. Burka (unreported}).

1Arpentina Federal Code of Civil Procedure, section 599.
3Brazilian Code of Civil Procedure, section 792,
Mexican Code of Civil Procedure, section T83.

"English Act of 1971, section 8(2Xb).
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CHAPTER 18
FRAUD
1. INTRODUCTORY

18.1. Fraud as a ground of non-recognition of decrees of divorce and legal
separation appears to be a topic having an importance of its own.

The importance of a consideration of the matier in the context of recog-
nition of foreign decrees of divorce is obvious. On the one hand, confidence
must be placed ia the judicial process of other countries. and too frequent a
departure from the general rule could mean creating limping marriages. On
‘the other hand, there are special circumstances which should be taken note of.
That is the broad consideration which underlies the exception for frand.

18.2. We may mention that there are two categorizs of fraud.—{i) fraud as to
the merits of the case, and (ii) fraud as to the jurisdiction of the Court. In
general, fraud of the first category is mnot taken into account by the courts in
India when exercising the power preserved by specific statutory provisions'
in relation to questioning the validity of a foreign judgment in particular, or
judgments in general. In the field of matrimonial law also, the cases more
frequently relate to the second category of fraud.

In the U.S. A, it is stated that courts will consider only that fraud which
deprives a court of jurisdiction, such as service of process oblained by fraud.
Fraud, which may give rise to cquitable relief (often called extrinsic fraud) does
not deprive a court of jurisdiction. It is, therefore, stated® that the real basis
for the attack on a judgment is want of jurisdiction, the fraud only being a cause
therefor. We need not express an opinion on this view. In any case, if this
view is correct, it reinforces the need for recognising fraud as a ground of attack.

11. INDIAN LAW

183. With reference to Indian law, we shall first examine the effect of fraud
on judgments in general. In India, it is well-established that the validity of a
juibmnt is subject to attack on the ground of fraud. In Ahmedbhioy's cese’,
the Bombay High Court considered at length the quesiion of fraud as affecting
judgments, op gencral grounds of English law, with reference to three classes of

persodns, namely—
(a) privies:
(b) perscns, who though nat privies, were represented in the proceed-
ings;
(¢) stranpgers.

The High Court observed—

“In the first place the judgment may be an honest. one, obtained in a suit
conducted with good faith on the part of both plantiff and defendant. In
such a case, the previous judgment is clearly binding both on class (2)
and class (b); class (c) will be in no way affected by the judgment if it iz
inter parties, but if it be one in rem passed by a competent Court they will
be bound by and cannot controvert it. In the second place. the judg-
ment may be passed in a suit really contested by the parties thereto. but
may be obtained by the fraud of one of them as against the other. There

1Bection 13, Cod; of Civil Procedure and section 41, Evidenco Act.

ee. (a) Note “Foreign Judgments and res jrdicata™ (19283 41 Harv. L. R. 1955, and (b)
“Dovelopments—res judicara’” (1952} 65_ Harv. L. R, $18, 851,

14 kmedbhoy v. Rubibhoy, (1882) I L. R.6 Bom. 703.
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has been a real batile, but a victory unfairly won. In this case, again,
class (a) and class (b) and, as regards judgments 4n rem, class {c), are in
one and the same position, which is that of the parties themselves, The
judgment is binding on them so long as it remains in force, bug it may
be impeaced for fraud and set aside if the fraud be proved. In the #hird
place, the previous judgment may have been oblained by the fraud and
collusion of both the parties to the former suit. In this case, there has
been no baffle. but a sham fight. As between the parties to such a
judgment, it is binding. The same rule will apply between the privies:
of these parties, except probably where the collusive fraud has been on
a provision of the law enacted for the benefit of such privies.”

We have quoted this passage to show the general approach adopted by
courls in India in relation to fraud as affecting the validity of a judgment.

184. It may be noted that these principles apply even where the procedural
law allows other remedics to deal with the particular species of fraud. Thus,
in the case of an cx parie decree, the defendant can file a suit to have it set
aside on the ground of fraud, even though he has failed to have it set aside under
Order 9, rule 13, of the Code of Civil Procedure, 1908 The two remedies are
distinct. The remedy under Order 9, rule 13, Is a summary one. The suit ou
fraud is really an analogue of the Equity “Bill’.?

18.5. The authorities on the question as to the powers of a Court to treat de-,
crees which had been obftained by fraud as nullities, are reviewed at some
length in the judgment on the original side in the High Court at Calcutta by
Stonley, J. in the case of Nistarini Dassi v. Nundo Lal Bose.! In the latter case
of Rajib Panda v. Lakhan Sendh Mahapatri} also, the true meaning aud cffect
of section 44 of the Evidence Act were considered.

18.6 Fraud, besides being made a ground of attack, can be a ground of defence
also. When a subsisting judgment, order or decree, which is relevant undex
sections 40, 41 or 42 of the Indian Evidence Act, 1872, is set up by one party
to a suit as a bar to the claim of the other party, it is not neccessary, ],fm"._;]:_lﬁ?
party against whom such judgment, order or decree is set up, to bring a sepa-

rate suit to have the same sct aside, but ¥t is open to such party, in the same
suit in which such judgment, order or decree is sought to be used aga,u}st_
him, to show, if such be the case, that the judgment, order or decree relied upon
by the other side was delivered by a Court not competent to delivér it, tor was
obtained by fraud.®

18.7. These principles are not confined to judgment of Indian courts; they ate
equally applicable to foreign judgments. We may mention, in this connectiom.
that section 13 of the Code of Civil Procedure, 1908, to which we have already
made a reference® in our general discussion of the Indian law as to recognition
of foreign judgments, specifically mentions fraud when enumerating the circums-
tances in which a forefgn judgment is #or conclusive proof. Similarly, thc Indian
Evidence Act, in section 44, while providing for the relevancy of certam judg-
ments, expressly’ allows a judgment, even if otherwise relevant, to be a;ttacked

Radha Raman v. Fran Nath, 1. L. R. 28 Cal. 475 (P. C)).

3Cf. Wyett v. Palmer, W. N. (20th May, 1899), page 74, referred to in Nissarini ﬂa.m v.
Nundalal Bose, 1. L. R, 26 Cal. §91, 915.

INistarini Dassi v. Nundo Lal Bbse, (1399), I, L. R: 26 Cal. 891, 207 to 910

*Rajib Panda v. Lekkan Sendh Mahapaeri, (1899 L L. R 27 Cal. 11, 1%, 21 fMeIn.n
C. I. and Banerjee, 1. .

sBansi Lal v. Dhapo. (1902) L L. R. 24 AlL 242, 247 (Stanley, C. T. and Burltm. 5.

€See Chapter 4, supra.

"Section 44, Indian Evidence Act, 1872, .quotad |n para. 1817, infra.
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on the ground of fraud. This provision of the Evidence Act applies also to
judgments mentioned in section 41 of that Act—i.e. certain judgments affecting
status. These statutory provisions give sufficient indication of the legislative
recognition, in India, of the common law principle that the validity of a judg-
ment can be questioned on the ground of fraud.'

188. We need not, for the present purpose, discuss the precise boundaries of
this principle, or the proper procedure that should be adopted for invoking the
jurisdiction of the court. But it is desirable to mention a few points of impor-
tance, and we shail discuss these points after dealing with the English law on

the subject of fraud.
Iil. ENGLISH LAW

18.8A. In England, the general principle that the validity of a judgment can be
attacked on the ground of fraud®, is accepled. Coe V. Langford’, for example,
decided that where the judgment has been obtained by fraud, the court has
jutisdiction, in a subsequent action brought for that purpose, to set the judg-

ment aside.
Io Jonesco v. Beard!' it was said by Lord Buckmaster—

“Jt bas long been the settled practice of the court that the proper method
of impeaching a completed judgment on the ground of fraud is by action
in which, as in any other action based on fraud, the pariiculars of the
frand must be exactly given and the allegation established by the strict

proof such a charge requires.”

$B.9. It is somstimes stated that, in England, advantage of a fraud can be
taken only by a stranegr to the judgment who is not privy to the fraud, the
reasoning being that a party to the proceedings could have applied to vacate
the judgment. The theory advanced in this regard js that— (i) a party if guilty,
cdmmot take advantage of his own wrong, and (i} & party, if innocent, should
have pursued the remedy by way of appeal. However, the position on the sub-
ject is mot entirely beyond doubt® In any case, so far as challenging a decree
of divorce on the ground of fraud is concerned, English Courts seem to have
adolpl;écl‘i 4 liberal attitude on this point, and have not regarded a party to the

decree as debarred from claiming relief.
19,1,6. It is well established in England that foreign judgments can be impeach-
ed gn the ground of fraud, 8.0.10.11.12.33  jp so far as it affects the jurisdiction of

the foreign court.

“8ee paras. 18:8 to 18110, infra.
David Kennedy v. Dangrid, (1943} 2 All England Reports 606.
Wooe v, Langford, (1893) 2 Q. B. 376. '
“Jonesco v. Beard, (1930) A. C. 208, 300,
. gee . M. Gordon, "Actions to set aside judgments™ {1961) 73 L. Q. R, 533,
sBonaparte ¥. Bonaparte, (1892) Probate 402.

TSae para. 18:7, supra and 18:13, infra.
{1382) 10 Queen's Bench Division 295.

t4 boullof ¥. Oppenheimer,
YWadale v, Lawes, (1890) 25 Queen's Bench Division 310,

W@Godd v. Delan, (1905) 92 Law Times 510.
uHip Foong Hong v. Neotia, (1918) A. C. 888 (Pqivy Council).

vElermon Lines V. Read, (1928) 2 King’s Bench 144,
ugyal v, Heyward, (1948) 2 AN E. R, 576 (C. A.).
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18.11. 1t is pertinent to point out that it is not denied in English law that fraud
is a valid ground for not recognising a foreign decree of divorce.! Fraud as to
the merits of the case decided by the foreign court would ordinarily be ignored
in England ; but fraud as to the jurisdiction of the foreign court would be taken
into account’. The case of Middleton v. Middleton® dealt with both aspects of
the matter, In that case, the husband had obtained a decree of divorce in the
State of Ilinois (U.S.A.)) by making two false allegations : first, that he had
been resident in the State for over a year, and secondly, that his wife had desert-

ed hirmn,.

Both the allegations were false, but were believed by the Illinois court.
It was held in England that— .
(i} the husband’s false evidence as to be matrimonial allegations (deser-
tion in this case) was not a ground for refusal to recognise a decree,
but
(ii) his fraud as to the jurisdiction of the Illinois court justified a refusal
to recognise the decree in Engiand.

18.12. As to the rule* that foreign judgments can be set aside for fraud it is
sometimes stated that there is a possible exception in England as to judgments

in rem. Halsbury states®, for example—
“In accordance, however, with the general principle that judgmeats in
rem are conclusive and binding on all the world, an action here based on
fraud in obtaining such judgment will not be entertained so long as the
judgment stands in the original country.”

However, it should be stated that even this view is not unmiversally accepted.
For example, as one writer* concludes : :

“There seems no reason why a foreign judgment in rem obtained by
fraud should be sacrosanct.™

Similarly, Dicey’ states: ‘
“Any judgment whatever, and therefore any foreign judgment, is, i ob-
tained by fraud, open to attack.”

Dicey further remarks® that the doctrine “may apply” as between litigants
to a judgment in rem”,—though he acknowledges that there are some doubts
whether it vitiates a judgment in rem so as to affect the rights of third parties. °

In Mc Alpine’s case’, the husband obtained a divorce in Wyoming (US.A.)
by misrepresenting to the Court the wife’s address, and by reason of this fraud,
the wife had no motice. The divorce was not recognised, for this reason. '

'Bonaparte v, Bonaparte, (1892) Probate 402.

Middleton v. Middleton, (1966) 1 ‘All E. R. 168, See, for detailed discussion of the
case, 29 Modern Law Review 327 and 41 British Year Book of International Studies.

iMiddieton v. Middleton, (1966 1 All E. R, 168.

Para. 18:8, swupra.

Halsbury, 3rd Edn., Vol, 7, page 148. .

SWolff, “Res Judicata in Divoree” U. West, Austl, Ann. L. Rev. Vol. 1 (1948-50), page
369 at papes 373-80 (1948-50), quoted in Pyrles, “Recognition of foreign judgments  etc.”
(1972) 12 1. J. 1. L. 31, 44, .

"Dicey, Conflict of Laws (1967), page 1007,

Dicey, Conflict of Law, (1967), page 1010,

Me Alpine v. Mc Alpine, (1957 3 W.L.R. 698, noted in (1958) 74 L. Q. R. page 8,
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IV. FRAUD, PUBLIC POLICY AND NATURAL JUSTICE

18.13. The categories of fraud and breach of natural justice might sometimes
coalesce—as for example, where the foreign court is deceived by the statement
of the petitioner that the whereabouts of the respondent are not known. In
such a case, the foreign decree would not be recognised’, and the legal grounds
for non-recognition are two-fold, though the same set of facts gives rise to the
two grounds, namely, (i) fraud affecting the jurisdiction of the court; and (ii)
breach of natura! justice in that respondent, the wife, had po notice.

18.14. At this stage, we may refer to the view sometimes taken on the question
whether fraud forms part of public policy. In the Hague convention, public
policy is specifically mentioned as a ground of non-recognition. But the con-
vention is silent as to fraud. It appears that, in the discussion on the draft
international Convention on recognition of divorces, the delegate from Austria
did press for the inclusion of the ground of frand as constituting a separaie
exception to the general rule of recognition, but their suggestion did not find
favour with the Conference, apparently because the practical importance of
fraud in Continental countries was not considered to be very great. It is, how-
ever, well established in the common law that the judgment of a foteign court
procured by fraud is not binding on English courts, and will not be recognised
in an English court, even if the judgment is otherwise valid and even if all the
other requirements of recognition are satisfied. In view of specific Indian legis-
lative precedents on® the subject, it is advisable to mention fraud separately as

a ground for non-recognition.

18.15. Fraud and breach of natural justice are sometimes taken as connected
with each other. In Middleton’s case', the Court observed:

“Finally, I might mention an old decision which has nothing to do with
divorce, but is of some assistance on the attitnde of our courts towards

foreign judgments obtained by fraud', and which indicates that the con-
ception of what is contrary to natural justice may be wide enough to
cover the present facts. Oschesenbein c. Papelier’, was a case before the
Judicature Act, 1873, where the Court of Chancery was asked to grant
an injuction to restrain a party, who bad obtained judgment for a debt
in a foreign court, from bringing an action on the judgment here because
the judgment had been obtained by fraud. On appeal, it was held by
Lotd Selborne L. C. and Mellish L. I. that the injuction could not be
granted because a common law court would take cognizance of the fraud.

“The Lord Chancellor said®:

‘] should be sorry to think that anythiug should fall from this court
which might give the least colour to amy doubt as to the power of
court of law to take cognizance of fraud in obtaining foreign judg-

ments.’
“And Mellish L. J. said":

\Wacalpine ¥. Mucalpine, {1957) 3 All E. R. 1M,

Para. 18:2, supra.

aMiddleton v. Middldron (1906) 1 All E. R 163, 2 W.L R, at page 523.
Emphasis added.

¥schsenbein v. Papelier, (1873) 8 Ch. App, 695,

$0schsanbein v. Papelier, (1873) 8 Ch. App. 698,

"Oschsenbein v. Parelidr, (1873) 8 Ch. App. 700,
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‘It was always held that a foreign judgment could be impeached at
law as contrary to the principles of natural justice, as for instance,
on the ground of the defendant having had no notice of the foreign
action, or not having been summoned, or of want of jurisdiction or
that the judgment was frauduilently obtained.’

“The interesting point is that Mellish L.J. treated both want of juris-
diction and obtained a judgment by fraud as instances of a judgment be-
ing contrary to the principles of natural justice.

“From these citations ¥ reach the following conclusions:

‘The rule in Armitage v. Attorney-Generad' is pot an  over-tiding
principle, but is subject {o exceptions. One exception is where the
decree was obtained by fraud going to the point of jurisdiction. If
the rule is as stated in some of the authorities yhsy yhr only excep-
tion is where the decree was made in circumstances which offend
natural justice or ‘substantial justice, the definition of what is com-
trary to natural justice or substantial justice, is wide enough to
cover such a fraud as was perpetrated by the husband in this case.”™

Of course, the same set of facts may amount to fraud as well as to breach
of natural justice’, as we have already pointed out.

18.16. English Iaw permits a domestic judgment to be challenged on the ground
of fraud only if the facts upon which the challenging party relies were discover-
ed since the trial’. However, this general rule creates some problems in rela-
tion to perjury’.

Y. CONCLUSION

18.17. Having considered all aspects of the matter, we are of the view that—

{a) fraud should be specifically mentioned as a ground for non-recog-
nition, and should not be left to be dealt with under the head of
“public policy*” or as breach of natural justice®;

{b) the provision in this regard should be a simple one, as in section 44
of the Evidence Act®

CHAPTER 19
ANCILLARY ORDERS

I. INTRODUCTORY
19.1. So far, we have discussed the question of recognition of the principal ad-

judication as to divorce or legal separation. It is well-known that, in almost
every country, when a court orders the dissolution of marriage under a legisla-

IArmitage v. Aliorney-Gensraf, {1906) Probate 135.
*Para. 18:9, supra .

a) Duchess of Kigston's case, 2 Sm. L. C. 754 {12th Ed))
(b} Young v. Keighly, (1809) 16 Ves, 348, 33 E. R, 1016
{¢] Wason v. Westminister, {1861} 4 L. T, 80.

‘Para. 18:10, supra.

5Para. 18:11, supra.

“Para. 18:12, supra.
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tive enactment, the enactment confaims provisions empowering the court to pass
orders for maintenance, custody of children, alimony and similar matters. For
the sake of convenience. we may refer to these orders as ‘ancillary orders’,--an
expression frequently used' in the literature on the subject.

In this Chapter, we shall discuss the question, how far ancillary orders
passed in matrimonial proceedings by foreign courts should be recognised.

19.2. The jurisdiction to pass ancillary orders in matrimonial causes has an
interesting history, According to common law, the spouses were bound to live
together, but, in certain circumstances, a decree of divorce a mensa at thore
could be passed by ecclesiastical courts. A learned writer has stated® the posi-
tion in these words—

“Where the decree was pronounced at the suit of the wife, the mere per-
mission to live separate would not give her adequate relief. By the
mere fact of the marriage the whole of her property passed under the
control of her husband, and she could not live apart from him unless
provided with the means to live. The court, therefore, would pronounce
in her favour a decree for alimony as ancillary to the decree for separa-
tion.”

19.3. This is the germ from which modern jurisdiction to pass ancillary orders
is derived. The precise question to be considered on the subject is, whether
such orders passed by foreign courts should be recognised in India. For reasons
which we shall indicate in detail later’, we are of the view that there should be
no automatic recognition of ancillary orders pastud by a foreign court, even
where the grant of divorce, in consequence of which the ancillary order is pass-
ed, is required to be recognised under the proposed law.

19.3A. Findings of fault also need not be recognised. The finding of a court
regarding fault is, of course, different from an ancillary order. But, apart from
certain other aspects which will be mentioned later!, it may be stated that there
is no real illogicality in not recognising such finding, because non-recognition ot
the finding does not affect recognition of the divorce or legal separation. It
may also be stated that if the finding of fault is made conclusive, injustice may
sometimes arise—for example, where the proceedings in the foreign court were
ex parte.

Apart from this consideration, the theoretical justification for not recog-
nising the finding of fault is that what the law should recognise is the effect of
the determination by the foreign court on status, it being the general policy of
the law that in the absence of certain special circumstances, persons who are
divorced in one country should mot be regarded as married in another country.
This policy of the law is satisfied by recognising the decree in so far as it dis-
solves the marriage, and there is no compelling necessity further to recognise the
finding of fault also.

fI. PROVISION IN ENGLISH ACT AS TO NON-RECOGNITION OF
: ANCILLARY ORDER

19.4. At this stage, we may, in order to indicate more precisely what we have
in mind, refer to section 8(3) of the English Act of 1971, which reads*—

E. G., see para, 19:2, infra.

31 L. Barton, “Enforcement of Financial Provisions, in Graveson (EdY—A Century of
Family Law, pages 352, 333, .

*Paras 19:10 and 19:11, infra.

*Paras. 19:4 and 19:11, infra.

sSection 8(2), English Act of 1971,
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“(3) Nothing in this Act shall be construed as requiring the recognition
of any findings of fault made in any proceedings for divorce or sepa-
ration or of any maintenance, custody or other ancillary order made

in any such proceedings.”

19.5. The principle underlying this provision in the English Act is that a decree
of divorce primarily determines status, and it is not necessary for another country
to recognise ancillary orders passed in consequence of the decree, mnor is it
necessary for that country to recognise the findings of fault. Both these matters
are, so far as the foreign country is concerned, unimportant. Moreover, the first
belongs to the realm of obligation'. As Parker L. J. (as he then was), observ-
ed with reference to ancillary orders in generalf,—

“The application of the foreign law as to statws does not involve apply-
ing the foreign law as to obligation.”

It is true that these observations were not made in the context of divoree,
but they do apply to divorce. Thus, it has been held® that dissolution of a mar-
riage by a foreign court does not put an end to maintenance, even where an
English court has made ap order for alimony in a suit for judicial separation.
It was so held by the Court of Appeal in Wood v. Wood'.

196, In the English case of Wooed v. Wood®, referred to above, the Conrt of
Appeal drew a distinction, in regard to divorce Jaw, between, on the one hand,
matters of status, and on the other hand, matters of personal right and obli.
gation flowing from a decres. The English court accepted the foreign decree as
ending the status of marriage, but did not accept the contention that the foreign
decree discharged cxisting personal rights under the maintenance orders. To
that extent—but only to that limited exteni—is the doctrine of "dwmble
divorce™ accepted—a doctrine often put forth® as a description of the rule under

discussion.

In a note on Wood v. Wood (supra), a learned writer observed®: —

“So far as the problem under discussion is concerned, it would scem to
be both good law and good policy that an adjudication by the courts of
the husband’s domicile upon his wife's right to maintenance should not
be recognised without possibility of question simply because the dissolu-
tion of the marriage which was the outcome of the same proceedings
would itself be so recognised ............ As a matter of policy, it is scar-
cely desirable that, regardless of the circumstances, an English court
should in al cases be compelled to deprive a2 woman, resident and pro-
bably now domicilled in Esgland, who has possibly committed’ no
offence known to English law, of her rights and those of her children
under a maintenance order, leaving her to obtain what relief (if any) the
court of a possibly distant country has decided to give her in proceed-
ings of which she possibly and reasonably knew nothing.”

l-a. Para. 19:6, infra.
S\Metliss v. National Bank of Freece, (1957) 2 All ER 1:13 {C. A)2 ALE R. 1 13

(C, A.) (per Parker, L. 1.).

Wood v. Wood, (19573 2 All E. R, 14:24, 29, 100 8. 1. 360, reversing (1956) 3 All E. R.
545,

iWood v. Wood (19572 AILE. R, 14,

SPara. 19:10, infra.
P, B. Carter in (1957 33 British Year Book of International Law 336,
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III. AMERICAN DECISIONS

19.7. It may be mentioned that the decision of the Divisional Court in Wood
v. Wood', which led to the judgment of the Court of Appeal in the same case
to which we have referred above,® was the subject of a note by Professor Good-
hart in the Law Quarterly Review.? In that note, he referred to certain Ame-
rican cases, and particularly to Estin v. Estin',—a decision of the Supreme Court
of the United States, and Vanderbilt v. Vanderbilt’—a decision of the Court of
Appeals of New York. (After the pote, the decision in ¥anderbilt was approv-
ed by the Supreme Court). The rationale of these decisions is that a court can-
not adjudicate a personal claim or obligation unless it has jurisdiction over the
person of the defendant.

In both these American cases’, the questions before the court were pri-
marily directed to the impact of Article IV, section 17, of the Constitution of
the United States (commonly called the “full faith and credit clause™), on the
law of New York State as cxpounded or emacted. That article provides that
“Full Faith and Credit shall be given in each State to the public Acts, Records.
and judicial proceedings of every other State.”

19.8. In Estin v. Estin’.—a judgment of the Supreme Court of the U.S.A.—the
wife had obtained, against her husband, a support order (equivalent to our main-
tenance order), from the New York court, at a time when both parties were do-
miciled in that state. Later, the husband, having acquired a domicile in Nevada,
pbtained an “ex parte” decree of divorce. The highest court in New York hav-
ing (as the majority of the Supreme Court thought) held that its jurisdiction to
maintain the support order survived the divorce, the question was whether that
conclusion was consistent with the full faith and credit clause of the Constitu-
tion.

There was a division of opinion in the Supreme Court, Jackson J., being
of opinion that New York was discriminating agamnst a particular kind of de-
cree, an “ex parte” decree, and that it could not do so consistently with the obli-
gation of the full faith and credit clause; Frankfurther, J., however, not being
satisfied that the New York Court of Appeals had, in truth, reached the con-
clusion attributed to it. favoured a reference back to the New York court

accordingly.

The view of the majority of the Supreme Court of the US.A. in this
case rested on the circumstance thai the decree was an “ex parte” decrec. Tak-
ing the view that the highest court in New York had held that a support order
could survive such a divorce, and that the support order in the case before them
had so survived, they were of opinion, first, that a change in marital stetus did
not necessarily involve the result that all the legal incidemts of marrigge—in-
cluding the quasi-proprictary personal rights of a wife under a support order—
were thereby affected ; and, secondly, that in the case of an “ex parte” divorce,

T iWood v. Wood (1956) 3 All E. R, 645 (D, C. on Appesl Waod v. Wood. (1957 2 All
E. R. 14.
‘Para, 19:4, supra.

Goodhart in (1957) 73 L. Q. R, 2
On appeal, Vanderbilt v. Vanderbilt, {1957) 354 U, 8. 416, 418,

‘Estin v. Estin, (1948) 334 U. S. 541, Para, 19:8, infra.

sWanderbilt v. Vanderbilr, (1956) 135 N. E, 2d 553, (New York Court of Appeals).
On zppeals, Vanderbilt v. V anderbilt, (1957) 354 U. 8. 416, 418,

Ses discussion in Wood v. Wood, (1957) 2 AILE. B. 14 (C. A)).
TArticle TV, section 1 of the Constitution of the U, 3. A.
SEsrin v. Estin, (1948) 334 U. S. 541, 546, 547, 549,

11

American cases,

American cases,



130

Principle of Ame-
rican cases.

Collateral
and

divoree".

orders
‘divisible

Report on Recognition of Foreign Divorcés
(Chapter 19-—Ancillary orders)

there was nothing offensive to the full faith and credit clause in the view taken
by the New York courts that scope of the Nevada decree did not, outside
Nevada, extend beyond a defermination of the marriage status. The majority
opinion of the,Supreme Coust delivered by Douglas J., contained this passage:
“MNevada ............... apparently follows the rule that dissclution of the marringe
puts an end to a support order.” The majority further said that the claim of
the husband, if accepted, would involve “nothing less than an attempt by
Nevada to restrain (the wife) from asserting her claim under (the judgment) of
the New York court.

199. We nced not discuss Vanderbilt's case. But, it clearly emerges from the
two cases that, if—to take a hypothetical case—a wife obtains from her hus-
band, (then domiciled in New York), a maintenance order or its equivalent {as
by the law of the state she might clearly do), and if, thereafter, her husband
acquires an English domicile and obtains an ex parte divorce in England; the
courts of the New York State would regard themselves as perfectly free to con-
tinue or vary, as they thought fit, their own pre-existing maintenance order,
gither (i) on the pround that the principle of comity did not require any greater
acknowledgment of the “ex parte” English decree than a recognition of the
determination of the marriage status, or (ii) on the ground that, since the English
decree, on its face, did not purport to do more than determine the married status
(and particularly did not purport to affect the New York law as to maintenance
and the order made thereunder), it was a maiter wholly within the competehce
of the New York courts to decide what, according to their own law, was the
effect of the English decree on the position and personal rights of its own cm-
zens (including the children of the marriage).

Thus, the American view as can be deduced from the above decisions
and the English view are, in substance, the same.

IV. DIVISIBLE DIVORCE

19.10. It is in this context that the expression “divisible divorce™ is often used’,
but, strictly speaking, the expression is not accurate’. What is divisible is not
the divorce, but the composite order, of which divorce is the occasion.

A right to support normally exists under the marital status, but it is a
purely personal right, owed by one spouse to the other as an individual. Though
alimony is often awarded as an incident to a divorce decree, it may be granted
without divorce, as a decrec for separate maintenance. The decree for main-
tenance thus given does not affect the existence of the marital status; that re-
mains as before, still subject to a divorce action brought at the proper forum.
Leflar* has explained this aspect.

Leflar then points out':

“Conversely, a prior alimony award is not always superseded by a later
ex parte divorce decree to which the one to whom alimony has been
awarded was not a party. It will sometimes be impossible to secure a
valid award of alimony in connection with an admittedly valid divorce
decree, since the divorce action may proceed in rem against the dothici-
liary marital status, with only the suing plaintiff before the court. The

IE.g. See Leflar, Coflict of Laws (1968), page 551.
*Para, 19:6, supra.

¥Leflar, Conflict of Laws (1968), page 551.

1] sflar, Conflict of Laws (1968), page 531.
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action for alimony must be based either on personal jurisdiction over the
defendant sued, or on attachment or garnishment brought against his
local property. TIn such case, the prior decrge for separate maintenance
still remains in force after the divorce, if the law of the state in which

1

the prior decree was rendered says that it dies’

19.11. In this connection, it may be noted that the second paragraph of Article
1 of the Hague Convention® indicatcs that the Convention is limited to securing
recognition of the fact that the marriage hay been dissolved. The underlying
objective, in the minds of most delegations attending the discussions that led
to the Convention, was to reduce artificial barriers to the re-marriage of either
spouse after divorce. This made them unsympathetic to a2 German proposal,
espoused also by the delegations of Austria, Holland and Belgium, to secure the
recognition, under the Convention, of findings of foewlt. This proposal of Ger-
many secemed to ignore the fact that, in different countries with different social
conditions, different views may be taken of what amounts to “fault” or whether,
indeed, any account should be taken of fault. It may be noted that in some
countries, divorce is allowed irrespective of fault, e.g., by mutual consent.

Apart from findings of fault, the delegations were reluctant to extend
the Convention to ancillary orders. such as, those relating to maintenance and
to the custody of children, partly because of the existence of other Conventions®
relating to such orders, and partly because of the fear of infroducing complica-
tions which might prejudice agreement on the essential objectives of the Con-

vention.

Angillary orders, such as, ordars for the payment of maintenance or
orders regulating the custody of or access to children, present special problems,
because they are seldom final in their effect.

19.12. These were the reasons which explain article 1, second paragraph, of the
Convention, and broadly speaking, these reasoms justify the inclusion of a spe-
cific provision on the subject. For this purpose, section 3(3) of the English
Act, which we have already quoted®, furnishes a suitable precedent. We agree
with the principle on which it is based®, and we recommend that it should be

adopted.

V. NEED FOR PROVISION FOR ANCILLARY ORDERS

19.13. Of course, the non-recognition of ancillary orders, which we have re-
commended above®, may leave a vacuum’. What will be 'the legal position bet-
ween the parties on matters on which ancillary orders were or could have been
passed ? Such problems can arise. The difficulty is illustrated by the English
case of Torok v. Torok®, which we shall discuss later”.

1Estin v, Estin, (1948) 334 U, 8. 541,
2Article 1, second paragraph of the Hague Convention.
®E, g., (a) the Convention of October 24, 1956, on the law applicable to alimony obli-

gations towards children, and .
{b) the Convention of April 15, 1958, relating to the recognition and execution of deci-

sions concerning alimentary obligations towards childran.
Para, 19-4, supra.
Para. 19-5, supra.
fPara. 19'12, supra.
See alsp para. 1915, supra.
¥rorok v. Torak, {1973) All England Reports 101, (1973) 1 Weekly Law Reports, 1066,

*See para. 1924, infra.
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19.14, We may, at this stage, state briefly, in outline, the provision that is need-
ed to empower Indian Courts to pass appropriate orders’. Where the foreign
divorce or judicial separation is recognised by virtue of the proposed new Act,
then, whether the foreign court has or has not passed orders for the maintenance
of either party, or orders for the custody, education or maintenance of the chil-
dren of the marriage, or orders for the disposal of any property of either of the
parties or their joint property, or other ancillary orders, either party may apply
to the competent court for passing ancillary orders.

In this context, the “competent court” will mean the court—

(a) which, under any law for the time being in force, would have been
competent to try a proceeding for divorce or judicial separation, as
the case may be, if such a proceeding had been instituted on the
date on which the present application is filed, by the party now
applying for an ancillary order, on a ground available under that
law, and

{b) which, under such law, would have power to pass such ancillary
order, (that is, the ancillary order now applied for), on or after ter-
mination of the proceedings for divorce or judicial separation.

19.15. The need for such a provision arises by reason of the combined opera-
tion of the following two factors:—

(a) The divorce granted by the foreign couri is to be recognised under
the proposed law, and the parties would no longer be husband and

wife.

(by At the same time, since the proposed law is going to provide® (in
effect) that the ancillary order passed by the foreign court may not
be recognised, the ancillary order will be of no consequence in India

The result will be that there will be an hiatus®, in regard to matters
governed by ancillary orders. It is in order to fill up this hiatus that a provision
of the nature supgested above' is needed.

VL PROVISIONS IN VARIOUS ACTS AS TO MAINTENANCE AND
CUSTODY

19.16. It may be mentioned in this conmection that the existing provisions of
Indian statute law may not over all aspects of the situation. For example, as
regards maintenance, the Hindu Adoption and Mainfenance Act, 1956, and
section 125 of the Code of Criminal Procedure, 1973—to take two important
provisions—woﬁld not cover the case, since, after-a judicial divorce, neither of
these two legislative provisions applies. Thus, section 18 of the Hindu Adop-
tion and Maintenance Act, 1956, provides for the maintenance of a *Hindu wife’
—which expression would not be applicable after a legally recognised foreign
divorce. Section 125 of the Code of 1973 is not meant for a wife divorced judi-
cially, Nor would it be possible to resort to any supposed common law doct-
rine imposing an obligation to mainfain, because, once the marriage is regarded
as having been lawfully terminated, there is no such obligation fo maintain the
ex-wife at common law.

IThis is not a draft section.
Para. 19:12, supra.
SPara. 19:13, supra.
Para. 19:14, supra.



Report on Recognition of Foreign Divorces

(Chapter 19.—Ancillary orders)

19.17. Similarly, as regards the custody etc. of minor children, the other Cen-
tral Acts will not cover the situation. An application for the appointment of a
guardian of the person can, for example, be made under the Guardians and
Wards Act, 1890, and orders for custody can also be passed under that Act in
certain circumstances, but that Act is not framed with the object of dealing with
the situation arising on dissolution of the marriage. Same applies to the Hindu
Minority etc. Act, 1956. Moreover, because of the very restrictive provisions
contained in the various Acts,—e.g. section 6, Hindu Minority and Guardian-
ship Act', 1956, and section 19, Guardians and Wards Act’, 1890,—certain diffi-
culties arise. These difficulties are illustrated by a few reported cascs’’,

19.18. In this connection, we may quote section 19 of the Guardians and Wards
Act, 1890, which provides as follows: —

“19. Nothing in this Chapter shall authorise the Court to appoint or de-
clare a guardian of the property of a minor whose property is under
the superintendence of a Court of Wards, or to appoint or declare
a guardian of the person—

(@) of a minor who is a married female and whose husband is not,
in the opinion of the Court, unfit to be guardian of her person,

or

(b) of @ minor whose father is living and is not, in the opinion of
the Court, unfit to be guardian of the person of the minor, or

(c) of a minor whose property is under the superintendence of a
Court of Wards competent to appoint a guardian of the person
of the minor.”

Clause (b) of the section is of particular relevance.

19.19. In the Hindu Minority and Guardianship Act, 1956, section 6 provides
(in effect), that the father has a preferential right to guardianship, though the
mother has the preferential right to custody upto a certain age. By section 19
of the Guardians and Wards Act, 18%), (quoted above), it is enacted, in sub-
stance, that the Act does not authorise the court to mppoint or declare a guar-
dian of the person of a minor whose father is living, if the father is not, in
opinion of the court, unfit to be the guardian of the person of the minor. These
two provisions are slightly weighted in favour of the father. But, section 26 of
the Hindu Marriage Act, 1955, which deals with orders for the custody etc., of
the children in the course of, or on the termination of, the matrimonial proceed-
ings under the Act, is on a different line. Under that section, the court may

make such orders with respect to the custody, maintenance and education of .

‘minor children, as it may deem just and proper, consistently with the wishes
of the child wherever possible.

Para. 19:19, infra.

Para. 19:18, infra.

MCapiain Rattan Amrit Singh v, Kamaljit, A, L R. 1961, Punj. 5.

tSunil Kumar v. Sativani, A. I R. 1969 Cal, 573.

SKomalakshmi Amma v. Bhaskar Menon, A. 1. R. 1961 Kerala 154, 155, para. 2.
SRaphavan Nayar v. Lakshmi Kuei, A, L R, 1961 Ker. 193

"Kusa Parida v. Vaishnab, A, 1. R. 1968 Orissa, 60

t4vinash Devi v. Dr. Khagan Singh, A. L. R. 1962 Punj, 326; Para, 19.19, infra.

SPara 1918, supra.
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The conirast between the Hindu Marriage Act and the Acts relating to
guardians was noted in a punjab case'. It was pointed out that the section in
the Hindu Marriage Act introduces no restriction, {in contrast with the pravi-
sions m the Guardians and Wards Act, or the Hindu Minority etc. Act) as w0
tha orders that can be passed, and gives no special states to the minor’s father.

19,20. The shift in emphasis in the various statutory provisions is also illus-
trated by a Calcutta case®. In that case, 8. K. Chakravarti, J. held that though
under section 19 of the Guardians and Wards Act, 1890, if the father is not uo-
fit to be the guardian cf the person of a minor aged more than § years, the father
should be the guardian. still, under section 13 of the Hindu Minority and
Guardianship Act, the prime and sole consideration will be the welfare of the
minor. Section 19 of the Guardians and Wards Act, 1890, will, therefore, have
1o be read subject to section 13 of the Hindu Minosity and Guardianship Act,
1936, so far as Hindus are concernesd.

P. N. Mockerice, J. discussing the point at still greater length, held that
section 13 of the Hindu Minority and Guardianship Act had brought about a
material change, so far as Hindus were concerned. It made it quite clear, that
in all cases, imrespective of the status of the person clainting the guardianship,
the welfare of the minor would be ihe paramount consideration. He held that
pader the Guardians and Wards Act, so far as the farher it concerned, fis clairn
for guardignship in the case of a boy of more than 5 years of age would be the
paramowunt consideration. In regard 10 ofher persons claiming guardianship, the
said Act pui the welfare of the minoy inm the forefromt, end made it the para-
fount consideration. He also added that the welfare of the minor, though not
the paramount consideration in cases coming under section 19, is not altogether
without sigmificance, It will be one of the considerations, or one¢ of the facts,
o be considered in the matter of the claim of guardianship, even of the father,
and as one of such considerations, it may, in the ultimate result, outweigh the
otherwise paramount claim of the father.

19.21. No doubt, the various provisions still leave a discretion to the Coun,
and, with a change in social coecepts, a change in judicial attitude can be anfi-
cipated. Recently, for example, ihe Supreme Court has pointed out the need
to have regard to the special circumstances under which the mother could be

held to be the natural guerdian.*

1922, Tt may be noted that the UN. Commission on the Status of Women®.
recommendzd the fellowing pravisions as to  rights of women in regard to

-guardianship:

(a) Women shall have equal rights and duties with men in’'respect to
guardianship of their minor children and the exercise of parental
authority over them, including care, custody. education and main-

tenance |

14 vfm::s‘ni't Devi v. Dr. Khazar Singh, A. 1 R. 1962 Punj, 326; 62 Punj. L. Reportter- 354
(A, W Grover L)
25unil Kumoe v. Sati Rani. A, 1. R. 1969 Cal. 573, 575, 577, paragraphs 10 and 13 (B, N.
Mookeriee and 5. K. Chakravarti, 31). : . ]
Binla Bala, (1961) 65 Cal. “N. 1138; L L R. (1961)" 2 Cal. 40, referred to.

\fija Bai v. Pathan Khan, A, L. R. 1971 8. C. 315, ) _
530th Session, 13th February to 6th March, 1967 (U N. Commission on Siatus of
Women). .
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(b) Both spouses shall have equal rights and duties with regard to the
adminisiration of the property of their minor children, with the legal
limitations necessary to ensure as far as possible that it is adminis-
tered in the interest of the children.

(©) The interest of the children shall be paramount consideration in pro-
ceedings regarding custody of children in the event of divorce, annd-
ment of marriage or judicial separation.

(d) No discrimination shall be made between men and women with
regard to decisions regarding ‘custody of children and guardianship
or other parental rights in the cvent of divorce, annulment of mar-
riage or judicial separation.

This also shows the changed social attitude. Nevertheless, the weighi-
age in favour of the father is obvious under the Guardians and Wards Act.

19.23. S0 much as regards the varjous sta.tutory provisions relevant to guardian-
ship. We may now note that sections 25-26 of the Hinda Marriage Act, which
provide, énter alia, for orders as to custody ¢tc., cannot be resorted to in connec-
tion with a foreign divorce, unless we provide for it. It has been held® that the
provisions of the Hindu Marriage Act can be resorted to by the court only if
the marriage is dissolved wunder the Hindu Marriage Act, and not if the mar-
nagc is dissolved under any other Act, such as the Madras Aliyasanthana Act.

Section 15 of the Madras Marumakkathayam_Act, 1932, provided that—

“the mother shall be the guardian of the person and property of her
minor children if their father is dead or the marriage of their parents is
dissoly

1t was held that only this provision would govern the parties, where the
divorce was obtained under that Act.

VILI. ENGLISH CASE OF TOROK

1924, The above discussion shows the need for a provision that would take
care of matters normally dealt with by ancillary orders in matrimonial causes.
The need for some specific provision as to ancillary orders in the proposed law
is illustrated by the English case of Torok v. Torok® In that case, the partics
teft Hungary at the time of the Hungarian rising in 1956, and cams to the United
Kingdom. They married, became nafuralised British subjects, and lived in
England together with their children until the husband ieft the wife in 1967
"and went to live in Canada. The wife and the children continued to live in
England, in a house of which the parties were the joint owners. In 1972, the
kusband, who, by the laws of Hungary, was still a national of that country,
rought proceedings in a Hungarian court for divorce based on the ground that
the parties had lived apart for 5 years. The wife entered an appearance. The
Hungarian court pronounced a “partial decree™ of divorce, and the wife gave
notice of and lodged an appeal in Hungary against the pronouncement of the
decree.

19.25. The wife also petitioned in England, for divorce. Since the English
courts would recognise the Hungarian decree if it was made final, under sec-

" tPara. 19:18, supre.
2Prema v. M. Anad Sherry, A. L R, 1973 Mysore 69, 71, para. 17 (Dissolution under
the Madras Aliyasanthana Act). '
Yaorok v. Tarok (1973) 1 W.L.R. 1066,

125

Hindu  Marriage
Act,

Enéush cage of
Torok v, Torok.



126

Observations

made in the

English case.
Recommendation

as fo orders for
mainienance etc.

Report on Recognltion of Foreign Divorces

(Chapter 19.—Ancillary orders)

tions 3(1) and 5(1) of the Recognition of Divorces and Legal Scparations Act,
1971%, and the court would then have no jurisdiction, under the Matrimonial
Proceedings and Property Act, 1970, fo make orders concerning property and
financial provision for the wife, the wife petitioned for a divorce under section
2(1}e) of the Divorce Reform Act, 1969 (which was the law then in force). She
also prayed for exercise of the discretion of the Court to expeditc the making
of the decree absolute. :

On the question whether the court should grant a decree and exercise ifs
discretion to expedite the making of the decree absolute, it was held, graating
a decree, that the English court had jurisdiction on the wife’s petition to grant a
decree of divorce and there was no ground on which it could refuse to do s0;
that, since the court had jurisdiction only under the Matrimonial Proceedings
and Property Act, 1970 if a decrse had been granted by an English court, the
wife would be disabled from using or taking advantage of that Act if the Hum-
garian decree were made final before the English decree was made absolute and,
accordingly, since she would thereby suffer a severe injustice and the hushand
no injustice if the decree absolute was expedited, the decree would be miuide
absolute forthwith.

1926, In this way, substantial justice was done. The Court, however, observ-
ed® that (he situation presented in the case—relating to two people, who had
been living in England, with children who had been brought up in England,
and with a matrimonial home in England,—was unforescen when the Recogni-
tion of Divorces and Legal Separation Act, 1971 was drafted ; because the effect
of the Act is to oust, in effect, the jurisdiction of the English court to deal with
a family living in England and with property in England (if the foreign divorce
is one which has to be recognised under the Act}.

Fortunately, in this case, the foreign divorce had not yet become final.
But, if it had become final, the situation would have been hard. The need for
a specific provision is illustrated by the facts of this case. Such a situation
could arise in India, or, for that matter, in any country, if a couple divosced
clsewhere comes back to that country or if even one of the spouses, so divorced,
comes back.

VII. RECOMMENDATIONS

19.27. In view of what we have stated in the above discussion, we recommend
that a provision of the nature already suggested’, empowering the approptiate
Indian Court to pass orders as to maintenance etc. and other ancillary mafess
discussed above should be inserted ‘in the proposed law. What we have sug-
gested above is. of course, not a draft section, but it gives all the essential requi-
sites thereof. v : i

This provision will be in addition, of course. 10 the provision for- siomn-
recogmtion* of the foreign ancillary order.

1Recognition of Divorces and Legal Separations Act, 1971, section 3(1). o
“Torok v. Torok, (1973), 1 W, L. R. 1066, page 1069, portion H, page 1070, portions A-B.
IPara. 19. 14, supra. ' o -
‘Para. 19:12, supra.
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CHAPTER 20

ORDERS FOR CUSTODY
YARIATION BY THE MATRIMONIAL COURT

L I INTRODUCTORY

28.1. In the course of our consideration of the subject of ancillary orders' we
had occasion to consider the question whether an order for the guardianship
of the person under the Guardians & Wards Act, 1890, would be subject to an
order passed later by a court which exercises matrimonial jurisdiction and passes
an ancillary order in regard to custody, education and maintenance of children.
I othér words, can a matrimonial court pass an order modifying an earlier
order passed by a competent court under the Guardians and wards Act as to
the custody of children ? Or, the order earlier passed by the Court competent
umder the Guardians and Wards Act, must hold the field—subject, of course, to
variation by that very Court ? This was the question raised for our considera-
tion.

20.2. A typical provision empowering the matrimonial court to pass orders
for custody of children is in section 26 of the Hindu Marriage Act, quoted
below: '

“26. In any proceeding under this Act, the Court may, from time to time,
pass such interim orders and made such provisions in the decree as
it may deem just and proper with respect to the custody, maintenance
and education of minor children, consistently with their wishes wher-
cver possible, and may, after the decree, upon application by petition
for the purpose, make from time to time, all such orders and provi-
sions with respect to the custody, maintenance and education of
such children as might have been made by such decree or interim
orders in case the proceeding for obtaining such decree were still
pending, and the court may also from time to time revoke, suspend
or vaty any such orders and provisions previously made.™

20.3. In order to enable us to consider the issues raised by the query. we studied
the legal position on the matter and on an examination thereof, ultimately come
to the conclusion that it falls outside the scope of the present Report.

However, we thought that since we have studied the matter, and since the
matter is of some importance and may fall to be considered by the Commission
in the future, it would not be inappropriate if we state. below, in brief, the ques-
tion, the legal issues raised thereby and the present position.

204. We may, at the outset, point out that the matter is really of a gencral na-
ture, and is not confined to the Guardians and Wards Act. The query was raised
m reference to the Guardians and Wards Act, but it really involves a wider
&mstion relating to the competence of the matrimoniali court to modify previous
orders as to custody passed by other courts by virtue of powers conferred by
ihe relevant Acts. Law conferring such a power is not to be found in any single
enactment. We are mentioning this aspect because if, -in the future, further legis-
lation is contemplated, this aspect will be of some impariance in coming to a
conclusion as to whether further legislation is needed. Even if further legisla-
tion is considered proper, it cannot prima focie, take the shape of a provision in
a law relating to the recognition of foreign divorces.

iy s

IChapter 19, supra.
2Section 26, Hindu Marriage Act, 1955
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20.5. It may also be stated that matrimonial legislation in India is not contain-
ed in one cnactment, but is to be found in several enactments. We need not
tespect all that we have already siated on the subject earlier' in this Report.

Before we deal with the relevant legal provisions, we may also make it
clear that guardianship and custody are ‘not identical concepts. The guardian
may well not have the custody and yet, by virtue of his guardianship, he may
still exercise powers regarding marriage and -education. “Guardianship is 'des-
tainly a more comprehensive and nore valuable right than ‘mere - custedy.
Though under section 24 of the Guardians and Wards Act, the guardian is charg-
ed with custody?, the two concepts are not identical. '

After these infroduciory observations, we shall consider the present :laﬂt..'

II. PRESENT LAW

20.6. Proceedings concerning custody. or guardianship of the person, or both,
fall undsr a variety of legislative or other provisions and can be instituted in &

variety of modes. Amongst these are:—
(i) The Guardians and Wards Act, 1890 ;
(ii) The Hindu Minority and Guardianship Act, 1956 :
The provisions of sections 97 and 98 of the Code of Criminal Pro-
cedure, 1973 ;
(iv) The writ of habeas corpus ;
(v) The original jurisdiction of the Chartered High Courts to appoint
guardians ;

(iti)

{vil Suit in a civil court ;
{vii) Matrimonial legislation, such as, section 26 of the Hindu Marriage
Act, 1955 and comparable legal provisions.’

The precise question to be considered in this Chapter raises the issue as
to how far an order under (vii) above can modify an order under (i) ta 4]

above. _ '

“Wardship” of a court under state legislation is another institution of the
law. Under the relevant State Act, a minor may, by appropriate action, be
made a ward of court under the provisions of that Act. However, in most CABOS,
otders made under those Acts do hiot, in practice, affect the control of the person
of the minor, and we shall not. thegefore go into those Acts. .
20.7. Coming to guardianship of the person, we may state that such gudrdian:
ship of the minor is governed by the relevant rules of personal law. B‘utl.ilder
certain conditions, it can be confersed by the court in proceedings for gud;ﬂiﬁha
ship. The principal Act on the subject is the Guardians and Wards Act,’ 1890
We have, in an earlier Chapter®, alfeady discussed its provisions, so far ay they
are material for the purposes of this Report. o

IChapter 5, supra. . ) '
La. Kumaraswamy v. Rajammal. A. L R. 1957 Mad. 563, 367, Para. 1%

Kection 24, Guardians and Wards Art, 1290,
iPara, 20:2, supra.
Chapter 19, supra.
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For the present purpose, it will suffice to state that under section 7 of that
Act, the court may appoint a person as the guardian of the person or property of
a minor. The court must be satisfied that such appointment will be for the wel-
fare of the minor. But this appointment cannot disturb the guardianship of a
person who has been appointed by & will or by other instrument or by the court
or who has been declared by a court,

As to the award of custody, the jurisdiction of the court under section 25
of the Guardians & Wards Act arises only where the application is for an order
for the return of the ward to the custody of the guardian and where it is alleged
that the ward has left or is removed from the custody of the guardian. The order
for the return is made only if the minor should be made to return from the point

of view of the minor’s welfare.!

268. The Hindu Minority and Guardianship Act, 1956, is primarily concerned
with natural guardians, and not with appoiniment by the court, though section 13,
which deals with the principles for appointing guardians, is so worded as 1o apply
also to guardians appointed by the court.

As to natural guardians, section 6, so far as is material, provides that the
natural guardians of a Hindu minor in respect of his person are:

{a) in the case of a boy or an unmarried girl—the father, and after him,
the mother ; provided that the custody of a minor who has not com-
pleted the age of five years shall ordinarily be with the mother ;

(b) in the case of an illegitimate boy or an lllcgmmatf- unmarried girl—
the mother, and after her, the father ; :

{¢) in the case of a married girl—the husband.

Under the uncodified Hindu law, where natural guardians are not alive,
rédourse for the appointment of the guardian®?® must be had to the court as
représenting the rights of the King. The principle that the appointmeni of a
guardian rests with the ruling power is, thus, not uaknown to Hindu law.f
modern times, this jurisdiction is exercised under the Guardians and Wards Act,
the provisions whereof have been expressly saved by the Hindu Minority etc.

Akt
289, The provisions of the Code of Criminal Procedure, 1973—sections 97 and

98—émpower the competent Magistrate to pass orders for custody in certain
cabes. These sections are meant principally for cases of abducted persons and

pesons illegally detained for an improper purpose,

m 'The writ of habeas corpus is sometimes resorted to for obtaining orders
st #0 custody of minors. The underlying pringiple® it thp protection and well-

being.of the person brought before the court.!

Te—

(a) Rosy Jacob v. Jacob, A 1. R. 1973, 8. C. 2090;
{b) Pemela Williams v. Parrick Martins, A. 1. R. 1970 Mad. 427,

8Gulbal, In re. I, L. R. 32 Bom. 560.
*Thayammal v. Kuppanna, (1915 1. L. B, 38 Mad. 1125, 1126 (Sadasiva Ayyar, J.).

Hew the passage from Mc. Waghien’s Precedents and Pﬂuclp]ts of Hindu Law, quoted
in Chennapa v. Chennapa, A. L R. 1940 Mad. 140 (Leach, C, J)r -

" SSarabibi v. Abdul Razzak, {1911} 12 Bom. L, R. 891.
'Gohar Begum v. Suggi. A. L R, 1960 §. C, 93, 96, Para, 10,

in .
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At common law, once out of 2 father’s or guardian’s control, a minor
could be resorted only by the issue of a writ of habeas corpus requiring the’ per-
son in chargs of the minor to produce him and justify his detention. If the child-
were over the age of discretion (fourteen for boys and sixteen for girls), a writ
would not issue to the father or guardian as a matter of right againsi the wishes
of the minor’ ‘

In India also, the guardian is entitled to custody of the person of the
minor, which he may vindicate either by a writ of habeas corpus or by an apph-
cation under section 25 of the Guardians and Wards Act, 1890, unless his nghts
are modified by special law or by an order of the court.

20.11. Then, in the excrcise of its special jurisdiction, a Chartered High Court
may make any order it thinks fit in the maiter of the guardianship of a minor,
The Chartered High Courts have special or inherent jurisdiction conferred Apon
them by their Charters or Letters Patents, which no other Courts possess. They
enjoy such jurisdiclion apart from the Guardfans and Wards Act, 1890, that is to
say, in addition to the jurisdiction conferred by that Act upon a High Court in
its ordinary civil jurisdiction,

We are referring to these High Courts as Chartered High Courts, because
they have this jurisdiction by virtue of their Charter or Letiers Patent.

The jurisdiction referred to above is wide. For example, it is now well-
settled that uoder Hindu law, a guardian cannot properly be appointed in' respect
of the infant’s interest, in the property of an undivided Mitakshara family'. But
the Chartered High Courts can exercise this power.

This jurisdiction stands expressly saved by section 3 of the Guardians
and Wards Act, 1890, in the case of the High Courfs established under the statute
the High Courts Act (24 and 25 Vic. c. 104).

It was provided by section 9 of the High Court Act® that the High Cout:
shall exercise all such powers as shall be granted by the Letters Patent, and,
except as otherwise provided therein, it sball have and exercise all jurisdiction
vested in the Supreme and Suddér Courts. Clause 17 of the Leiters Pagent :of
1865, stated that the High Court shall have the like power with respect to fufants
and other ia the province as was vested in the High Court immediately prior.to.
the publication of the Letters Patent, i.c., the power that it had vnder clamse 3
of the Letters Patent of 1862, which had stated that the Court should bave the
same jurisdiction as was then vested in the Supreine Court. The powersi VM
in the Supreme Court were the same s those possessed by the Courls’
cery in England—See clause 25 of the Charter of 1774, establishing the W
Court at Fort William, Clause 32 of the Charter of 1800, constituting the Sspreme
Court at Madras and Clause of the Charter of 1823 relatmg to the Supreue
Court at Bombay.

180e— - e

(a) R.v. Clarke, Re Race, (185N 119 E. R. 1217:

{(b) R. v. Hawey ex p. Barford, (136D} 3 B& E. 332;

{€) R.v. Greenhill, (1836} 111 B. ¥ 923, 937, L
*Gharibullah v. Khalap Singh, (199% 1, L. R. 25 All 47, L. R.-30 L A 165 @..€)
"The High Courts Act, 24 & 25 Vie, ¢. 104, :
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As was observed by the Madras High Court in Annie Besanmt v. Naraya-
nigh', “the jurisdiction in connection with the sstates and persons of minors is
........................ the jurisdiction which was exercisable by the Lord Chancellor

“in England acting for the sovereign as parens patriae, when the Supreme Court
. was instituted.”

In England, the Court of Chancery has always had the power of appoint-
ing guardians for infants on a proper case being made, whether such infants
have property or not.2.?

2012 This jurisdiction is often referred to as jurisdiction to make a person
“ward of court”. Wardship of court differs from other types of orders, inasmuch
as if a child is made a ward of court, the custody vests in the court. Of course,
-for practical reasons, care and control of the child is given to an individual—it
can, in appropriate cases, be given to a local authority in modern times, but the
person or authority so placed in charge will be in the nature of an agent of the
¢ourt, responsible solely for the day-to-day supervision of the ward. He or it
must keep the court informed of the progress of the case, and may always turn
te the court for guidance and assistance.*

Being a junsdiction flowing from the Crown’s prerpgative and exercisable
ont the merits of each individual case, the jurisdiction transcends purely terriforial
Hmits as well as difference of race.

Latey J.° traces the origin of this wardship jurisdiction as follows :

“All subjects owe allegiance to the Crown. The Crown has a duty to pro-
tect its subjects. This is and always has been specially so towards minors,
that is to say, now the young under the age of 18. And it is so because
children are especially vulnerable. They have not formed the defences
inside themselves which oiher people have, and therefore, need special
protection. They are also a country’s most valuable asset for the future,
So the Crown as parens patriae delegated its powers and duty of protec-
tion to the Courts.” ;
20.13, Thus, it has been held that the original side of the Calcutta High
-Court® has jurisdiction to entertain an application for the appointment of a guar-
dian of the person of a minor who ordinarily resides within its ordinary original
civil jurisdiction as also those resident within the Bengal Division of the Presi-
dency who are “British subjecis”. The jurisdiction oyer infants under clause 17
of the Letters Patent, preserved by section 3 of the Guardians and Wards Act, is
operative on the person and estate of all infants w1th1n Bengal Division of the
* Presidency’ in regard to British subjects.

- The Guardians and Wards Act does not take :away this special jurisdic-
tion of the High Court. Section 3 of the Act provides that “nothing in this Act
shalt be construed to affect or take away ppwer possessed by any High Court
established under the Statutes 24 and 25 Victoria, Chapter 104. (An Act for

Annfe Besant v. Narayaniah, (1913} 25 M. L. J. 661, 686 ALR. 1915 Mad, 157 (White,
C. 1. and Oldfield, I1.).
iRe Spence, 2 Phil. 247, 252,
© e Flynn, 2 De G. & Sm, 457, 481 NI.C. 1
1Seg Cross, “Wards of Court” 83 L.Q.R. 201.
SRex (a minor), (1975) 1 All. E. R., 697,
n the matier of Lovejoy Patell, I.L.R. {1943) 2 Cal 554 ALR. 1944 Cal. 433, 418,

439 (Das, IL.).
"In re Taruchandra Ghose, ALR. 1930 Cal, 598 (Lort Williams, I.).

Wardship.

gE}
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establishing High Courts of Judicature in India).” The power is also saved by
the Hindu Minority and Guardianship Act.

20.14. Subiject to the paramount comsideration being the welfare of the minof and
his estate, a chartered High Court may, in the exercise of its special jurisdiction
referred to above make any order which it deems fit.® Dts jurisdiction being inde-
pendent of the Guardians and Wards Act, a chartered High Court is not restrict-
ed by the specific provisions of that Act.

20.15. Apart from proceedings of the nature mentioned above, it would appear
that a suit can be filed for custody. How far such a suit can be filed by the father
is a matter for controversy. According to the Bombay view’, a suit by a Isther
for the custody of his child is maintainable, especially since because of section 19
of the Guardians and Wards Act, no remedy at the instance of the father exists
under that Act.

According to the Madras High Court!, on the other hand, a mofussil Court
other than the District Court has no jurisdiction to entertain a suit by a fether
for the custody of his minor child.

We need not go into further details of this controversy. But the proposi-
tion that in certain circumstances a suit for custody can lie, is not in dispyte.
Such a suit is expressly mentioned in the Provincial Small Causes Courts ot

20.16. Finally, matrimonial legislation usually contains provisions empowering
the court to pass orders for the custody of children of the marriage both during
the pendency and on the termination of matrimonial proceedings. When matri-
monial relief is decreed, custody is granted specifically by the court as a con-
comitant to such relief, on such relief, on such terms as the court may deem just,
An example in point is the provision® in section 26, Hindu Marriage Act, 1955.

III. VARIETY OF DISPUTES

20.17. This brief resume of provisions empowering the court to deal with the
custody of children, shows the variety of powers possessed by various comrts.
It may also be stated that legal disputes concerning children are of piany kiodi,
and may arise—(i) independgntly, br (i} pending matrimonial proceedings ‘ot
(iii) in the aftermath of matrimonial proceedings between' the parents. Theidis: -
pute itself may be between the pirents themselves, or between the padknts
(united or divided) and the third parties like -inlaws, and grand-parents. *¥&
subject matter can be the question who is best suited or placed to bring dp &
child, or merely a specific point of disagreement,—for example, over adbbes

education or maintenance.

20.18. “Custody” is a divisible right, which enables a court, in proceedings re-

lating to a child, to make an order for custody subject to qualifications, -of to

divide the rights inherent in custody between the parents or other, parties+for
! —

—_—

tSee section 12, Hindu Minority and Guardianship Act, 1956. :

SRaja of Vizianagaram v. The Secréjary of Stdie for. India, 1. L. R, (1937) Mad. 383;

ALR. 1937 Mad. 51, 76. . T

34 charajfal v, Chimanial, {1916) 1.L.R, 40 Bom, 600, 605. o

sSathl v. Ramandi, 1519 LL.R. 42 Mad. 647, 37 M. L. J. 93, ALR. 1520 Mad, 937
)

(F. B _ , _ .
s¢ee Provincial Small Causes Courts Act, 1887, Article 37—"A suit for....... chstody

of a minor”. ‘ .
5§ee Chapter 19, supra, and the opening paragraphs of this Chapter,

"Grant, Family Law {1970}, pages 132, 133,
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example, by giving custody to A subject to care and control to B, or custody to
A and B subject to care and control to A or B or even C. These permutations
enable a court to give both parents, and other persons who may be concemed,
a share or stake in the upbringing of a child where such arrangement is likely
to be of benefif'.

1V. POWERS OF THE MATRIMONIAL COURT

20.19. We now come to the specific question to be considered in this Chapter,
namely, the extent of power of the matrimonial court to modify an earlier order
passed by a court under the Guardians and Wards Act, 1890. The statutory
provisions relating to the matrimonial courts competent under the various enact-
ments are silent in this regard, inasmuch as they do not specifically permit the
matrimonial court to vary an earlier order of another court, nor do they prohibit
it from doing so.

20.20. So far as we could ascertain, the gquestion whether the matrimonial court
can vary an order passed by the guardianship court does not appear to  have
arisen in any reported case under Indian matrimonial legislation.

. Of course, the power of a guardianship court to vary its earlier order is
weﬂ recognised.

i

o Orders as to the custody of a child under the Guardians etc. Act are
always of a temporary nature. Those interested in the minor are at liberty to

Iy to the Court for modifications or alteration of such order whenever neces-
ity arises.®-?

Similarly, the power of a matrimonial court to vary its own order is not
disputed, In a Calcutta case* between Parsis, it was Jaid down that merely be-
cause of an ancillary order passed in matrimonial proceedings,’ the father has
besn given the custody of the children and there is nothing against him so far
as the children are concerned, it cannot be said that he has an absolute over-
riding right in the matter of custody of the children. In this case, an order for
custody was passed in a suit in which judicial separation had been granted to

~ the wife.

Necessity for review of the order arose, it seems, because of some differ-
ences of opinion between the parents as to the school in  which the children
should be educated. Taking the view that the earlier order could be reviewed,
the High Court pointed out that under section 49 of the Parsi Marriage and
Divorce Act, the position would have to be considered in the light of all the
"eircumstances and in the context of the children’s welfare.

;p.zl The question dealt with in this Chapter dces not appear to bave direcily
arisen in any English case also, although caselaw is available as to the power
of the High Court to vary an earlier Magisterial order. In one case, the High
Cpu:t, in exercise of its wardship lunsdlcnon was nsked to modify an order

. Yn re, N. (1967) | W.L.R. 479, the Court of Appeal apbroved of a care and contrel
order to one party, without any other order for custody.

Wareswait Sripad, LLR. (1941} Bom. 455; 43 Bom. L. R. 791; ALR. 1941 Bom. 103.
Raftan Amoh Singh v, Kamaljiit Kaur, A. 1. R. 1961 Punj. 51, 34, Para, 17.

fambhed v. Zerin, ALR. 1974 Cal. 111, 114, 115, patagraphs ‘15 and 18 (8. K. Mukher-
jee and S, K, Dutta, J1.).

tSaction 49, Parsi Marriage and Divotce Act, 1936,
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{Chapter 20.—Orders for Custody—Variation by the Matrimonial Court.
Chapter 21 —Modification of section 13, Code of Civil Procedure and section 41,
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made earlier by the Magistrate’s Court Stamp J. held that although be une
doubtedly held jurisdisction to hear the case, he should exercise it only in excep-
tional circumstances.

It would appear that such jurisdiction could be exercised by the High
Court where the case had special complexity® or where the jurisdiction of the
High Court is more extensive, efficacious or convenient, or where it is necessary
to supplement the order passed by the Magistrate by giving relief which the
Magistrate had no power to give. It may be noted that in the exercise of the
wardship jurisdiction, the High Court may issue an injunction prohibiting a
person from taking the child out of the jurisdiction. In one English case,’ such
an order was passed by the High Court to give effect to the Magistrate’s ordet
awarding custody to the mother. )

V. CONCLUSION

20.22. Since the case law throws no light on the question which we are now in-
vestigating, the question is of first: impression and had to be so approached.
Now, it would appear that two veiws are possible on this question. On the one
hand, the order passed earliéer under the Guardians amd Wards Act or other
cognate provision would have been passed on a consideration of the state of
affairs then existing. If there is a material change of circumstances by reason
of the dissolution of marriage or by the grant of judicial separation, a new fac-
tual element is introduced, which at least requires consideration by the matrl-
monial court. On this reasoning it could be argued that the jurisdiction of that
court should be treated as wide enough so as to enable it to take into account
the factual element just pow referred to. On the other hand, a fresh order would
mean a modification of the order of another court, and since, prima facie, the
section is silent on the subject, it can be argued that it does not permit of any

such course.

It is not necessary for us to express any opinion on the question, since,

in any case, the matter falls outside the scope of this Report. If and whea the
question comes up for consideration, several aspects may have to be bome in
mind. The brief discussion in this Chapter of the legal issues will serve td indi-

. cate broadly the scope apd magnitude of the problem. But, as we have already

indicated, this problem is outside the scope of this Report.

dﬂmn 21

MODIFICATION OF SECTION 13, CODE OF CIVIL. PROCEDURE AND
SECTION 41 EVIDENCE ACT

21.1. Our recommendations will uover many matters which are, at ptcieﬂ.
touched upon by certain statutory prowslons‘ to which we have already ‘nkade
a reference. It is necessary, as a cOnsequential amendment, to modify 'thoss -
provisions,—namely. section 13, Code of Civil Procedure, 1908, and sectzoli‘ 41,
Evidence Act, 1871,~s0 as to exclude their application in relation to the majters
that will be covered by our recommendations, when they are gmn legi.il;ﬂn

effect. ‘ ) ) o

1Re. P, (1967) 2 AIlE, R. 228.
*Re. F. (1968) | W.L.R. 1876,
IRe H., (1966) 1 All E. R. 952.
iChapter 4, supra.
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{Chapter 21.—Modification of section 13, Code of Civil Procedure and section 41,
Evidence Act. Chapter 22—Recommendations)

21.2. It is obvious that in so far as there is, on any matter, a specific provision
in the recommendation in regard to Tecognition of decrees of divorce, the posi-
tion should be governed exclusively by the recommended provisions, and not
by the provision in section 13 of the Civil Procedure Code, or section 41 of the
Evidence Act, as the case may be. Hence the need for a consequential amend-
ment. In the absence of a consequential amendment, there will be overlapping,
and this might create confusion.

CHAPTER 22
RECOMMENDATIONS

221. In the light of the discussion in the preceding Chapters, we recommend
the enactment of a separate law on the lines indicated in the Bill annexed to
"this Report! The Bill is, as is the usual practice of the Commission, a rough
draft, intended to indicate in a concrete form our recommendations.

We may repeat what we have stated, namely, that snitable amendment
excluding the application of section 13, Code of Civil Procedure, 1908, and sec-
tion 41. Evidence Act, will also be required,’ if our recommendations are accept-
ed and the Bill introduced.

1Seé Appeﬁdix.
*Chapter 20, supra.

Recommenda-
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APPENDIX I
The Recoguition of Divorces and legal Separation Bill, 1976.

{13 This Act may be called the....................c.t ‘
() Tt extends to the whole of India except the State of Jammu and Kashmir.

{3) It shall come into force on such date the Central Government may, by notifica-
tian in the official pazette, appoint In tiris behalf.

2, In this Act—

{a) “country” includes a colony or other dependent territory of the Unijied King-
dom, but for the purposes of this Act, a person shall be treated as a national
of such a territory only if it has a law of citizenship or nationality separate -
from that of the United Kingdom and he is & citizen or national of that {ewi
tory under that law,; v

{b) “proceeding” includes any act which might be sufficient to efectuate a dissolu-
tion of marriage, however informal that act might be and whether or not an
formality or legal process is requived; .

(c) institution, in relation {o a prooeeadi:il]% constituted by an act otherwise than before
an authotily, means, commencement of that act.

3. Sections 4 to 6 shall have efiact, subject to the provisions of section 7, as regpecis
the recognition in India of the validify of foreign divorces and legal separations, that-1s to
say, divorces and legal separations which— : ' Lo

{a) have becn obtaingd by means of judicial or other proceedings in any country
cutside India; and

{b) are effective under the law of that country.

4, (1} The wvalidity of a foreign divorce -or legal separation shali be recognised if, at
the date of the institution of the proceedings in the country in which it was obtained—

{a)} =ither spouse was habitually resident in that country; or
{b} either spouse was a national of that ¢ountry; or
(c) both spouses were domiciled in that country.

(2) In relation to a country comprising territories in which different systems of law are
in force in matters of divorce or legal separation, the provisions of sub-section (1) (except
those relating to nationality) shall have effect as if each territory were a2 separate Country.

5. (}) Where there have been cross-procecdings, the validity of a foreign divorce or Je
separation obiained either in the original proceedings or in the cross-proceedings shall
recognised if the requirements of clause {a) er (b) or {c} of sub-section {1} of section § are
satisfied in relation to the date of the institution either of the original proceedings or of
the cross-proceedings,

{2) Where a legal separation the validity of which is enttled to recognition by virtue
of the provisions of section 4 or sub-section (1) of this section is converied, in the couvatry
in which it was obiained, imio a divorce, the validity of the divorce shall be recogniséd
whether or not it would tself be entitled to recognition by virtue of these provisions,

&, (1) For the purpose of deciding whether a foreign divorce or legal separation is entitl-
ed to recognition by virtue of the provisions of sections 3 to 5, any finding of fact made
{whether expressly or by implication) in the proceedings as a result of which the divorde
or legal separation was obtained and on the basis of which jurisdiction was assumed in

those proceedings shall—

{3} if both spouses took part in the proceedings, be conclusive proof of the fach
found; and

(b) in any other case, be sufficient proof of that fact unless the contrary is shown.

(2) In this section, “finding of fact” includes a finding that either spouse was habk
tually resident ot domiciled in, or a national of, the country in which the divorce or legal
separation was obtained; and for the purppses of clause (a) of sub-section (1), a spouse
who has appeared in judicial proceedings shall be treated as having taken part in them,
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1 {1) Divorces or legal separations obtained in a country other than the country of
the spouses™ domicile, and recognised as valid in the country of their domicile, shall be

recognised in India.

. (2) In any circumstances in which the validity of a divorce or legal separation ob-
tg.lurlneod in a country outside India would be regogpised by virtue of sub-section (1) if
ather

(a) the spouses had at the
or
{b} the divorce or separation were recognised as valid under the law of the spouses’
domicile,
its validity shall also be recognised if sub-section (3) is satisfed in relation to it.

i {3) This sub-section is satisfiad in relation to a divorce or legal separation obiained
in a country outside India if either—

material time¢ both been domiciled in that couniry;

iciled in that country and the

(a) ons of the spouscs was at the material tithe do
r the law of the domicile of

divorce or separation was recognised as vilid un
the other spouse; or
(b) neither of the spouses having been domiciled in that couniry at the material
time, the divorce or separation was recognised as valid under the law of the
domicile of each of the spouses respectively.
{4) For any purpose of sub-section (2) of sub-zection (3), “the material time”, in
relation to a divorce or legal separation, means the timhe of the institution of proceedings
ity the country in which it was obtained,

(5} Sections 4 to 6 shall be without prejudice to the recognition of the validity of
divorces and legal separations obtained outstde India by virtue of sub-sections (1} to (3),
or of any enactment other than this Act; but, subject to this section no divorce or legal
separation so obfained shall be recognigsed as valld in Indin except as provided hy these

sections,

8. where the validity of a divorce obtained in any country is entitled to recognition
Wy wirtue of the provisions of sections 3 to 6 or by virtue of any rule or enactment pre-
served by sub-section (2) of section 7, neither spouse skall be precluded from re-marrying
in India on the ground that the walidity of the divorce would not be recognised in any

other country.

9, (I3 The validity of a divorce or legal separation obtained outside India shall not
be recognised in India if it was granted or oblained at a time, when according to the law
of India (including its rules (of private international law and the provisions of this Act),
there was no subsisting marriage between the parties,

{2) Subject to the provisions of sub-section (I}, recognition by virtue of sections
3 to 6 or sub-section (2) of section 7 or of sub-section (5) of section 7 of the validity of
a divorce or legal separation outside India shall be refused I, and only if.—

{a} it was obtained by ane spouse—

(i) without such steps having been taken for giving notice of the proceedings
to the other spouse as, having regard to the pature of the proceedings and
all the circumstances, should reasenably have besn taken; or

{iiy without the other spouse having begn given (for any reason other thap

lack of natice) such opportunity to take part in the proceedings, as, having
regard to the matters aforesaid, he should reasonably have been given:

or

(b) it was obtained by fraud; or

(¢) its recognition would manifestly be contrary to public policy.

(1) Mothing in this Act shall be construed as requiring the recognition of—

(a) any findings of fault made in any proceqding for divorce or separation.
Qr

(b} any maintenance, custody or other ancillary brder made in any such proceed-
ings. :

10. The provisions of this Act relating to foreign divorces and legal separations apply
to a divorce or legal separation obiained before the date of the commencement of this
Act as well as to one obtained on or after that date, and, in the case of 3 divores or

legal separation obfained before that date—
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(a} require, ar, as the case may be, preclude, the recogniti i idity i
uire, or, ! X \ guition of its validity in ¢
tli?r:ll:'nb‘:ﬁ any time before that date as well as in relation to apy su ua:-t

(b} do not affect any property rights to which any person becamec entitled before
that date or apply where the question of the wvalidity of the divorce orlegal
separation has been decided by any competent court in India befors that date.

11. In relation to the effect of decrees of divorce or legal aeparation to which this
Act applies, the following provisions shall not apply as regards matters provided for by
this Act, namely!,— .

(a) sections 41 and 44 of the Indian Evidence Act, 1872;
(b} section 13 of the Code of Civil Procedure, 1908,

12 (I} Where the foreign divorcs or legal separation is recognised by virtue of this
Act, then, whether the foreign court -has or has not passed ancillary orders, cithier party
may apply to the competent court for passing ancillary orders.®

Explanation {—"Ancillary order”, in relation to a proceeding for divorce or legal
separation, includes an order—

(a) for the maintenance of either pary to the proceeding, or
(b} for the custody, education or maintenance of the children of the family, or
{c) for the disposal of any property of either of the parties or their joint property.

Explanation 2.—“Compelent Courl®, in relation to an application for an ancillary
order, means the court which, under any.law for the time being in force in India,—

{a) would be competent to try a proceeding for divorce or judicial separation, as the
case may be, if, on the date of the application for ancillary order such a pro-
ceeding were to be instituted by the applicant, seeking divorce or judicial sepa-
ration on a ground available under that law for divorce or judicial separation,
as the case may bs, and

{b) would have power to pass the ancillary order now applied for, on or after ter-
mination of the proceeding for divorce or judicial separation.

{2) On such application being made, the Court shall hear and dispose of the appli-

cation according to Law.

13. (1) For the purposes of this Act, and subject to the provisions of sub-section (2),
the domicile of a married woman or at any time after the commencement of this Act shall,
inatead of being the same as her husband’s by virtus only of marriage, be ascertained by
teference to the same factors as in the case of any other individual capable of havisg an

independent domicile .

(2) Where, immediately before the commencement of this Act, a woman was snar-
vied and then had her husband’'s domicilg by dependence, she shall be treared as re&:hu :
that domicile (as a domicile of choice, if it is not also her domicile of origin), unbess ‘and

untif it is changed by acguisiton or revival of another domicile either on or the com-

mencement of this Act.

ANemative draft
(1) For the purposes of this Act, 'and subject to the provisions of sub-section (2},
the domicile of a woman who is, or has at any time been muarried, shall be determined as
if she had never been married. L :

(2} Where, immediately, before the commencement of this Act, a woman was married

and ther had her husband's domicile by dependence, she shall be ireated as retaining that
domicile (as a domicile of choice, if it i8 not also her demicile of origin), unless until
it is changed by acquisition or revival of another domicile either on or after the commence-

ment of this Act. 7
Another aliernative draft
(1) For the purposes of this Act, 'asd subject to the provisions of s’ub-:secu:on {2}
any rule} of law whereby a woman on her marriage acquires her husband's domicila or
nationality shall not be taken inte ascount. .

{?) Where, immediately, before the commencement of this Act, 2 woman was mafr-
ried a‘nd) then had her husband’s domicile Yy dependence, she shall be treated as retsising
# it is not alsoc her domicile of origin), unless 1:2

ﬂiﬂh di(t,mi;cgﬁa{r?gsei ggn:gg:is?éo;h%?’ revival of ancther domicile either on or
commencement of this Act,

1Ses Chapter 20 of the Repork. . - - S

3See Chapter 19 of the Report Para. 19. 14 and 19:27.

1See Chapter 15 of the Report ' :

#The last alternative draft is preferable.
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APPENDIX 2

LETTER FROM THE MINISTER OF LAW, JUSTICE AND COMPANY
AFFAIRS

Do, Ne. F. T6)5IC

New Deca /110001 Mazen 13, 1975,
My DeAR GAUENDRAGADKAR SAHED,

. I am sure the learned Membecs of youwr Commission  have read with inierest the
judgment of Supreme Court in Sme, Jerye v. Teig Singh (A LR, 1975 §. C 105} refusing 1o
Tecognise a decrse of divorce obtained by Hindu husband against his Hindu wife from a
Mevada court on the ground, infer afia, that it was oblained by fraud. The Court (Chandra-
chud 1) after noting that a divoree decree granted by a  foreign court is Tecognised in
another jurisdiction as a matter of comity, public policy and good morals but that comity
does not require a country to give effect to the divorce laws of another which are repug
nant o its own laws and pubfic policy, observed at page 117:—

“Unhappily, the marrfege between the appellant and respondeni has a fimp. They
will be treated as divorced in  Nevada but their bond of matrimony will remein
unsnapped in India, the country of their domicile.,..........

“Oul legislature ooght te find a solution to such schizoid situations as the British
Parliament has, to a large extent, done by passing the ‘Recognition of Divorces and
Legal Scparations Act, 1971>. Perhaps, the International Hague Convention of 1970
which contains a comprehensive scheme for relieving the confusion caused by differ-
ing systems of conflict of jaws may serve 25 3 model. Bot any such faw shall have
to provide for non-recognition of foreign decrees procured by fraud bearing on
jurisdictional facts as also for the mnon-recognition of decrees, the recognition of
which would bo contrary to our public policy.”

May I therefore, request you to gt the matier e¢xamined by the Law Commission
and favour us with a report.

Witk warm persomal remrdi.

Yours sincerely,

Sdf-xxx

(H. R, GOKHALE),
Dr. P. B. GAENDRAGADKAR,

Chairman, Law Commisston, New Delhj,
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We would like to place on -record our warm appre-
ciation of the valuable assistance we have received from
Shri Bakshi, Member-Secrefary of the Commission in
the preparation of this Report.

P. B. GAJENDRAGADKAR Chairman
P. K. TRIPATHL . Member
S. S. DHAVAN Member
S. P. SEN-VARMA Member
B. ¢. MITRA Member
P. M. BAKSH] MembereSecretqry

Pated New Dzlhi the April 5, 1976.
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