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P. B. Gajcndragadkar D.0. No. F.2(4)/73-L.C.
LAW COMMISSION OF INDIA
‘A’ Wing, Shastri Bhavan, '
New Delhi-1.
May 21, 1974

I have great pleasure in forwarding herewith the 61st Report
of the Commission on certain problems referred by you to the
Commission by vour D, O. Jetter No. F. 352/PS/MLIJ/73 dated
the 12th April, 1973.

Huving regard to the nature of the subject and its importance,
the Commission first made a preliminary study of the said prob-
lems and framed a Questionnaire in respect of them.  This
Cuestionnaire was scnt ta the Ministries concerned, the State
Governments, the High Courts, Bar Associations and other in-
terested persons and bodies. The replies received in response to
his Questionnaire were then duly considered by the Commission
and the draft Report on the subject was prepared by the Mem-
ber-Secretary, Mr. Bakshi, and discussed by the Commission.
After the discossion, the Report was finalised.

One of us, Mr. 5. P, Sen-Verma, has signed the Report, sub-
ject to a scparate note ; which deals with the problem posed by
section 5 of the Central Sales Tax Act.

I may add that some of the problems, on which recommen-
dalions have been made by the Commission in this Report, are
complex and vexed; but the Commission hopes that its relevant
recommendations may afford a satisfactory solution which may
help solve the difficulties mentioned by vou in vour letter.

With the forwarding of this Report, the present Com-
mission will have completed seventcen Reports since it began to
function on the 1st of October, 1971. As you know, some of
these Reports are short documents, because they deal with speci-
fic problems which, in the opinion of the Commission, necded
carly Tegislative solution.

Yours
Sd/-
(P. B. Gajendragadkar)

Hon'ble Mr. H. R. Gokhale,

Minister of Law, Justice & Company Affairs,
Government of India,

New Delhi-1.

Fncl :  As above.



1

Intro.—-1. The genesis of this Report lies in 2 letter received Genesis,
an

by us from the Minister of Law and Justice, which is reproduced 5
below (— referred
to the

Commission.,

“As you are aware, the Government had the advantage of
obtaining the views of the Law Comrission o more
than one occasion in conmection with certain problems
arising out of the levy of sales tax and particularly
central sales tax.  The principles sct out in the Cen-
tral Sales Tax Act, 1956, for determining when a sale
or purchase takes place in the course of inter-State
trade or in the course of import or export of goods
into or from India were laid down on the basis of the
recommendations contained in the Second Report of
the Law Commission. Similarly, certain  problems
arising out of the decision of the Supreme Court in
K. G. Khosla’s case were considered by the Law Com-
mission in its 30th Report.

2. Experience in working of both Statc Sales Tax and Cen-
tral Sales Tax has thrown up certain problems which
are of importance not only from the point of view of
the proper administration of the sales tax laws but also
for raising the resources necessary for development
activities,

3. As you are aware, the scope for the levy of sales tax by
State Governments has been restricted in respect of
works contracts, hirc-purchase transactions and also
on the transter of controlled commodities by virtue of
statutory orders.

4. Certain State Governments have stated that Central sales
tax is being evaded by means of transfer of goods from
onc State to another on what purports to be consign-
ment transfer or a transfer to another branch of the
same institution. A suggestion has been made that
such transters should themselves be made liable to
tax. A view has also been expressed that scction 5
of the Central Sales Tax Act as interpreled by the
Supreme Court in K. G. Khosla's casc unduly res-
tricts the taxing power of the State.
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5. In the administration of Central Sales Tax also there are
canflicting decisions of the courts as to the scope of the
penal provisions of that Act. It may also be neces-
sary to consider whether the provisions with regatd
to penalties for the evasion of sales tax should not be
amended so as to do away with the concept of imens rea
or to bring it in line with the recommendations made
by the Commission with regard to offences under other
fiscal laws.

“6. 1 also understand that difficulties are being felt with
regard to certain other matters such as the disposal
of excess amounts collected by a dealer from a custo-
mer as sales tax and the cstablishment of check-posts
for preventing evasion and the better collection of taxes
on the sale of goods.

7. Some of these issues are of considerable importance in
the day-to-day administration of sales tax and are of
importance to the State and to the public alike. A
specific reference to some of these problems was made
at the mecting of the Ministers for sales tax of the
States in the Northern Zone.

8. I shall, therefore, be grateful if the Commission could
look into these and other related problems arising out
of the administration of Central ales Tax and the con-
stitutional restrictions on the imposition of sales tax
by State Government.”

Intro.—2. This Report, thus, deals with certain problems
connected with—

(a) power of the States to levy a tax on the sale of goods;

(b) the Central Sales Tax Act, 1956,

Neither the entire subject of Sales tax, mor the whole field
of the power referred to above, is intended to be covered in this
Report. Nor will the Report cover the whole of the Central
Sales Tax Act. It is cofined to certain specific problems.

Intro.—3. The letter of reference! mentions several topics.
Before discussing them, a few words about the power to levy
a tax on the sale of goods would be relevant. Under the Cons-
titution, the power to levy tax on the sale or purchase of goods

1. Para Intro. 1, Supro.
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is referrable to the legislative power vested in the States, by
virtue of the specific entry in the State list.?  But the power to
levy such tax on infer-State sales is vested in the Union Parlia-
ment.*  Again, there are cerlain restrictions on the powers of
the States®. We shall presently proceed to cxplain this appa-
rently complex scheme. The reasons for such a complicated
scheme will also be apparent from the discussion that follows.

Intro.—4. The legislative authority' of the States to impose a
tax on sales and purchases is restricted by three limitations con-
tained in articles 286(1)(a), 286(1)(b) and 286(3) of the
Constitution respectively. These limitations overlap to some
extent; but they are cumulative, and the legislative power to tax
may be exercised onty if it is not hit by any of the limitations.

There are general limitations in articles 301 to 304, but they
are not material for our purpose.

Intro.-—5. Before 1956. there was a fourth limitation as to
inter-State sales and purchases. After 1956, this limitation assumed
the form of absence of a power to tax inter-State sale or pur-
chase, and the power is now exclusively vested in the Parliament®,

The three limitations relate to —
(i) tax on sales in the course of import or export;
(if) tax on sales outside the State; and
(iii} tax on sale of essential goods.
The main purpose of the limitation regarding tax on sale or

purchase in the course of import or export is to protect interna-
tional trade from taxation by States.

The main purposc of the limitation on the power of the
States to tax sales or purchascs outside the State is to prevent
the imposition of an unduly heavy burden upon the consumer by
multiple taxation upon a single transaction of sales.

1. Constitution, 7th Schedule, Siale List, entry 54,

Constitution, 7th Schedile, Union List, entry 924

See para Intro, 12, infra.

Para Intro. 3, supra.

Constitation, Seventh Schedule, Union List, entry 924,

c.f. Bengal Timber Trading Corparation v. C.5.7. A.LR. 1957 5.C,
{348, 1249; (1967 2 5,C.R. 547 [on the old article 286 (1.

w
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The object of the third limitation—as to taxation of sale or
purchase of essential goods—is obvious.

The object Intro.—6. In considering the various topics' on which the
;}lftig‘l’j‘;?“‘ Commission's vicws have been sought, these objects of the Consti-
restrictions. tutional restrictions as to fiscal powers will have to be borne in

mind.
Two Madras cases® have explained in detail the scheme of
the laxation of sale of goods before and after the Constitution,

and under the Central Sales Tax Act, 1956, We need not go
inlo thosce details here.

The Intro.—7. Coming now, to the matters raised in the letter of
T#ét:?sre- reference, (°) we can broadly classify them into the following
ference. categories: —

{a) Points requiring amendment of the Constitution—parti-
cularly, State List, entry 54, which prescribes the taxing
power of the Statcs in respect of tax on the sale of
goods;

(b) Points not requiring amendment of the Constitution,
but requiring amendment of certain statutory provisions
passed in pursuance of articlke 286 of the Constitution,
such as scctions 3, 4 and 5 of the Central Sales Tax
Act, 1956,

{c) Points requiring amendment of the Ceatral Sules Tax
Act, 1956, in respect of matters other than those men-
tioned in {b) above (e pumshment for the evasion
of tax).

Points at fa) and {B) involve constitutional gquestions,

Points en- Intro.—8. The various points that arise for consideration
umerated.  e.o the letter of referencet can be enumerated as follows: —

{i) The scope for the levy of sales tax by State Government,
in respect of works contracts, hire-purchase iransactions
and also on the transfer of controlled commodities by
virtne of statutory orders.

I, Para. Inlro. b.osupra.
: (a) Laroon & Torbro Lido v Joirt Capmnercivi Tux Offcer, 11972)
2 MLILD S8 (19a7) 205, T.C, 150,
by Siradekshod Mills L. . Depury CT.O0 {1969 2 WML 28
3. Para, Intra., supra.
4 Para. Intro., supra.
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(i) Evasion of Central Sales Tax by means ol trunsfer of
goods from onc State to another, on what purports to

be a consignment transfer or a transfer to another branch
of the samc institution.

(iil) Whether section 5 of the Central Sales Tax Act, as inler-
preted by the Supreme Court in K. G. Khosla's case,
unduiy restricts the taxing power of the States.

() Conflicting decisions of the Courts as to the Central

sales tax in regard to the scope of the penal provisions
of that Act. '

(v) Whether the provisions with regard to penalties for the
evasion of the sales tax should not be amended. so as

to do away with the concept  of mens rea or to bring
them in line with the recommendations made by the

Law Commission with regard to offences under other
fiscal laws,

(v1) Difficultics felt with regard ‘o certain othcr matters.
such as, the disposal of excess amounts collected by a
dealer from a customer as sales tax.

(vii) Establishment of check-posts for  preventing evasion
and better collection of  taxes on  the sale of goods.
We shall discuss them serially in due course.

Intro.—9. Our Report deals with issues which have been ex-
pressly referred to us by the Minister of Law, Justice and Company
Aftairs by his letter dated 12th April, 1973! as well as issucs
which arisc therefrom.  Before we proceed to deal with these
Issues, we ought. in fairmess, to point out that the ultimate de-
cision of most of these issues will involve considerations of pulicy
of a complex political and economic character. The area cove-
red by these considerations, however, is outside our inquiry. and
our Report will be confined to the leeal aspects of the  issues
under inguiry; and our recommendations and suggestions  will
be based on certain assumptions made by us from the refevant
staicments in the communication of the Minister for Law,
Justice and Company Affairs  We shail refer to these assump-
tions in duc course, when we deal with the serveral issues seri-
ally.  We thought it necessary to make this observation, in order
to avoid any misunderstanding about the scope of our inquiry
ard about the character and effect of our recommendations and
suggestions,

Poscroavralera §, sapea.

Policy
matters
outside
the in-
quiTy.
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ﬁfﬂi‘#‘;ﬂs Intro.—10. An analysis of the long title of the Central Sales
Central Tax Act will indicate the principal purposes of the enactment.

Sales Tax  Thesc are—
Ak

(1) to formulate principies for determining when a sale or
purchase of geods takes place—

(a} in the course of inter-State trade or commerce (sec-
tion 3}, or

(b} outside a Srate (scction 4), or

¢} in the course of import into or export from India
(section 5};

{2) to provide for the—

fa) levy {sections 6 & 8),

(b} collection [section 9(1) and 9(2)1, and

{c) distribution [see, section 9¢{4y] of taxes on sales at
(1) above, and salc of goods declared to be of spe-
cial importance in inter-State trade or commerce,
and

(3) to deelare certain goods to be of special importance in
inter-State trade or commerce [section 14] and

(4) to specify the restrictions and conditions to which State
laws imposing taxes on the sale or purchase of such
goods of special importance shall he subject [section
15]

The remaining sections of the Act relule to ancillary malters
or confer powers, e.g., section 1 (giving the short title, etc.),
section 2 (giving definitions), section 7 (providing for registration
of dealers), sections 9A, 10 and 11 (hanaing the colleetion of
tax except by registered dealers, enumerating offences and pro-
viding for penalty, cognizance, eic.,) scction 12 (providing for
indemnity to officers), section 13 (granting a rule-making power)
and section 16 (repealing an earlier Act declaring certain goods
10 be essential commodities).

We now proceed to discuss the questions referred to us, and
such other matters as have raised difficultics.



CHAPTER 1

The scope for the levy of sales tax by Siate Governments

1.1. We deal, in this Chapter, with the scope for the levy of Introductory
sales tax by State Governments.  We shall deal later in detail
with the power te tax three specilie transactions.—works contracts
hire-purchasc transactions, and the transfer of controlled com-
modities by virtue of statutory orders.

1.2. The three transactions! mentioned above may appear Absence
to be unconnected with one another.  But certain legal issues g; Ef;;;’g

are common to them. These issues arise out of the concept of of pro-
sale as known to the ceneral law of sale of goods,_—particularly, B o al
the passing of property and the consensual element in 2 sale. The clement.
total absence of these clements, or their presence in an inperfect

form, has raised questions as to whether the transactions are tax-
able as sales.

1.3. The Constitution does not define the expression “sale”. 02*3{"}5:3;{1
In the Sale of Goods Act?, a contract of sale is defined as in the
Sule of
Goods
Act.

follows:—

“A contract of salc of goods is a contract whercby the seller
transfers or agrees to transfer the property in goods to the buyer
for a price. There may be a contract of sale berween one part-
owner and another”.

The Act makes it clear that “a contract of sale may be ab-
solute or conditional®.”

The difference between a “sale” and an “agreement to scll”
is also laid down in the Act*., “Where, under a contract of sale,
the property in the goods is transferred from the seller to the buyer
the contract is called a sale, but where the transfer of the property

. Para. 1.1, supra.

. Section 4(1), Sale of Goads Act, 1530.
Saction 4 (2), Sale of Gaods Act, [930.
. Sectinn 4 (3), Sale of Goods Act, 1930,

7
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i the gouds is to rake place at a future time of subject to some

condition thereafter to be  fulfilled, 1he contract is called an
agreement to sell”

As to when the agreement ripens into a sale, the Act provi-
des ;!

“An agrecment to sell becomes a sale when the time elapses
or the conditions are fulfilled subject to  which the
property in the goods is transferred.”

Passing of property thus plays an important part in the concept
of sale of goods under the Act,

Power  of 1.4, The power of the States to fevy a tax on the sale or
ﬁi};‘-‘t;‘x} on purchase of goods is to be found in the Constitution, 7th Sche-
eajar dule, State List, entry 54. The Supreme Court® has consistently
E:ﬁfl[giﬁgd 0 held thas th? cxprcssion.“sg]e of goods”, as used in the legisla-
sale. tive entries in the Constitution and in the Government of India

Act, 1935, bears the samc meaning as it has® in the Sale  of

Goods Act, 1930,

Therefore, while the Stale Legislature may, under the State
List, cantry 54, legislate in respect of the serics of acts beginning
with an agrecment of sale between parties competent 1o contract
and resulting in the transfer of property from one of the parties
to the agreement to the other for a price (and matters inciden-
tal thereto), it cannot levy a tax on a transaction which is pot a
“sale” within the Sale of goods Act,

Sale under 1.4A_ Tn England the Sale of Goods Act defines a contract
T;_hngmh of sale of goods as?-—

“a contract whereby the scller transfers or agrees to trans-
fer the property in goods to the buyer for a money
consideration, called the price.”

1. Section 4 (3), Sale of Goeds Act, 1930,
2, {a} State of Madras v. Gannon Dunkerlev & Co. Ltd. (1959 S.CR
379; ALR. 1958 5.C. 560,
(b} MNew Indian Sugar Mills v. Commissioner of Sales Tax, Bihar
(1933} Supp. 2 S.C.R. 459%; A.LR. 1963 S.C. 1207;
{c} Bhopal Sugar [ndustries v. S.T.0. (1964} 1 S.CR. 481; ALR.
1964 8.C. 1037,

3. As to the Sale of Goods Act, sce para 1.3, Supra.
4. The Sale of Goods Act, 1893, section 1(1} and 1(3) (Eng).
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The Act gives different names to the 1wo transactions:—

“Where under a contract of sale the property in the goods
is transferred from the seller to the huyer the coniract
is called a sale; but where the transfer of the property
in the goods is to take place at a future time or subject
to some condition thereafter to be fulfilled the contract
is called an agrecment to sell.”

1.48. It would appear ibat at common law also, “sale of sale under
goods™ had a narrow meuning, and the passing of property—im- common law.
mediately or at an appoinicd time—was of the esscnee of the
transaction. As the Indian Contract Act® (as originally enacted)
provided,—“Salc is the exchange of property for a price. It in-
volves the transfer of the ownership of the thing sold from the
seller to the huyer™,

1.5, It may be that the narrow concept of sale in the com- Narrow
mon law, and in the statute based thereon" is due to the fact concept of
that sale was originally a ““cash and carry” transaction. Perhaps, '
the most dramatic tllustration of the difficulties in hreaking with
the past in this respect is the long struggle of warranty law with
the principle of caveql empior—the principle that “he who docs
not open his eyes, apens fis purse”,—a maxim reflecting a phase
in the history of salcs Jaw when a sale was a “cash and carry”
transaction®.

This may account for the fact that the cmphasis is on the
passing of property,—though the position in regard to payment
of the price and other aspects has undergone modification.

1.5A. This requirement as to the passing of property being Some tran-
essential, it is well-established* that a transaction lacking transfer whtl::% do
of property cannot be taxed as a sale by creating a legal fiction not amount
in the shape of a deeming clause which seeks to extend the con- to ‘sale”.
copt of ‘sale’.

1. Section 77, Indian Contract Act (repealed).

2. Para 1.4A and 1.48, Supra.
3 (a) Hamilton, “The Ancient Maxim Caveat Emptor,” (1531) 40 Yale
L.J. 1133
{0y Kassler, “Protzction of the Consumer™ (1964-65) 74 Yale L.JL
262, 263.
4, Dy C.T.G. v. Evfizld fadia Lid, A TR, 1958 5.C. 838, 840; (1968)
2 5.C.R. 421,
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No property 1.6. Since the cxpression “sale of goods™ in the Consucution,

E?ﬁ:fgnf_n State List, cniry 54, has the same mcaning as in the Sale of

chase and  Goods Acts', a hire-purchase agreement is not & sale®, as no

2315113-:11%5 property passes in such transaction until the option to purchase
is exercised and the other terms of the agreement fulfilled®, Simi-
larly, in a building contract which is entire and indivisible, there
is no “sale” of goods?, Tt is a contract of works®, involving skill
and Tabour, and not directly pertaining 1o the transfer of property
in goods in specie. Consignments of goods by a principal to his
agent is also not a sale, therc being no passing of property for i
a pricc® from one person to another.

Y
3
g;;t:;éiﬁons 1.7. Several other transactions fall outside the concept of }*‘1
not io be “sale” because of the absence of the essential requirement of )
;;ie:rdedas sale. For example a transaction between an hotelier and a resi-
’ dent customer of the hotel is one of “scrvice™ and is nol taxable”
under the head of “sale of goods™, if there is a consolidated

charge for boarding and lodging.

The allotment of the goods of a firm amongst its partners, on
the dissolution of the firm, also does not amount to a “sale”. A
provision in a Bombay Act8, in so far as it purported to tax such |

allotment. was held® to be ultra vires the State Legislature. |

Definition of 1.8. We may now refer to the definition of ‘sale” in the Cen- |

éﬁﬁriﬁ' the {11 Sales Tax Act, The Act defines ‘sale’ as follows'?:— 1

Sales Tax ‘
Act. “ gale’, with its grammatical variations and cognate expres-

sions, means any fransfer of properiv in goods by one J

person to another for cash or for deferred payment or 3

L 3 |

1. Para 1.4, Sapra. |

¢ K.L. Johar & Co.v. Dy, C.7.0. AR, 1963 §.C. 1082, 108%; I
(1965 28.C. R. 112

3, See Chapter 1-B, infra. (ire-purchase). !.4‘) i
4, Srate of Madras v. Gannon Dunkerley & Co, ALR. 1958 5.C. 560, .
677; (1959 5.C.R, 379, -~ *

. Sce Chapter 1-A, infra (Works Contract).

. See Chapler 2, infra {Consignmznts),

 Associated Hotels of India Lid. v, Excise & Tuxation Officer, Simla
ALR. 1966 Punj. 449, 454 to 458, para 18 to 35,

5. Seclion 26(3), Bombay Sales Tax Act, 1963 {3 of 1933).

9. State of Cujuear v, MIS. Ramanlel & Co.. ALR, 1905 Guj.

60, 69, para 17-18,
10, Section (g}, Central Sales Tax Act, 1956.

=1 S on



e N ]

e n g

11

for any other valnable consideration, and includes 2
transfer of goods on the hire-purchase or other system
of payment by instalments, but does not include a
mortgage or hypothecation or a charge or pledge on
goods.”.

We shall discuss in detail certain clements of this  defnition
laterl,

1.9. This, in brief, is the meaning given to the cxpression Should the
“sale of goods”, (a) with reference to the constitutional compe- ;‘;‘S";’I'fb":
tence of the State Legislaturcs to levy a tax thercon and (b) in widened™

the Central Sales Tax Act.
The question that now falls to be considered is;—

Is it desirable to extend the scope of taxability under the
head of ‘tax on the sale or purchase of goods’ ? The
question has several branches. Each of them requires
full discussion.

L. ¥ara 13,11, infra (Hire Purchase)

20 M. of Law/74—2
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CHAPTER I A

TAXABILITY OF WORKS CONTRACTS

Introductory

1A 1. Having discussed generally the power of the Statos,
we now discuss the legal position reparding taxability of works
contracts in particular. A typical example of a works contract is
a building centract, which could be usefully considered in some
detail.

Building contracts

1A.2. According to Hudson :?

“A buliding or cngincering contract may be defined, for the
purpose of this book, as an agreement under which a person (in
this book called variously the builder or contractor), undertakes
for reward to carry out for another person (variously referred to
as the building owner or employer), works of a building of civil
engineering character.”

1A.3. The essential nature of the contract is the carrying out
of works.?

1A.4. A works contract may comprisc new works. and also
repairs, for example, the operations of the Central Public Works
Department are divided primarily into two categories, “original
works™ and “repairs”. It has been stated® that *original works™
comprise all new constructions, whether of entirely new works or
of additions and alternations to existing works or replacement or
remodelling of existing buildings. Repairs include operations
undertaken to maintain buildings and works in proper condition.
The works on which expenditure does not exceed Rs. 75,000

1, Huadson, Building & Engingering Contracts, (1265}, page 1.
2, See also para 1A-7 and 1A-20, infra.
3. Report of tha study Team on CPWD (July 1963), page 13,

12
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are classified as minor works and those on  which it excecd ™
Rs. 75,000 as major works. All original works and repairs cost-
ing more than Rs. 5,000 and rclating to Central Civil buildings
are to be executed through the agency of the Central Public
Works Department. Prior concurrence of the Ministry of Works
and Housing is necessary {or entrusting civil works to any agency
other than the Central Public Works Department.”.

1A.5. Materials do constitute a valuable part of the total Materals
cost of works. And that is why the question often arises whether g;ﬁg}lﬂfﬂ
a works contract can be ircated as a sale for the purposes of cost.
faws taxing sales.

1A.6, It has been estimated,? in the case of works construct- ng;:%fis a
gd for the C.P.W.D. that materials and stores account for nearly part
two-thirds of the cost of works? (In the case of departmental &E-c‘glﬁﬁ_
exceution of works, the Government has to arrange for all the re- ment works.

quirements of materials and stores).?
Difference beiween “‘works and sale”

1A, 7. The primary difference between a contract for work Difference
{of service) and a contract for the sale of goods is that in the for- 25,‘1‘2'3; of
mer there is in the person performing the work rendering a works and
service, no property in the thing produced as a whole, even if a ?3;“;31":_
part or even a whole of the materials used by him may have
been his property. *-7. Eventually, the property passes;® in the
generality of building contracts, the agreement between the par-
ties is that the coniractor should construct a building according
to the specifications contained in the agreement, and in consi-
deration thercfor, he should receive the payment as provided
therein. Therg is, in such apreement, neither a coniract to sell
the materials vsed in construction, nor does property pass therein
as movables. The materials pass to the owner of the building
only as an accretion to the building. A contract for the sale of

materials cannot be implied from such an agreement.

1 Report of the Stady Team on C.P.W.D. (July 1965y, page 78,

. Roport of th: Study Teamn o0 C.P.W.D. (July, 1965) page 71,

. As to the practice regarding pavincnt, see para 1A-18 infra.

. C8.T v, Purgshortam Pronji, (1970} 26 8. T.C. 38, 41,

. S:xalso para EA-27, iufra,

. Seatz of Madras v, Garrn Durkerler, (19585 ALR. 1938 5.C. 560
fon appeal from A.LR. 1954 Mad. 1130).

ol oL, R
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1A.8. Where the contract is indivisible, it cannot be split up,
and even the fact that the asscssee has split it up for his own
purposes is immaterial.’

1A.9. Gannon Dunkerley's case® is an example of taxation
of composite contracts, involving the supply of goods and servi-
ces. It is the leading case, holding that States cannot tax works
contracts.

In Guniur Tobacco case® various aspects of a contract of
work were thus dealt with :—

“A contract for work in the execution of which goods were
used may take one of three forms. The contract may
be for work to be done for remuncration for supply
of materials used in the execution of the works for 2
price; it may be a contract for work in which the use
of materials is accassory or incidental to the execution
of the work; or it may be a contract for work, and
the usc or supply of materials, though not acccssory
to the execution of contract, is voluntary or gratituous
In the last class there is no sale, because, though
property passes it does not pass for a price, whether
a contract is of the first or the sccond class must
depend upon the circumstances; if it is of the first, it
is a composite contract for work and sale of goods:
where it is of the second category. it is a contract for
exccution of work not involving sale of goods.”

1A.11. Work contracts, thus are of various types. For the

cts where the present purpose, it is sufficient to state that where the question

element of
szle can
be split
up and
where

it caneot
Le.

whether a particular contract of work is taxable by the Stafes
as a contract of sale arises, one has to distinguish between
contracts in which the element of sale is divisible and contracts
in which such clement cannot be split up and which are, there-
fore, indivisible. Briefly, the position is as follows:—

{a)Where the agreement constitutes a single contract (as
above), it is not open to the State ‘to split up’ the

1. @ C.S. 7. v. Asha Watch Co. (1971) 28 5.T.C. 395 (Gujarat) :
(b} Variety Body Builders v. C.5.T. (1971) 28 S.T.C. 339 {Gujaran).
2. State of Madras v. Gannont Dunkerlzy & Co. ALR. 1958 5. 560
{1959) S.C.R. 379
3. Government of Andhra Pradesk  v. Guanter Tobacce Led., (1965)
16 S.T.C. 240 at page 255 (5,C))
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agreement into its component parts, ie. to single out
that which relates to the supply of materials and to
impose a tax thercon treating! it as one of sale.

{b)Wherc the contract is one for the execution of work
for a lump sum as offered by a tender and accepted
by the contractor, no separate agreement for the supply
of materials is involved, *,* even though there is a term
in the agrecement that the property in materials would
pass to the cmployer as soon as the goods were
brought to the site by the contractor,

(c) Partics may, however, cnter into distinct and scparate
contracts, one for the transfer of materials for moncy
consideration and the other for payment of the remu-
necration for services and for work done.t

{d)The burden of showing that a works of service contract
involves a taxable sale of the materials used is upon
the taxing authorities, and the burden is not dis-
charged by merely showing that property in goods
which belonged to the party performing the service or
executing the contract stands transferred to the other
party.®

Position in some other countries

1A.12. The position in Australia in this respect may be con-In Austra-
trasted. Tn a new South Wales case,? the Supreme Court of New lia.
South Wales held, that the agreement between the parties was
one to do certain work and to supply certain materials, and not
an agreement for the sale or delivery of the goods.?

. Srate of Muadras v. Ganrton Dunkerley. A L.R. 1948 5.C. 580.

.

2. Peare Lal v. Stare of Punjub (1958) 9 S.T.C. 412 (8.C.).
3. Carl Still’s rase, A LR, 1961 5.C. 1615, 1619.
4, Stare of Muodras v. Garmnon Dunkerler, A 1R, 1958 8.C. 3560.

3, Government of Andhra Prodesh v, Guntar  Tobacco Lid. (1965) 16
S.T.C. 240, 255 (S.C.).

&, Sydney Hydraulic and Cemtral Engineering Co. v. Blackwood &
Sonn, SN.SWSR, 10,

7, Ieving's Commonwazith Sales Tax Law and Practice (1950) page 77.
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In 1932, the Legislature’ mtervened, and enacted, in the
statute of 1930, a new provision, section 3(4), in the following

torms® —

“For the purpose of this Act, a person shall be deemed to
have sold goods, if, in the performance of any contract
{not being a contraci for the sale of goods) wunder
which be has received, or is entitled to receive, vainable
consideration, he supplies goods the property m which
{whether gs goods or in  some other form) passes,
under the terms of the coniract, to some other person.”

After this, the question arose in faier case whether® a con-
tractor who fabricated piles and psed them in construc-
ting a bridge was liable to pay sales tax on the value
of the piles. The majority of the court held that
though therc was, in facr, #io sale of the piles, in law
there was one, by reason of section 3(4) of the Acr.

Passing of properiy

1A.13. A treatisc which deals with the practice in respect of
building contracts* states the position as to the passing of property
{in the materials) in works contracts, in these words —

“Materials brought on to the sitc by the contractor remains
his property, in the absence of a provision to the con~
trary, until they become affixed to  the land ie., arc
built into the works,5-%, whereupon they become the
property of the owner of the frechold.” IT the employer
has an estate or interest less than the freehold, he en-
joys the property during such estate or interest. In the
casc of ships the property passes when the matcrials

t. See State of Madrar v. Ganaon Dimkerfzy & Co. ATR. 1958
5.C. 560, 570,

. Section 3(4}, Conmonwealth Sales Tax Act [Australia),

3. M.R. Hornibrook, (Priv) Lid. v, Federal Conanissionsr of Tuxation
(1939 o2 C.L.R. 272 231,

4, Keating, Building Contracis (1955) page 96.

5, Keating, Building Contracls (1955), page 46

6, Tripp v. Armitage,(1838) 4M & W, 687,

. Elwes v, Mmy, (1802) 3 East 38

=]

~4
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are fixed, ‘or, in a reasonable sense, made party of the
1%

corpus’.

1A.14. Tt is, however, stated in the same treatise.? I is com-
mou to have a clause which purports to vest materials and some-
times plant in the emplover before they arc fixed. The principal
objects of such a clausc are to provide a scearity to the employer
for mency advanced and to enable the cmployer to obtain the
speedy completion of the works by another contractor in the
cvent of the original contractor’s default, by providing materials
and plant on the site ready to use frec from the claims of the ori-
ginat contractor, and his creditors, or his trustee in bankruptey
or liquidutor. Whether or not the clause achicves jts purposc
depends upon the words used.® If the formula used is “the mate-
rials sttll become and be™,' or “be and become” the property of
the employer, then normally “the clause means what it says, opera-
tes according to its tenor and eflectively transfers the title™

If, on the other hand. words like ‘considered to be’, arc
used. the clause may be incflective to achieve its put-
pose, the property may remain in the contractor.®

PA15. Clause 11 of the form of the Roval Institute o Contract

British Architects” may he referred to, in this connection :— gmn!of
L6} 31
. . . Institute
Clause 11—Unfixed materials when taken into dccount 10 of British
be the property of the employer. Architects.

Where in any certificate of which the Contractor, has receiv-
ed payment the Architect has in accordance with clause 24(b)

1 Seatf v, Moere (1856) 11 App. Cas. 350, 381, (H.L.). for ather cases
on ships, see Re Salmon amd Woods, ex, p. Gould, (1885) 2 Morr.
Bkptcy. Cas 137; Reid v. Macheth & Gray (1904) A.C. 333 (H.L.).
Re Blyih Ship Building efe. Co, Lif (1926} Ch, 404 (C.A).

2. Keating, Building Contracts 11955}, page 97.

* See, ez, clause 11, R.LB.A. form (infra).

4. Banpelt ete. Ltd. v. Sugar City, (1951) A.C. T84 P.C).

5. See Reeves v. Barfow, (1884} 12 Q.B.D. 416 (C.A)

&, (a) Bemedt ete. Lid. v. Sugar Cify, (1951) A.C. 786, 514,
(by Re Winter ex p. Bolland, (1878) 8Ch. D. 225,

7. Keating, Building Contracts (1835, page 230,
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of these Conditions included the value of any unfixed matcrials
and goods intended for, and placed on or adjacent to the Works,
such materials and goods shall become the property of the Em-
ploycr and shall not be removed cxcept for use upon the Works
unless the Architect has authorised in writing such removal, but
the Contractor shall remain responsible for loss or damage to the
same.”.

1A.16. Another {form (adopted by the Association of sub-
contractors) has this clause! —

“Vesting of Materials :

11.—All plant, matcrials and equipment of any kind whatso-
ever which are brought on to the site by the Contractor but arc
not intended for incorporation in the Works shall remain the pro-
perty of the Contractor in any event. Any materials, fitments or
other goods delivered to the site for incorporation in the Works
shall remain the property of the Contractor and shall not be-
come the property of the Employer until whichever is earlier
of the following limes — '

(2} When the same have been incorporated in the Works,
or

(b} When the same have been paid for in full (subject only
to the deduction of such sums as the Employcr may be
entitled to retain in accordance with the provisions of
clause 12 hereof}.

without prejudice to any other rights or remedies the Contractor
shall have a lien on any unincorporalcd materials, fitments or
goods which may have become the property of the Employer for
the amount of any unpaid portion of the Contract price due to
the Contractor.”

1A.17. Tt is not always easy to determine when the property
in the materials passes in a Works Contract; this is because pay-
ment is not usuzlly made in a lump sum.

1, Kealing, Building Contracts (1955}, page 310—311.
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1A.18. Take, for cxample, the practice in the Central Public Practice

Works Department, which has been thus deseribed!-2:  “A Cop- inCEW.D,
tractor is required to submit a running bill each month on or before

the date fixed by the Engineer-in-charge for all works cxecuted

in the previous month and the Engineer-in-charge has to take

or cause to be taken the requisite measurements for the purpose

of having the bill verified and the claim, to the extent admissible,
adjusted, as far as possible before the expiry of 10 days from
presentation of the bill.  If the contractor does not submit the

bill within the time fixed, the Engincer-in-charge may depute

a subordinate, within 7 days of the date fixed to measure the work

in the presence of the Contractor whose countersignaturc to the
measurement list will be sufficient warrant and the Engineer-in-
charge may prepare a bill from such a List.”

Tests adopted

TALI9. It may sometimes be difficolt to decide whether a Tests for
contract is of works or of sale. Several tests are adopted,* for the ?g;‘g’&:‘:ﬂ;
purpose,—¢.g. one test is whether primarily the transfer of the warks cor-
movable article is taken as such, or whether the transfer is only l"fl"“s and
ancillary to another contract. Another test js whether the article "
supplied has itself a general market. A contract to produce photo-
graphs of a particular person is, for cxample, one of works,*
because the photographs would have no general market, The
production is really of a work of art requiring skifl.5-¢

TA.20. It has been stated that staics are faced with several States )
problems? owing to the cxtension of the principle to other cases fﬂgﬂcgfth
involving “body building”.

Whether amendment needed

1A.21. It is in this background that we have considered the Conclusion.
question whether the power to tax indivisible contracts of works
should be conferred on the Sates,

. Report of the Study Team on Central Public Warks Dezpartment
(1965), page 82,

< As o C.P.W.D. warks in Bencral, see para 1A.6, supra.

3. See aiso para FA7, supra.

4. B.C Kame v. Assisranr 5. r.o., (1971 28 5.T.C. 1, 3 (M.p).

5. C8T. v, Patel India Lid {1971y 28 S.T.C. 516 (Bombay) (Mody C.J.
and Chandrachud K}

5. Camera House v, State ef Makharashira, AR, 1956 Bom. 437
{Abhyankar & Vimadalal 1J) (Reviews cases). ‘

7. Noates in the Ministry of Finance.
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In  our view, in its judgments on this question,
the Sopremc Court, with respect appears to have
adopted an unusually restricted interpretation of  the
expression “sale”. It is true that the expression “sale” is not
defined in the Constitution——but, it is a well-recognised canon
of construction that the words used in the three Legislative Lists
should receive the widest possible interpretation and it was, we
venture to suggest, somewhat inappropriate to have taken
recourse to the narrow definition of the word “sale” contained
in the sale of Goods Act for the purpuse of interpreting that
expression occurring in the state List, entry 54. That is the
principal juridical ground on which we have expressed our
preferencet for the transfer of the power to tax such contracts
to the State Legislatures. We ought to add that before the judg-
ment of the Supreme Court was pronounced® “sale” was usually
recarded as including works contracts, and works contracts werg,
as such. regarded as falling within the power of the States to
tax under State List, entry 54, and taxes on that basis were being

levied and recovered.

1A.22. The present positior on the subject and the possible
alternatives, may be briefly stated thus :—

{i)The Union has the power to tax works contracts under
Constitution, Seventh Schedule, Union List, entry  97.

{(ii) The power to tax inter-State works has not, so far, been
excrcised by the Uuion, and the definition of ‘sale’ in
the Central Sales Tax Act docs not include Works con-

tract.

{iii} The power to tax works contracts within the State also
vests in the Union, under Union List, entry 97 (as in-
terpreted in the judgments of the Supreme Court}.

Before the judgments of the Supreme Court, however, salc
was usually regarded as including a works contract. The ques-
tion is ultimately one of policy, but the Commission would pre-
for restoration of the power to the States.

Narrow intcrpretation of the expression “sale” was not the
practice before the Supreme Court judgments. Entries in the Tegis-
lative list, should receive a broad interpretation. Fine nuances

2, Garnon Dunkerley's case,
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necd not be material. The transactions resemble sale in substance.
Hence, the power should be given to the States.

H this alternative is adopted, there are several drafting devi-
Ces Open, £.8.1—

(2) amending Statc List. entry 54, or
(b) adding a fresh emtry in the State List, or

(c) inserting in arlicie 366 a wide definition of “sale” so as
to include works contracts.

The Commission prefers the last one. Tt would avoid mulli-
plc ameadments,

(iv) Whether thc course at (iii) should be adopted or not,
15 a matter of policy, involving financial and political
implications.

(v) In the alternative, power to tax intra-State works con-
tracts could (if a policy decision to that effect is taken
by the Union), be exercised by the Union, and the
necessary law passed. The proceeds of the tax imposed
thereunder could, then be distributed to the State Arti-
cle 269 may have to be amended in that case.

{vi) Whether the course referred to at {(v) above, should be
adopted or not, is again a matter of policy, invalving
financial and political considerations,
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CHAPTER 1B

HIRE-PURCHASE TRANSACTIONS

Introduciory

1B. 1. In this Chapter, we shall deal with the question of
tax on hire-purchase transactions. Before dealing with the
position regarding tax on such transactions, it is desirable to
refer briefly to the nature of hire-purchase.

Nature of hire-purchase

1B. 2. The definition of hire-purchase agreement in the
recent Indian Act® dealing with hire-purchase is as follows :-—

“(¢) ‘hire-purchase agreement’ means an agreement under
which goods are let on hire and under which the
hirer has an option to purchase them in accordance
with the terms of the agreement and includes an
apgreement under which—

(i) possession of goods is delivered by the owner

thereof to a person on condition that such person
pays the agreed amount in periodical instalments,

and
(i) the property in the goods Is to pass to such person
on the payment of the Jast of such instalments,
and
(iii) such person has a right to terminate the agree-
ment at any time before the property so passcs ;7
In the same Act, “hire-purchase price” is defined as
follows:—

(d) *hire-purchase price” means the total sum payable
by the hirer under a hire-purchase agreement in

1. Section 2(c) and 2(d), Hire-Purchase Act, 1972 (Ceniral Act 26 of

1972).
[# has not yet becn brought into force].

- 22
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order to complete the purchase of, or the acquisition
of property in, the goods to which the agreement
relates ; and includes any sum so payable by the
hirer under the hire-purchase agrcement by way of
a deposit or other initial payment, or credited or to
be credited to him under such agreement on account
of any such deposit or payment, whether that sum
is to be or has been paid to the owner or to any
other person or is to be or has been discharged
by payment or money or by transfer or delivery of
goods or by any other means ; but does not include
any sum payable as a penalty or as compensation
or damages for a breach of the agreement”.

1B. 3. A hire-purchase agreement may be distinguished Digtinction

from certain other types of credit transactions. - between
hire-pur-

First, there are “credit sale” agreements. A credit sale “ohﬁg and
agreement in the present context may be defined as an un-condi- agreements
tional contract for the sale of goods, under which the whole or —credit

.. . sales.
part of the purchase price is payable by instalments.r We are
not concerncd with credit sales where the entire price is payable
in one instalment. We are concerned with credit sales with
price payable in instalments. The contract for the sale is “‘um-
conditional”, in the sense that the property in the goods is
transferred to the buyer under the contract. If the transfer of
the property is to take place at a future time, or subject to some
condition thereafter to be fulfilled,® then the agreement is not
a credit sale agreement, but a conditional sale® Credit sales
are distinct from hire-purchase agreements, because, in a credit
sale, the buyer is 2 person to whom the property has been trans-
ferred ; he is not a hirer of the goods, but the owner. A credit
sale resembles a hire-purchase, inasmuch as the price is payable
by instalments.

1t is obvious that the seller under a credit sale takes a risk,
because in case of default by the buyer, his only remedy is to
sue the buyer, for the price.

1B. 4. Next, we must distinguish an agreement of a con- 045

ditional sale from a hire purchase. A conditional sale agreemcent tional

may be defined? as an agreement for the sale of goods under whick Sale.

. A.G. Guest, Law of Hire-purchase (1966), page 14, paragraph 32.
2. Compare the Sale of Goods Act.

3. As to conditional sales, see para 1B.4, infra.

4, A.G. Guest, Law of Hire-purchased (1966), page 15, paragraph 33.
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the purchase price or part of it is payable by instalments, and the
property in the goods is to remain in the seller (notwithstanding
that the buyer is to be in possession of the goods) until such
conditions as to the payment of instalments or otherwise, as
may be specified in the agreement, are fulfilled. Property does
not pass immediately, but remains in the seller during the con-
tinuance of the agreement. To this extent, such agreements
resemble hire-purchase, But the distinction is that the buyer
under a conditional sale is hound to buy the goods, while, in
the case of a hire-purchase, the hire-purchaser has the right to
elect whether he will buy the goods or return them to the
seller.

It should be noted that though the seller in a conditional
sale remains the owner, the buyver (in a conditional sale) is
a person who, “having agreed to buy goods™, obtains with the con-
sent of the seller possession of the goods and, therefore, he can
pass a good title to third parties.?

1B. 5. The following chart will show the similarities and
differences between hire-purchase and other transactions ;-

‘Crcdit Sale Conglitional Ouatright Hire-
with price pavable sale sale purchase
in instalments

(iy Property Property does Property passes Property does

Dasses not pass imme- immediately. not pass imme-
immediately. diatly. diately.

{ii) Possession Possession Possession Possession
transferred.  transferred. transferred. transferred.

iii) Obligation Obligation to Obligation to ™o gbligation to
1o buy exists— buy exists. buy carried out  buy, thoggh
in fact there by sale. there s an
15 already a option to bay.
sale.

(iv} Price pay- Price payable Price alrcady Price payable
able by in- by instalments. paid. by instalments.
stalments.

{v) Buyer can Buyer can pass DBuyer can pass Buyef cannol pass
pass title to  title Lee v. title to third titlc because he
third parties. Butler: parties. has not agrced

to buy, (Helby 34
v. Mathews).

—

. Sce the sale of Goods Act.
. Lee v, Butler, (1893) 2Y.B. 311.
. Helby v. Marhews, (1895) AC. 471,
See also Barterworth v. Kingsway Motors, (1954) 1 W.LR. 1286,

N R
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IB. 6. In an outright sale, of course, the property passes
mmmediately, and the obligation to buy has been carried out and,
therefore, it is distinct from a hire-purchase.

1B. 7. At this stage it may be relevant to say a few words
about the naturc of the rights passing under hire-purchase,
While, traditionally, a hire-purchase agreement has not been re-
garded as a wiortgage or security transaction, a different view
seems to have been taken in practice.! Professor A. G. Guest has
said,® “It would be realistic to accept that the rights of a hircr
under a hire-purchase agreement must now be regarded as a
valuable species of property.” It may be noted that the hire-pur-
chase legislation of the Stales in Australia does recognise the
“property™ of hirers.”

IB. 8. For example, section 9 of the Hire-purchase Act,
1960 (New South Wales), refers to the assighment of *the right,
title and interest” of a hirer. The English decision in Wickham
Holdings* rejected “the nakedness of the hirer’s property rights™,
In an earlier English case,® the rights of hirers had been recog-
nised. The recogmnm of the property rights of a hirer is cqually
discernible in another English case®. The recent Indian Act also
recognises certain rights of the hirer?.

Taxability of hire-purchase transactions-Position in States.

IB. 9. Taxability of hire-purchase transactions (under the
power to levy a tax on the sale or purchasc of goods) can be
considered separately with reference to :—

(1) position as regards power of the States:
(2) position under the Central Sales Tax Act:
(3) position as regards the Union Territories.

1B. 9A. Hirc-purchase (until its fructification in sale) 1s a
mere baflment, and is not analogous to sale. Property may ulti-
mately pass to the hirer ; but that is problematic, and dependent
on the volition of the hirer®. The essence of sale is the pasmnﬂ

See R Baxt “Correspondence’™, (19?0} 44 Aust. L1 296,
A.G. Guest, Note in (19627 73 L.Q.R, 30,33,

S22 R Baxt “Correspandence™, (19703 44 Aust. 1.1, 296.
Wickham Holdingy, (1967) 1 W.L.R. 295,

Belsiza Motor Supply Co.v. Caz. {1914) 1 K.B. 244,
Speflman v, Spellman (1961) 1 W.I.R. 921,
Hirz-parchase Act, 1972 (Caarral Act 26 of 1972,

3 Para 1-B-1B-3 supra.
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of property, which is absent in the case of hire-purchase {until
its ultimate fruition). The hirer enjoys the use of the goods
until determination of the agreement ; but the title to goods still
remains in the owner,

It is because of this difference between hire-purchase and
sale that the constitutional power of the States to levy a tax on
the sale or purchase of goods! has been construed as not in-
cluding a hire-purchase which does not result in sale®

It a hire-purchase results in sale, sales tax is undoubtably
leviable by the States. No doubt, it is difficult to determine the
“sale price” for the purpose of the sales tazx law,® but this has
no bearing on the question of legislative compctence.

1B. 10. The position as regards the power of States to levy
a tax on hire-purchase can be briefly stated as follows :—

(a) The States cannot tax hire-purchase transactions not
resulting in sale *

{b) The States can tax hire-purchase transactions resulf-
ing in sale, but only to the extent to which the tax
is levied on the sale price®, the sale price in this
case being a motional figure which has to be calcu-
lated according to the criteria lepally permissible®,

It would appear that {as of 1966) the Sales Tax Acts of
some States included, within the expression “sale”, hire-purchase
ete. with a non obstante clausc. But this provision must be read
as subject to what is stated above.

Position under the Central Sales Tax Act

1B.11. The definition of “sale” in Central Sales Tax Act,
which we have already quoted?, is as follows® :—

“(g} ‘sale’, with its grammatical variations and cognate
expressions, means any transfer of property in goods

State List, entry 54.

K.L. Johar v. Dyv.C.T.0., AL.R. 1964 §.C. 1082.
See para 1B.26, infra.

Para I1B.SA., supra.

K.L. Johar v. Dy. C.T.0., ALR. 8.C. 1082.
Para 1 B.25and 1 B.26, infra.

Para—=8. supra.

Section 2(g), Central Sales Tax Act.

L I R - T O O P T
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by one person to another for cash or for deferred
payment or for any other valuable consideration,
and includes a transfer of goods on the hire-pur-
chase or other system of payment by instalments,
but docs not include a mortgage or hypothecation ot
or a charge or pledge on goods.”

It is obvious that in the earlier part of the definition. transfer
ol ‘property’ is required . but, in the latter part (the inclusive
part), transfer of ‘goods’ is enough, and transfer of ‘property’ is
not required. It is, therefore, a plausible view to take that hire-
purchase not resulting in sale is also covered by the definition.

[B. 12, The guestion whether the Central Sales Tax Act
applies to a hire-purchase not resulting in sale has indirectly
come up for discussion in two cases before the Supreme Court.
In onc of them!' (which related actually to works cantracts),
the argument was advanced that because the Central Sales Tax
Act was wide enough to cover such hire-purchase, it showed that
the legislative entry relating to power to tax (inter-State)} sales
or purchase should also be widely construcd ; and if that was
so, then the Tegislative entry regarding taxation of (internal)
sale or purchase (State List, entry 54), should also be widely
construed so as lo include works contracts. The argument did
not succeed. The Supremc Court pointed out that there was
a dificrence in the position regarding Parliament’s power and
power of the States. So far as Parliament was concerned, it
could tax hire-purchasc not resulting in sale under the residuary
POWCY.

1B. 13. In another case,® the validity of the Bengal Finance
Sales Tax Act, 1947 as cxtended to the Delhi Union Territory,
was in issuc, in so far as the provision in that Act taxing hire-
purchase not resulting in sale was concerned. The Supreme
Court upheld its validily, and again pointed out that Parliament’s
power of levying taxes was wider than that of the States. The
Court furcher  pointed out  that this had alrcady been held in
Mithan Lals case® where it was stated that under article 246(4)

1. Gannon Dunkerley' s cave, (Works Coniracts), ATLR. 1938 5.C. 560
{»n uppeal from A LR, 1934 Mad. 1130).

fnstalinens Supply Led. cuse, ALR. 1962 5.C 53, 59, Parma 15,
reversing fasialment Supplics Lid,, ALR. 1936 Ponj. {77.
. Mahar Lals casz, AR 1358 5.C 682, 635, (Warks Contracis),
M of Baw 743
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of the Constitution, Parliament’s power was untrammelled in rela-
tion to Part C States—now Union territories.

An argument was then advanced that since, in other Pari C
Statcs, such sales were not taxed, there was discrimination
against traders in Delhi. The Supreme Court rejected this argu-
ment, first on the ground that there was no evidence that in
other Part C States such sales were not taxed; and secondly by
observing that the Central Sales Tax Act levied tax on such
hire-purchase also throughout India. With respect to the second

reason (pertaining to the Central Sales Tax Act), it may be '

permissible to point out that the Central Sales Tax Act relates
only to inter-State sales,

Thus, the position is that while there is no reported case
directly relating to the scope of “sale™ in the Central Sales
Tax Act (in relation to hire-purchase), we can draw assistance
from the views of the Supreme Court which werc expressed in
dealing with the guestion of the wvalidity of the Act, giving that
expression a wide scope.

1B, 14. A doubt was expressed during our discussion as to
whether the absence of a non-obstante clause in the definition
of “sale” in the Central Sales Tax Act! makes any differesce.®
We have, bowcver, after careful consideration, come to the con-
clusion that the words “transfer of goods” are clear enough to
cover hire-purchasc not resulting in sale.

Position in Union Territories—Delhi

1B. 15. By way of example of taxation on hirc-purchase
transactions in a Union Territory, we may take the case of Delhi
to which the Bengal Finance etc. Act extends. In a judgment
rendered® in 1962, the definition of sale was quoted as follows;
and, apparently, this was” the definition as it stood in 1954.

“ ‘Sale’ means any transfer of property in goods for cash
or deferred payment or other valuable comsideration,

See on this point, para 1B.135, infr.

Para 1B.11, supra.

Para IB.11, supra.

Para 1B.11 supra.

Such non obstante clause is found in some State Acis.

Instalment Sapply Led. care, ALR. 1962 5.C. 53.

See nstalment Supply Ltd. v. State of Delhi, ALR. 1936 Punj.
177, para 2.
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including a transfer of property in goods involved
in the cxceution of a contract, but does not include
a4 mortgage, hypothecation, charge or pledge.

“Explanation.—A transfer of goods on the hire-purchase
or other instalment system of payment shall, not-
withstanding that the seller retains a title to any
goods as security for payment of the price, be deem-
cd to be a sale.”

1B. 16, With rcference to this definition, the Supreme Court
observed :

“It is clear from the definition that it includes not only
what may be compendiously described as a sale
under the Sale of Goods Act, but also transactions
which, strictly speaking, are not sales, not even
‘contracts of sale’ but only contain an element of
sale, that-is, the option to purchase, and that is the
reason why thc Explanation ends with the words
“be deemed to be z sale”, thereby indicating that a
legal fiction has becn introduced imto the concept
of ‘sale’ as ordinarily understood. The Explanation
has included, within its amplitude, a mere transfer
of goods without the transfer of title to the goods,
if it is in the course of an apreement of the nature
of ‘hire-purchase’ or other instalment system of pay-
ment.™?

1B.17. It was argued that the Explanation had the effect of
extending the concept of “sale” to what, in law, was not a real
sale and therefore, it was unconstitutional. This argument was
rejected by the Court. It was pointed out that under article 246
{4} of the Constitution, it was Parliament which had the power
to legislate for Part C  States, that the power was untramelled
by the limitations prescribed by article 246, clause (2} and (3},
or State List, entry 54, that the power of Parliament was plenary
and absolute, subject only to such restrictions as are imposed by
the Constitution, and there was no restriction which was mate-
rial to the present question. It was, therefore, competent for
Parliament to impose a tax on hire-purchase transactions for
Part C States and to impose it under the name of “sales tax”.

L, Instalmeznt Supply Private Ltd. v. Umion of India, ALR. 1962 5.C,
53, 57, para 5,
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1B. 1%. The Court stated that in Mithan Lal's case,® a simi-
lar question had arisen, namely, whether Parliament can cnact a
law imposing tax on the supply of muatcrials used in building
contracts in Part C States. It had been held by the Court, for
the same reasons, that it was within the competence of Partia-
ment to impose such a tax. The Court alko observed that the
decision in the Stafe of Madras v. Ganron Dunkerley & Co.
(Madras) Ltd.,? was inapplicable in relation to Part C States.
That decision had been given on a statute passcd by the Provincial
Legislature under the Government of India Act, 1935, and it had
been pointed out in that casc that the power of the Provincial
Legislature to imposc a tax on sales under Provincial Lntry 48
in Schedule VI of the Government of India Act, 1935, did not
extend to imposing 4 tax on the value of the materials in build-
ing contracts which are entire and indivisible.

IB. 19. The definition of *sale”™ in thec Bengal Finance
(Sales Tax) Act, 1941, as extended to Delhi, was as follows
before 1959 —

“(g) ‘sale’ mcans any transfer of property in goods for
money consideration and includes a transfer of pro-
perty in goods supplicd in the execution of a contract
but does not include a mortgage, hypothecation, charge
or pledge ; and any grammatical variation of the ex-
pression “sale’ shall be construed accordingly.

Explanaijon 1. —A tansfer of goods on hire-puschase
or other instalment system of payment shall, not-
withstanding that the seller retains a title te any
goods as security for payment of the price, be
deemed to be a sale.

Explanation 2—A sale shall be deemed to have taken
place in the State of Delhi if the goods are actually
delivered in the State of Delhi as a direct result of
such sale for the purpose of comsumption in the
State of Delhi, notwithstanding the fact that under
the general law rclating to the sale of goods the
property in the goods has by rcason of such sale
passed in another State.”

1. ,';-f.".r.l’.-an Lal v, The State of Dethi and  awaither, A.[.R.WS; C. a2,
S.C.C. 417,
2. Gannue Dueerley & Culx case (19561 S.C.R. 379, 9 S.T.C. 352
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1B. 20. Tn 1959, the Explanation rclating to hire-purchase Amcndf:
(in the Benpal Act as extended to Delhi) was removed by a [ifag
Central Act.  The Statement of objects and Reasons to the Bill

which led to the Amendment Act stated?! :

“Sub-clauses {¢) and (d)—The definitions of ‘sale’ and
‘sale price’ have been revised so as to be in con-
formity with the definitions in the Central Sales Tax
Act, 1956.7

The definition as substituted was as follows :—

“(g) ‘sale’ with its grampmatical variations and cognate
expressions, means any transfer of property in goods
by onc person to another for cash or for deferred
pavment or for any other valuable cobsideration,
and includes a transfer of goods on hire-purchase
or other system of payment by instalments, but does
not include a mortgage or hypothecation of or a
charge or pledge on goods.

Explanation.—A sale or purchase of goods shall be
deemed to take place inside the Union territory of
Delhi if the goods are within that territory :—

(1) in the case of specific or ascertained goods, at
the time of contract of sale is made ; and

(i) in the case of unascertained or future goods at
the time of their appropriation to the contract of
sale by the seller or by the buver, whether assent
of the other party is prior or subscquent to such
appropriation.”

1B.21. This then is the present position as to hire pur- 'resent
chase position.

Need for amendment

1B.22. We have made an attempt to analyse the legal posi- Cmﬂﬁt'-f
tion, in ordar_ to bring out certain aspects which appeared to re- g;f,::;f a
quire cmphasis. matter of

policy.

1. Central Act 20 of 1959,
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Whether or not the power to tax hire-purchase transactions
(not resulting in sale) should be conferred on the States is a
matter of policy. :

(iii) Financiat

There may, lastly, be a financial justification for levying a
tax on hire-purchase, the object being to augment the revenues
of the States. This is a matter of policy, and would require de-
tailed cxamination of a financial character.

* 1B. 23. It may be noted that in Australia, a lease of goods
is treated as a sale, and the lessor incurs tax lability at the time
the lease is entered into.?

As regards hire-purchase, in Awvstralia,? the sale value of
goods leased under a “hire-purchase agreement” is equal to the
“fair wholesale value™ of the gouds.

The sale value of goods leased under any other type of
arrangement is the amount which, in the Commissioner’s opinion,
is fair and reasonable having regard to thc terms and period of
the Iease and to the wholesale market value of the goods. In
all cases, sale value does not include any amount payable in
respect of sales tax, but any excise taxcs on the goods are in-
cluded.

1B. 24. Whether financial needs require such an extension
of the power of the States is a question of policy. But, assuming
that financial needs so require, therc are certain constitutional
aspects which may be dealt with,

1B. 25. The effect of the judgment in K. L. Johar & Co.’s
case* is to reducc the base on which sales tax is payable. A
tax on hite-purchase can be levied on the full value of the hire-
purchase transaction by the Union under the residvary power—
Union List, entry 97. The “purchasc ingredient™ of the hire-
purchasc transaction is, however, within the States’ legislative
competence, and it is possible to argue that unless resolutions
are passed by State Legislatures under article 252(2) of the

1. Warld Tax Series—Taxation in Australia, (1958), page 30 para 4/2.3,

2. World Tax Scries—Taxalion in Australia, {1958}, page 82 para 4/2.4.

LKL Jokar & Co.v. Dy. C.T.0, ALR, 1963 5 C. 1082, 1089,
(1965) 2 S.C.R, 112,
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Constitation the Centre may not have the power to levy a tax
on the full value, including the purchase ingredient. A better

alternative would, therefore, be to include hire-purchase within
the power of the States.

1B. 26. In Johar's case? the Supreme Court made the fol-
lowing observations as to the alternative methods, under the

existing constitutional set up of deciding the valuc of a vehicle
given for hjre-purchase :—

“There may be two ways of doing it. The Sales tax
authorities may split up the hire into two parts,
namely, the amount paid as consideration for the
use of the vehicle so long as it was the property of
the owner, and the payment for the option on a
foture date to purchase the vehicle at a nominal
price. If the first part is determined; the rest would
be towards the payment of price. The first part
may be determined after finding out the proper
amount to be paid as hire in the market for a vehicle
of the type concerned or in such other way as may
be available to the sales tax authorities.

“The second method may be to take the original price
fixed in the hire-purchase agreement and to calcu-
late the depreciation and all other factors that may
be rclevant in arriving at the price when the second
sale takes place to the hirer, including the condi-
tions of the vehicle at the time of the second sale.”

“It is, therefore, for the sales tax authorities to find out the
price of the vehicle on, which tax has to be paid in either of the

ways indicated by us above or such other way as may be just
and reasonable.”

Constitutiongl dichotomy

IB. 27. At this stage, we should point out that there are
certain constitutional complications attendant on g proposal for
the levy of a tax on hire-purchase. A hire-purchase transaction
is a composite transaction, made up of two elements, namely,
(i) bailment or hiring ; and (i) sale which is not effected im-
mediately.  The amount paid by way of hire-purchase price
under a hire-purchase agreement is, as pointed out by the Sup-

1K L Johar & Co.v. Dy, C.7.0.. ALR. 1963 S. C. 1082, 1091,
1092 (Paras 20-22),
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reme Court,’ partly towards the hire and partly towards the pay-
ment of price.

1B. 2& Now, in so far as the hire-purchase price repre-
sents the sale price also, Parliament has no legislative competence
to impose any tax thercon, becausc of State List, entry 54,
Parliament has legislative competence to levy a tax only in rels-
tion to the ‘hire' part of the hire-purchase price, and not with
reference to the ‘sale’ part of the price.

Theoretically, the two could be treated scparately, but, from
a practical point of view, it would be difficult to determine what
is the ‘hire’ part of the hire-purchase price {under a hire-put-
chase transaction) and what is the ‘salc’ part. The Supremc
Court has suggested that there may be two ways of determining
the ‘hire’ part and the ‘sale’ part involved in a hirc-purchase
price. But, both the methods suggested by the Court involve, in
substance, a splitting up. If the Union decides to levy a tax on
the ‘hire’ part only, it cannot do so without splitting up. Simi-
larly, if the States wish to tax the ‘sale’ part, they cannot do so
without splitting up. 1t would, therefore, appear that the morc
convenient method would be to tax the composite pricc,—after
such constitutional amendment as is necessary. This will avoid
an attack on the validity of the law on the ground that it amounts
to an cncroachment by Parliament into the sphere of ‘sale’, or
an encroachment by the States into the sphere of ‘hire’.

1B. 29. Since the present constitutional position represents
a dichotomy* in the sense that tax on the hire part is within the
competence of the Union only, and tax on the sale part is within
the competence of the States only, it becomes neccssary to amend
the Constitution, so that the amendment will autherise lovy of
the entire tax by one legislative authority. One alternative
would be an amendment which authorises Parliament to levy
a tax on hire-purchase, in which case, Parliament’s existing resi-
duary power to tax the ‘hire’ part (of the hire-purchasc price)
and the new power to be transferred to Parliament with regard
to the ‘sale’ part of the hire-purchase pricc, will be merged, and
this will enable Parliament to provide for a tax on hire-purchasc
transactions without the necessity of a demarcation between the

1. K. L. Johar & Co. v. Deputy Commercizf Tax Officer, A IR, 1956
5.C, 1082, 1091. :
= Para 1B. 28, supra.
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‘hire” part and “‘salc’ part. The other alternative would be to
transfer the cntirc power to the Staies. This will achicve a
merger of the existing power of the States to tax the ‘sale’ part
and the new power (to be transferred) to tax the ‘hire' part,
and will enable  the Stawe  Legislateses 1o provide for a tax on
hire-purchase price without demarcation as aforesaid.

IB. 30. The legal complications involved in a tax on hire-
purchase, if the present dichotomy is maintained, may be again
mentioned,  The ‘price’ {in hire-purchases) is a composite one.
Though, in one uspect, the instalments paid (or stipulated to be
paid), represent the “hire” for the wse of the vehicle, still they
represent, in another aspect, the instalments of “price™ pavable
as consideration for the transfer of title.  If the transaction werc
one of purc “hiring” (i.e. without the sale element), the hirer
would have paid much less,

1t the Union is to tax them, it cannot tax the sale pari. i
the States are to tax them, they cannot tax the ‘Aire’ part. That
is the present position.

{a) If the tax is levied by Parliament on the actual
instalments of hire-purchase and the sale malteria-
Iizes, then theee may ke a partial encroachment on
the State List. entry 54, Where the hire-purchase
transaction itsclf results in sale, by the exercisc of
the option, a “sale™ takes place of the goods which,
till then, had been hired.  As the Supreme Court
has held?® :

“When all the terms of the agreement are satisfied and
the option is exercised, a sale takes place of the
goods which till then had been hired. When this
sale takes place, it will be liable to sales tax, for
the taxable cvent under the Act is taking place of the

"

At the time when the hire-purchase transaction materialises
in a sale,—usually, on payment of the last instalment with or
without some nominal optional money,—sale in law and in fact
has resulted, and the last instalment, since it passed the property
in the goods, should be construed as effecting a sale. That, in
fact, is the intention of the partics.

i’

1. K. L. Johar 4. D.C.T.0.,(1965) 2 S.C.A. 13, 25.
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It is really the price ¢lement that goes to add to what might
strictly be called the hire, to vield the amount stipulated.

(k) If the method of taxing the actual instalments {whether
the tax is levied on the total, or is levied every year) is not to
be adopted. the onlv other a'icrnatve (where the sale materia-
lises) is to resort to notional splitting up. The notional splitting
up will separate the hire part from the sale part . This iz, how-
ever. a cumbersome process.

Two guestions of detail thus arisc when a hire-purchase
agreement leads ultimately to a sale, (1) whether sales-tax could
he levied at the inception of the contract of hire-purchase, or
whether the taxing authority should wait till the option is exer-
cised and the title passes. (2) What is the amount of consi-
deration for which the sale, which takes place when the option
is exercised, should be deemed to be effected.

1B. 31. If we abolish the dichotomy referred to above in
regard to hire-purchase, the position would become less comp-
Ficated. as the above difficulties would be avoided. The whole
power to tax (intra-State) hire-purchase in the wide sense could
be transferred :—

(i) cither to the Union with a provision for assignment
of the proceeds to the State ;'

or
(i) to the States.
Which of the two courses should be adopted is a matter of
polity.  Our preference is for transfer of the power to the States,

because in our view basically the entire transaction fakes place
in the State and the States should be given the power.

1E. 32. In the light of the gbove discussion, our conclusions
as (o taxation of hire-purchase are as follows :—

Hire-purchase not resulting in sale.

(i} The Union has the power to tax hire-purchase not
resulting in sale, inter-State or within the State, ander
the Union List, entry 97,

1. Article 269 of the Constitution w<rld require to be amicnded, in  this
IASE,

LY

-
v
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(it} The power to tax inter-State hire-purchase (not re-
sulting in sale} under the Union List, entry 97, seems
to have been excreised by the Union, vide the defini-
tion of ‘sale’ in the Control Sales Tax Act.

(iiiy The power to tax hire-purchase within the State also
vests in the Union, under Union List, entry 97 (as
interpreted in the judgements of the Supreme Court.
Whether this power should be transferred to the
State is a question of policy. But in the Commission’s
view, a broad view? should be taken of the legislative
entrics, and fine nuances need not matter, and the
Conmission prefers allotting the power to the States
(by amending the Constitution}. The question is
ultimately one of policy, as alréady stated.

If this alternative is adoptcd, there arc scveral drafting de-
vices open, e.2.

() amending State List, entry 54, or
(b} adding a fresh entry in the State List, or

(c) inserting, in article 366, a wide definition of ‘“sale”.
The Commission prefers the last one, as avaiding
multiple amendments.

Under the drafting device at {a) above, it will be necessary
to amend State List, entry 54 (to add hire-purchase), but at
thc same time also fo amend Union List, entry 92A, so that
inter-State hirc-purchasc (not resulting in sale) may continue
to be excluded from the purview of the States, notwithstanding
the proposed addition of hire-purchase to the State List. Under
this device, it will be nccessary to add the following in 7th Sche-
dule. both at the end of Union List, entry 92A and at the end
of State List, entry 54 (after converting the existing full-stop into
4 semi-colon) :

“transfer of goods on the hire-purchase or other system
of payment by instalments, hire-purchase resulting
in sale.”

If necessary, a nom-obstante clause may be added to the cffect
that property need not pass.

1, o discussion as to yworks conlract,
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The non-ohstante clause would be a3 follows

“transfer of goods on the hire-purchase ar other in-
stalment system of payment, notwithstanding the
tact that the transferor retains the title in the goods
as security for pavment of the amount stipulated™.

The second device (b) above would be to add fresh cntries—
say, State List, cotry 54A and Union List, entry 92B.

The third device would be to add a wide definition of
“sale”™ in arliclc 366.

The Commission prefers the Tast device® (c) above as if
avoids multiple amendments.

(iv)

(v3

Whether the course at (iii) should be adopted or not,
is a matter of policy, involving financial and political
considerations.

In the alternative, the power to tax intra-State hire-
purchase could (if a policy decision to that effect is
taken by the Union), be exercised by the Union,
and the neeessary law passcd. The procecds of the
tax imposed thereunder could, then, be distributed
to the States. Article 269 of the Constitution 'will
have to be amended for the latler purposc, so as {o
have an cxpanded definition of “sale™,

1t will be desirable, in this case, to have separate laxing legis-
lation, as the Central Sales Tax Act is confined to tax oa inver-
State transactions.

If this alternative is adopted, it is suggested that it will be
desirable to transfer the entire power ro the Union, i.e.. the power
to tax hire-purchase resulting or not resulting in sale (inter-State).
This will be practically convenient, and check evasion.

1. As to the mon-obstante clause, of s=ection 2 {h), Explanation 1,

Madras General Sales Tax Act (Madras Act 9 of 1939} quoted in

K.L.

Johar & Co.v. Dy, CT.0., ALR. 1965 5.C. 1082, 1086 {on

appeal from ALR. [958 Madras 561).
2 Amendment of article 366 of *1.2 Constitution.

e
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L)

(vi) Whuther the course referred to at (v) above should
or chould not, be adopted. is again a matter of
policy, invelving finuncial and political considerations.

Hire-purchase resuliing in sale

(vii) Hire-purchase resulling in sale is governed by the
position applicable to sale in general, except that
only the sale element can he taxed wnder the name
of sales taxl.

Far a sugeestion in regatd te kire-purchase resulling in sale, see
iv) above.
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CHAPTER 1-C

SALE OF CONTROLLED COMMODITIES

1-C. 1. So far, we have dealt with transactions where the
fact that property does not pass immediately in the goods, or daes
not pass in specle, raises legal difficulties in the way of the tran-
saclions being regarded as “sale or purchase of goods” within the
meaning of the constitutional power of the States to levy a tax.t
We have now to deal with a class of transactions wherc such
legal difficulty arises by reason of the absence of the comsensual
element required in a sale. We refer to those transactions where,
by law, the free choice of the parties—usually, the seller—is res-
tricted in the matter of price, quantity of goods to be sold. party
to whom theyv are to be sold or any other matter pertaining to
the sale. Briefly, such sales may be referred to as sales of con-
trolled commoditics, Here, there is no question about the passing
of the property in the goods. The property does pass to the buyer.
But the absence of the consensual element—whose place is taken
by a restriction imposcd by or under a statute—creates controver-
sies as to whether and in what cases the legal restrictions imposed
by or under the statute destroy the character of “sale”.

1-C.2. A study of the case law on the subject shows that
the position in this respect is fluid?. Broadly speaking, the test
adopted is, whether the area of bargaining is or is not large en-
ough to permit the element of consent to operate. If the arca
of bargaining is Jarge enough, the transaction is a sale. Tt was
held in one judgment of the Supreme Court® that sales tax can
be imposed on the sale of such commodities, notwithstanding
that some of the terms and conditions of the sale (e.g. the price)
are regulated by or under statute. An carlier judgment of the
Supreme Court? had, however, held that if the area of bargaining

Conslitution, Seventh Schedule, State List, entry 54.
Sce para 1-C. 6, infra.

Indian Steel Wive Products v. State of Madras, ALR. 1968, S.C.
474, 480, 483; (196%) 1 5.C.R.

New fndia Sugar Milly Ltd, v. C.5.T., Bifar, A LR. 1963 S.C. 1207
(1963 Supplement 2 S.C.R. 459.

e
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L
15 very small, the transaction is not a “sale™ because the clement
of consensuality is missing.

1-C. 3. The test meuntioned above i1s, however, a difficult one
to apply, and, to avoid controversies, it would be better if the
position could be simplificd.  In a welfare State where the State
regulates cconomic aciivities in the public interest, controls are
likely to continue for sometime, and the problem in question is
likely to recur.

As the Supreme Court has observed 1

“the State may compel persons to make contracts. as
where, by a series of Road Trallic Acts from 1930
to 1960, a motorist must insure against third-party
risks ; it may, as by the Rent Restriction Acts, pre-
vent one party to a contract from enforcing his rights
under it; or it may empower a Tribunal either to
reduce or to increasc the rent payable under leasc.
In many instances a statute prescribes the contents
of the contract. The Moncy-lenders Act, 1927, dic-
tates the terms of any loan caught by its provisions.
The Carriage of Goods by Sea Act, 1924, contains
six pages of rulcs to be incorporated in every contract
for “the carriage of goods by sca from any port in
Great Britain or Northern Ireland to any other porl”;
the Hire-purchase Act, 1938, inserts into hire-pur-
chase contracts a number of terms which the parties
are forbidden to exclude ; successively Landlovd and
Tenant Acts from 1927 to 1954 contain provisions
expressed to apply ¥notwithstanding any agrecment
to the contrary.”

1-C. 4. A survey of the judicial decisions shows that the tesis
which have bcen adopted”do not reveal a simple or single cri-
terion which could be neatly or precisely stated. Some of the
decisions might give the impression that if the party to whom
the seller is to sell the goods is not to be selected by the Govern-
ment or by the authority acting in pursuance of the'law, then the
transaction could be regarded as a sale. Bnt some of the decisions
do not emphasise any such test. Again, the fact that there was

1 Fuelian S-ree! atd Wire Products Lid. v. State of Madras, ATLR. 1968
S.C. 478, 21 S.T.C. (33.
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no offer and no acceplance, is sometimes highlighted ;' but, then,
there arc cases® where many esscntial matters were not subject
to offer or acceptance and not only the party to whom the goods
arc (o he delivered, but also the price and the manner of trans-
portalion and payment. were delermined by the Controller 3 and
yct the transaction was regarded as a sale. No doubt, cascs at
the extremes may be easy to decide. For example, where only
the price is regulated by law and mast of thc other matters are
lelt 1o conlract, the transaction could be regarded as a sale, on
the reasoning that the effect of the price control order is ounly
to super-impose, upon the agreement betwecn the parties, the
rute ‘ixed under the control order® This is one extreme. At
the orher extreme is the case* where evary aspect of the transac-
tion was wholly and completely controlled. and thercfore 1t has
heen held that there is no sale. But, in a fairly large number of
cases. il s not easy to decide on which side of the line the case
should be regarded as falling.

The undermentioned cases™-'® show the extent of the con-
roversy.

Cosee Ui New Iedien Swear Mills case. ALR. 1903 5.0 1207,
i Que ke fadion Steel & Tron Prodacls cav, ALR. 1968 SO, 478,
Sze Staiy of Bajasthon ve Karan Chand  Thapar. ALR. 1969 5.C.

.
343,

2, Nea P Asencies Pefvate Lid v, Conanarciad Tux Oficer, 77,
Caloutta We. kly Notss. 141,
SN New Todin Swear Mills Lid v, Commisvirme of Sales Tax.
AR 1963 S.C. 1207,
o fdios Steel & Wire Peoducts v, Stare of Mudras, ALR. [aax 5.7,
478,
7. daddiva Sweai Lrd, v State of Andhra Pradesii, ALRL 1968 5.0 599,
State of Rejasthan v, Mis, Korem Choed Thugor & Bros, ALR.
jani SO, 343,
0 Vv Chittee Mal Navain Das v, Connuissioner nf Salz Tax, ALR.
1970 5.C. 2060.
1, Selar Funy Sacce MMy ead aathar v, Siate of Mysore. A LR, 1972
S.C. AT
L, Fighen Awencies Pre. Lid. v. Comntercial Tax Officer, Seuldah, 77
CWHN 141 {Calcutta).
12, Comynissioner of Sales Tax. M.P. v Mohammad  Rassel of Pannu
{1970y 26 S.T.C, 202 {(Madhya Pradesh).
13, Conmnissioner of Soles Tax v. Ram Bilus Ram Gopal, ALR. 1970
Al 518 (F.B).
14, K.N.AL Katih & Others v, State of AP & Otkars, (1971 27 810,
191 (Andbra Pradesh:).
15, Tha Excise & Taxarion Officer, Hissar antf another v, Jeswant Singh,
(1971) 27 §.T.C. 542 (1Punjab & Ilarvanaj.
16, Chigwrepali Veeran v- Special C.T.0. {1971) 28 S.T.C. 38§, 39
[ Andtra Pradesh)i—(Supplies to Governmenl under  reguisitic
orders).
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of sugarcane, an essential commodity, raised the question whether
it fell within the definition of “sale” in the Mysore Sales Tax Act.
Answering the question in the affirmative, the Supreme Court
emphasised several aspects of the transaction in issue.

First, the Supreme Court pointed out that though there was
no choice (in general) as to sale by the grower of sugarcane
to the factory, there was some element of choice, for cxample, it
the factory was closed or the grower did not grow sugarcane.
Secondly, though it was true that 95 per cent of the sugarcane
had 1o be sold, the parties had the choice to increase the quantity
above 95 per cent, and the delivery -of the sugarcane was to be
in such lots or on such dates and at such time as was agreed
between the parties. Thirdly, the goods were unascertained and
were to be inspected.  All these aspects indicated freedom not
only in the formation of the contract, but also in its performance.
Even though the partics were determined by the order and the
minimum price was fixed and the minimum quantity was also
fixed by the order, that did not complete the picture, because the
parties made the offer and acceptance, chosc the terms of delivery,
and could obtain supply of a larger quantity or stipulate for a
price higher than the minimum.

1-C. 6. Tt appears to us that the very fact that an claborate
analysis has to be undertaken whenever a question arises whether
or not the choice teft is adequate, shows that there is need for
clarifving the scope of the constitutional power in this regard.
We are of the view that the fact that the consensual element is
lacking in some respects, does not necessarily make it unjustifi-
able to tax them by cxtending the definition of sale. There is
no doubt that for a long time, controls over the tramsfer of goods
of one class or another will be an unavoidable feature of our
economy. A realistic view should, threfore, be taken. Subject
to the control imposed by Iaw, these transactions result in trans-
ter of goods for price, and should be taxable.

1-C. 7. Here again, we prefer an amendment of article 366.
The definition of “sale™ to be inserted?® in that article could have
an Explanation as follows :

. Salarjang Sugar Milly Lid. v. State of Mysore, (1972), 29 S.T.C.
246, 261, 262 (8.C.).
2. See rzoaamnaadations (o crmoenion woth woarks contracts and  hire-
nurchase.
20 M of Lawy 74—,
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“Explanation—A transaction docs not cease to be a sale
merely because—

(a} the goods are required to be delivered in compli-
ance with any obligation laid down by or under
any law regulating trade and commerce in, or pro-
duction, supply or distribution of, the poods or any
law dealing with price control, or '

(b} the terms and conditions on which the goods are
to be delivered are laid down by or uader any
such Jaw.”

1-C. 8. Another possible alternative is an amendment to State
list, entry 34.

1-C. 9. We recommend that one or the other of the two
ulternatives' mentioned above should be adopted. The first alter-
native” would be better, as it would apply to article 269 and
Union List, entry 92A also.

1. Para 1-C. 7 and 1-C. 8, supra.
& Inscrtion in article 366 of a definition of sale with the recammzndded
Explanation.

[



CHAPTER 1-D
SALE BY ASSOCIATIONS TO MEMBERS

D—0.1. Some problems secm to have arisen in regard o the gyle by
sales of refreshments and other artickes by associations to their 11:‘;2;‘:3?2
members. A few illustrative cases on the subject may be examined o
for understanding the problem.

1--D.2. Co-operative socicties furnish one cxample of such Co-operative

associations, In one of the carlier cases,! decided by the Supreme *ovieties.
Court, it was held that where there was nothing on record to
show that the co-operative canteen was acting merely as an agent
of its members (in providing facilitics for making food available
1o the members). it could not be urged that the transaction was
not a sale. It could not be said that the society was acting
only us an ageni or a trustee. A registered society 1s a body cor-
porate with power to hold property =tc. and the property which
it holds cannot be assumed to be the property of the members.
The society is a juridical person, and the supply of refreshments
by it for a price paid or promised results in a transfer of property
in the refreshments. 1t could not, therefore, be urged as a
proposition of law that when a co-operative society supplies, to
its members, refreshments for a price under the scheme of distri-
hution or supply of refreshments, the transaction can in no event
be regarded as a sale.

1—D.3. Though the above case® related to a co-operative Unincorpo-
society, the court (Shah I.) did make certain observations as _ﬂi;f)‘éiaﬁom
to the position in regard to vnincorporated societies, as follows | —

“Tn the case of an unincorporated society, club or a firm
or an association, ordinarily the supply and distribu-
tion by such a society. club, firm or an association,
of goods belonging to its members, may not result
in sale of the poods which are jointly held for the
benefit of the members of the society, club, firm or

1. Dy, C.T.0.v. Enficld Indiu Ltd, ALR. 1968 S.C. 338 841, 842
843, paragzaphs 7 and 13, (1968) 2 S.C.1. 348.
5, Para 1-T). 2, ispra.
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the association, when, by virtue of the relinquishment
of the common rights of the members, the property
stands transferred to a member in  payment of a
price, and thc transaction may not prima facie be
regarded as 2 ‘sale” within the meaning of the Act.”

But the Court made it very cleur (towards the end of the
judgment)! that it was not called vpon in this case to  decide
whether an anincorporated clih which supplies goods for a price
to its members, may be regarded as selling goods to its members.

1—D.4. Then. there arc clubs. In a case® decided by the
Supreme Court on appeal from Madras. the Cosmopolitan club.
Madras, the Youngmen's Indian Association, Madras and the
Lawley Institute, Qotacamund, filed writ petitions under article

226 of the Constitution, challenging the levy of sales tax under

Madras General Sales Tux Act, 1959, on snacks, beverages and
other articles supplied to their members or guests. The High
Court held that the club was not a ‘dealer’ within the meaning
of section 2(g). read with Explanation I, of the Madras Act. and
that there was no ‘sale’ within the meaning of section 2(h}, read
with Explanation T, of the Act. On appcal to the Supreme Court
it was held that a member’s ¢lub cannot be made subject to the
provisions of the Sales Tax Act concerping sales, because the
members are joint owners of all the club property. The supply
of articles to a member at a fixed price by the Club cannot be

regarded as a “sale’.

1—D.5. It is necessary to mention herc that, in England, it
was held in Graff v. Evaats,® that a transaction whereby a mem-
ber of a club acquired liquor which was the property of the
club was not sale but merely transfer of special property. This
case was decided eleven years before the English Act relating fo
the sale of goods was passed in 1893.

The basis of the decision was that the transaction was a
release of the rights of the other members to the “purchaser”.
It might have been thought,* therefore, that when section 1{1)

1. Dy, CT.0. v, Exfield India Lrd., A TR, 1968 5.C. 38, 843, Para 13.

v LOCT.O v, Vauny Men's Indian Associaiion, (19700 1 5.C.Q. 467
{on appeal rem ALR. 1964 Red. 63).

3 Graffv. Evans, ({5382} 8 Q.B.D. 373,

4. Ativeh, Sale of Goods (1966), page 9.

K%
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of the Sah, of Goods Act specifically enacted (in 1893) thar—
.......... There may be a contract of sale  between
one part owner and another,”
the basis of Graff v Evans had ceased to be valid.

It may bc noted that the Indian Sale of Goods Act has a
similar provision.! But in Davies v. Burnerr,® a Divisional Court
followed the carlier case, and the Sale of Goods Act was not
even referred o, A well-known writer has stated,® that “this
view of the law has now been accepted for so long that it is
unlikely to be upsct by a higher court.”

The English casvs maostly relate to licensing.t But the point to
he noted is, that the provision in the Sale of Goods Act as to
“part owner” has not come in their way.

The position in this respect, as was observed in an Australian
case,* s simply that “a part of the common property is appmp
priated to the scparate usc of the members, and he mak a
corresponding contribution from his separate property to the com-
mon fund.” The question must, of course, always be as to the
meaning of the word “sale” or “sell” in the particular statute
which comes under consideration. If no reason is scen for giving
the word an extended meaning. one would think it perfectly
corrcet to say that an ordinary unincorporated members’ club
does not “sell”, in the true sense, liquor which a member obtains
from the comumon store on payment of money to the common
fund,

1-—1).6. The broad gencral principle which constitutes a com-
man feature of these transactions, 1s the absence of a transfer
of property. It would appear that these transactions are not
‘sale’, because there is no transfer of property.

1—D.6A. This, then, is the present position. The question
now to be considered is, whether it is desirable that the taxability
of such transactions should be provided for by expanding the

1. Section 4(13, Tndian Sale of Goods Act.
% Davles v. Burnett, {1902y 1 K.B. 6g6.
3. Atiyah, Sale of Goods 11966), page 9.
4. For areview ol cascs. see Trebanag Club v. Macdonald, {194) | Al
E.R. 434,
5 Watsenv. . & AL Fafwmson Lrd., (1936) 55 CLR 63, 70 (per
Dixon 1),
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concept of “sale” for the purpose of the legislative power of
the Srates,—a result which can be achieved only by amending
the Constitution.

1.D.7. We do not think that it would be appropriate to
amend the Constitution for this purposc. The nmumber of such

~clubs and associations would not be very large. Moreover, taxa-

tion of such transactions might discourage the co-operative move-
mcnt.

1-—-D.8. Unincorporated associations exist in a “myriad  of
strucrural arrangements.”l As a general proposition, cach is liable
for the activitics of its members when the activity has been autho-
rised, supported, or ratified by the association.

{—D.9. It should be also noted that there ¢an be no serious
question of cvasion in such cases. A member really takes his
own goods.

1—D.10. We, therelore, do not rccommend any change.

1. American Law Inslitpte—Study of the Division of Jurisdiction
between State and Federal Courls, page 74 (Proposed Final Drafi
No. 1, 1965, cited in Note on “Unincorporated Associations™
(1965) 75 Yale L.I. 138,

1»-



CHAPTER 1-E

SOME GENERAL OBSERVATIONS AS TO TAXATION ON
SALE

I—F.1. So far, we have dealt with specific transactions. A CGeneral
few general observations may now be made. obsorva-

tipns =8
10 “sule™.
" A sale of goods requires an agreement to transfer title in
’ zoods for money, followed by the actual passing of such title as
@ resuft cf the agreement. This broad concept, thus requires
(i) an agreement to transfer title, (ii) in goods, (i) for money
v and (iv) passing of title as a result of the agreement. Most of the
problems that have arisen as to the taxability of various transac-
tions are duc to the fact that one (or more) of the ingredients
mentioned above are missing from the transaction. ‘This will be
clear if the ingredient and its antithesis are represented as in the
followirg chart, which also mentions the situation where the
antithesis ¢xists.
Fapredicnt Antithesis
(1) Agrecment fu fransfer Tille passing without agre2iient, Oor no
ritle. transfer of title.
{ii} In voods Title passing under asreement bul sof
Jor goods.
Hlusirgtive situation—-
Works contracts (No agrcement o trans-
fer the wery poods which come into
existence).
(iiiy For muoney Title passing for value other than mency.
Hiluestrative sifuaition—
Baater.
(ivi Paising of titde as a resulr Title does not pass because there is oniy
-

of the avreement an agreement (or some prior step), and
no complete sale.
Hllustrative situations—

z (4) Hire-purchase.

{by Consignment transfer L

. See chapter 2, in Page St
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1—F.2. The basic defcct in the present scheme is that a very
limited type of economic activity is taxable by the States,-—and
other cconomic activitics are not taxable, cxcept by way of
cxeise duties or indirectly by way of stamp duties. This leaves
room for loopholes and gaps. It would appear that some day, it
will be desirable to consider the possibility of devising a tax
which will embruce all transactions which are regurded as adding
value or which are entercd into with that objeet.

L)



CHAPTER 2

EVASION OF CENTRAL SALES TAX BY MEANS OF
TRANSFER OF GOODS FROM ONE STATE TO
ANOTHER, ON WHAT PURPORTS TO BE
CONSIGKNMENT TRANSFER OR A TRANSFER
TO ANOTHER BRANCH OF THE SAME
INSTITUTION

Intraduciory

2.1, The gucstion that s considered in this chapter is one
connected with the basic concept of sale. In order that the turn-
over from a tramsaction may be taxable under the Act, the tran-
saction must have four constituent elements, viz. {i} parties com-
petent to contract ; (ii} mutual assent ; (iii) transfer of property
in goods from the seller to the buyer, and (iv) price in money
paid or promised.

2.2 It has hcen stated? that difficulties exist in relations to
the taxation of ‘consignment transfers’,—i.e. transfer of goods by
one hranch of a commercial agency or institution to another
branch outside the State. Central Sales Tax, it is stated, cannot
be levied on such transfers, because there is no inter-State ‘sale’,
even though there is inter-State movement.

Evasion by reason of non-taxation.

2.3, The problem does not appear to be totally new. The
Fifth Finance Comrmission had made the following observations?
in this rcgard.

%832, The Uttar Pradesh Tazation Enquiry Committee
has also remarked that in many cases transactions
shown as consignments and works contracts, which
are not Hable o States’ sales taxation, were not
genuine and that they were manipulated to hide the
real nature of sales transactions. It is desirable that
the Government of India as well as State Gov-

I, MNoces in the Ministry of Finance. -
% Fifth Finance Commission, Report, page 89, para §.32.
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ernments may consider what measures should be
devised to meet this situation.”

2.4. It appears that States are faced with erosion of the
revenue, occurring through transfers on a consignment hasis.

2.5. It may be noted that the Central Sales Tax (Amend-
ment) Act, 1972 partly mitigates the situation by casting the
onus on the transfer or to show that the transfer is otherwise
than hy way of sale.

Section 6A {(newly inserted in the Central Sales Tax Act)?
is as follows .

“6A{1) Where any dealer claims rhat he is not Lable
to pay tax under this Act, in respect of any goods, on
the ground that the movement of such goods from one State
to another was occasioned by reason of transer of such goods
by him to any other place of his business or to his agent or
principal. as the case may be, and not by reason of sale, the
burden of proving that the movement of those goods was so
occasioned shall be on that dealer and for this purposc he may
furmish to the assessing authority, within the prescribed time or
within such further time as that authority may, for sufficient causc,
permit a declaration, duly filled and signed by the principal
officer of the other place of business, or his agent or principal,
as the case may be, containing the prescribed particulars in the
preseribed form obtained from the prescribed authority, along
with the evidence of despatch of such goods.

2) If the assessing authority is satisfied after making such
inquiry as he may devm necessary that the particulars contained
in the declaration furnished by a dealer under sub-section (1)
arc true, he may, at the time of, or at any time beforc. the
assessment of the tax payable by the dealer under this Act,
make an order to that effect, and thereupon, the movement of
goods to which the declaration relates shall be deemed for the
purposcs of this Act to have been oceasioned otherwise than as
a result of sale.

Explanation~—In this section, “asscssing authority”, in
relation to a dealer, means the authority for the time
being competent to assess 2 tax payable by the dealer
under this Act.”

b, Amendment Act 61 of 1972,
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2.6. Even this provision, it is staied, bas been assailed in the
cvidence hefore the Select Committee as unconstitutional.!  We
have been asked Lo cansider whether consignments should bz
taxed nder the Act,

Two types of transactions

2.7, It sceros to us that in examiming this question, two types
of (ramactions have to be kept apart from each other, namely,—

{1} bona fide consignments, and (ii) sham consignments,

Where goods are consigned from cne branch of an establish-
ment! i onother, bona fide, there is do ‘sale’, because  there
canngl be a sale hy the seller to himself.  To constitute a ‘sale’.
there rrust be two different persons.?

Whore. on the other hand, the consignment from branch to
brinch i a4 sham transaction, and the transaction is, in reality,
one nzided to transfer property to a different ‘person’, there is
ne lega! difficulty in taxing it as a sale.’ No doubt, it may not
be casy to discover the true nature of the transaction ; and the
proces: of gathering the relevant facts may involve some labour.

Case law

2.8 A few cuses dealing with the transfer of goods to a
branch or the like transactions will elucidate what is stated above.
In the Fata Engnicering Co. case,! the assessee, a manufacturer
of trecks. was assessed in respect of transactions in which the
vehicles were moved from the site of works in Jamshedpur to
various stockyards in different States. The terms of contract bet-
ween the assessee and the dealers showed that when vehicles
were moved from the works 10 the stockvards, it did not neces-
sarily happen that the number of vehicles ailocated to the dealer
was delivered to him.

The Supremc Court observed :

......... The points which would  require  determination
would be whether the traansactions which have been
subjected to tax were of sale within the definition of

. ™otes in the Ministry of Finance.

5 ef «ection 2(1)ig), Cenlral Sales Tax Act, 1956,

2 Muhindre Ruewr v. State of Madray, (1968) 12 8.T.C. 72 (Mad).

% Tuia Buginecring & Locomotive Co. Lid. v, Assiviant Connmissicmer
of Commercial Taves. ATR 1970 S.C. 1281, 1285, 1286 (Grover 1.},
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that cxpression contained in section 2(g) and whe-
ther the movement of geods from Jamshedpur to
the stockyards of the appcllant in the different States
was occasioned by any convenant or incident of the
conlract of sale...... * After examining the procedure
followed by the appellanis in their negotiations with
dealers and despatch of vehicles to stockvards, the
Supreme Court held :—

allocation of Ictters and the statements furnished by
the dealers did not by themselves bring about tran-
sactions of sale within the meaning of section 2(g)
of the Act. The Assistant Commissioner himself
found that somctimes the vehicles were sent  from
the works at Jamshedpur cven before an aliocation
letter had been issued. Tt would appear from the
materials placed before us that generally the comple-
tion of the sales to the dealers did not take place at
Jamshedpur and the final steps in the mattec of such
completion were taken at the stockyards. Even if the
appellant took inte account the requirement of the
dealers which it naturally was expected to do when the
vehicles wore moved from the works to the stock-
vards, it was not necessary that the number of vehi-
cles allocated to the dealer should necessarily  be
delivercd to him. The appropriation of the vehicles
was done at the stockyards throongh specification of
the engine and the chasis number, and it was open
to the appellant tifl then to allot' any vehicle to any
purchaser and to transfer the vehicles from one stock-
yvard to another......... H is not possible to com-
prchend how in the above situation it could be held
that the movement of the vehicles from the works
to the stockyards was occasioned by any convenant
or incident of the contract of sale.....................
Conscquently the appeals are allowed and the order
of the High Court and the Assistant Commissioner is

set aside........ i

2.9. In a Madras case, Mahendra Kumar Ishwarlal & Co.,
Vs State of Madras! the petitioners’ firm were  jaggery and

1. Ma!:errdn-'.' }\’r:mar Ishwarlal & Co. v, Staie of Madras, {196787)
21 5.T.C. 72 (Mauras).
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toodgraios merchants. in Virupathur, Madras State.  Another
firm Chunilal Bhagwandas & Co., Bombay. comprised the
same  partners  as the  petitioners. The petitioner firm  (in
Madras State) transferred, to  the Bombay firm, jageery of
a certam value. The Sales Tax Department of the (erstwhile)
Mudras State took the view that the transfer of jaggery
represented a “sale” by the Madras firm to the Bombay firm,
and should. therefore, be assessed for Central Sales Tax.
On the other hand, the petitioner contended that since the
partners in both the firms were identical, therefore, in spite of the
fact that their sharc capital ratio was different, there could be
no sale at all, hecause one person cannoi sell to himself. The
Sales Tax Appellate Tribunal, to which the petitioners appealed
against the decision of the assessing authority, held that even
though the two firms had the same partners, the fact that the
profit-sharing ratio of the partners in the two firms was different,
made a difierence, and that this difference would enable the two
firms being viewed as two different persons, with the result that
one firm could effectively sell goods to another, thereby atiracting
the levy of sales tax on the transactions.

2.10. The petitioners filed a revision before the Madras High
Caourt.

It was hold that there was no sale. The High Court relied
on the Supremc Court decision in  Harayanappa v. Bhaskara
Krishrappa®, which said *...... since a firm has no legal existance,
the partnership property will vest in ail the partners and in that
sensc. every pariner has an interest in the property of the partner-
ship. During the subsistence of the parinership, however, no part-
ner can deal with any portion of the property as his own. Nor can
he assign his interest in a specific lem of the partnership pro-
perty to anyone. His right is to obiain such profits, if any, as
fall to his share in the assets of the firm......... ”

Relying on these observations, the Madras High Court held,—

¥. ... What emerges, therefore, from the above reasoning is
that in regard to the present transaction, it is the casc
of the same group of firm partners transfering a parti-
cular item of property, to which they were entitled. to
themsclves,  In other words, the broad principle that a
person cannot scll to himself will be atiracted in regard
to the present transaction also. .. . "

L Harapanappa v. Bhadiara Krisanappa AR, 1066 8.C. 1300.
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2.11. The High Court also referred, with approval, w three
more cases', and said, “.. . The decisions we have cited above
in support of our conclusion rely upon the delinition of »ale’, and
thar to constitute o sale there must be two dilferent persons, in the
ardinary sense of the term ‘person’. . When two partnerships have
cransferred goeds from one to the other and the partnars ul the
swo liems are identical, it will really be u case of one person trans-
ferring goods to himself.  There is. therefore, no “sale’ so far as
the definition of “sale’ is concerned, whether it be under the Mad-
ras General Sales Fax Act or the Central Sules Tax Act. We
therclore, allow the revision case and set aside the asscessmiznt on
the dispuled turnover. ...

Amendment if desirable — Constitutional position

2.12. This, then. is the position. Is it necessarv to avoid
totally the process of gathering the relevant facts referred to
above, by introducing a provision taxing cven consignments from
branch to branch? Such a legislative provision is theoretically
within the competence of Parliament, under its residuary power
of taxation. But the Constitutional scheme?—so far as taxation
on a transuction qua sale is concerned—is somewhat Rarrow.

7.13. Taxation of mere consignments is not also within the
«cheme of the present Central Sales Tax Act. That Act is rvla-
rahle 1o taxes on the sale or purchase of goods (other than nows-
papers), where such sale or purchase takes place in the course
of inter-State trade or commerce?,

The Act is iniended to be administered as a compiemeniary
picce of legislation to the State Sales Tax act*. The constitutional
provision relating®, infer alin, to taxes on the sale or purchase of

1. {a) The State of Madras represented by lhe Depuiy Commercial
Fax Officer. Madras Division. Madras v, 5ri AMu. pgan Electricals.
(T.U.No. 40 of 1920; uireported case);
ib} Raja Chettior & Others v. State of Maodras, (1955} §.5.7.C.

132 (Mad).
() Stare of Puniub v. Jullundwr Vegetubles Syndicale, (1966) 17
ST.C. 326

2. See for detailed discussion, para 2.26 ta {Punj) ifra.

5. See also parz 230, cic. seq infra.

4, Cf section T(%, W23 and 9¢3), Contral Sales Tax Act, 1956.

5, Cuagtitution, Articles 269(1) (g) and 269(2).
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goods (other than newspapers} in the course of inier-Siate trade
ar commerce. is also limited 1o sale” in the strict sense.

2.14. The proceeds of such taxes, in so far as they are attri- Constituti-
butable to the States, do not form part of the Consolidated Fund ‘éfi‘%lcuuy in
of India, and arc assigned to the State in which the lax Wwas widening the
collected!.  When all these aspeces arc borne in mind., it Iwill be Sc‘:grf:ﬁ;’]fl;‘g;t
realised that without a constitutional amendment widening the gansactions.
scope of the expression ‘sale or purchasc’ wherever it occurs in the
Consiitntion in the context of inter-State sale or purchase, con-
fusion will result if consignment transactions are brought within
the definition of “sule’ in the Central Sales Tax Act. Hence, if
such Lransactions arc to be laxed, it will be necessary to amend
the Constitution in several places—-e.g. article 209 whercunder
the procecds arc distributed Lo the States,

2.15. The legal concept of “sale”™ requires two persons, [ Tux why
there is no transfer of “property” in the goods in the legal sense, justifiable.
there is no transfer of wealth, and since there is no transfer of
wealth, the transaction also has so far  remained non-taxable.
Since, however, it appears that tax is evaded by representing, no
consignnient transfer. what are really sales to the bull consnmer®,
the compulsions of the situation and the need to check cvasion
demand that cven consignments should be taxed. If goods arc
sent from State X to State Y as  “‘consignment transfers™. and
the consignment ts treated as not amounting to Inter-State “sales’,
Central Sales Tax cannot be levied, at present. But sales tax
in State Y can be levied when the goods are sold by the branch
in State Y to the bulk consumer.  There is, thercfore. no defeating
of State sales tax in the abstract. But there might be evasion of
Central Sales Tax, by hictitiously iepresenting, as consignments,
transactions which are really sales.

2.15A. A recent Supreme Conrt case has considered® two Sﬁﬁif'“e

important questions which are relevant to “consignment transfers”. cuse refating
to distribu-

(1) Whether. in the circumstances of the case the despatch tion agree-
of refrigerators from the appellant’s factory in Faridabad (Har-
vana) to their godowns in Delhi would be a “sale’ or ‘Purchase’

1. Section 9(3), Centra] Sates Tax Act, 1956.

¥ Para 1.3, supr:. )

% Kelvinator of fndic v. State of Haryana. {(1973) 2 Supreme Court Case
331, 561, 362, para 12.
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in the course of inter-State trade or commerce under section 3
of the Central Sales Tax Act, 1956,

(2) Whether such despatch was, under section 3(a), of that
Act ‘occasioncd’ by a ‘sale’.

The facts of the case were as follows:—

The appeilants, manufacturers of refrigerators etc. had their
factory in Faridabad (Haryana) and registered officc and godowns
in Delhi. They had entercd into distribution agreements with
three different distributors; under which the refrigerators were
sold under three different brand rames.  The terms and conditions
in the three agreccments were similar, The refrigerators were
sent from Furidabad to Defhi, and kept in the appellant’s godowns
and finally despatched to the distributors. The sales Tax Tribu-
nal, Haryana referred the question whether the despatch was an
inter-State sale for the opinion of the Punjab and Haryana High
Court, the High Court decided the uestions in favour of the
deapartment and held that the despatch constituted ‘sale’ under
section 3 of the Central Sales Tax Act. and w-= therefore taxable,
under that Act. The appellants came tn appeal before the Supreme
Court by special leave. The principal question was whether the
distribution agreements could be construed to be contracts of sale.
On examination of the agreements the following facts had been
accepted by the departmental authorities and by the High Court :
(i) the dealer (appellant) manufactured and sold refrigerators,
(ii) the refrigerators were sold with three different trade marks,
(iii} the sale of cach brand was made through a separate distri-
butor apointed for the purpose, (iv) the manoer of movement
was laid down in the agreements, (v) the dealer was bound to
sell a particular brand to a particular distributor, (vi) the refri-
ceratars were exported outside India, (vii) the price of the refri-
gerators was fixed as mutually agreed upon from time fo time,
(viii)} the property in the goods passed at Delhi after delivery,
(ix) the prices were not settled for individual machines, but on
a periodical basis, (x) the purchase orders were placed by the
three distributors after the goods reached the Head Office at
Delhi, (xi) after manufacture of the goods in the factory, an
cxcise clearance pass was obtained after payment of excise duty
for the transport of goods from the factory to the company’s
vodown in Delhi, and, the excise pass was always for the move-
ment of goods in favour of self, (xii) the appellants paid the
octrai during the transport of the goods from Faridabad to
Delhi, (xiii) on arrival of the goods in Delhi, the Appellant’s
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stufi received them and put them in their godown, (xiv} the
appellant’s staff in Delhi gave delivery of the goods to the cus-
tomer at Delhi, under a challan prepared at Delhi, (xv} the bills
wore raised from Delhi and the price was received by the appe-
Hint Co. in Dethi and (xvi) that all the appeilants did was to
manufacture the refrigerators in Faridabad and brand them diffe-
rently for the purposes of sale and distributors.  While, on the
basis of the above facts, the High Court found that the distribu-
tion agreements  constituted agreements  of sale, the Supreme
Court found it otherwise. Khanna J., speaking for the unanimous
Bench of himself and Alagiriswami J., observed : “In the face
oi the Tacts of the present case, we find it difficult 1o hold that
the sale of relrigerators by the appellant to the three distributors
teok place at Faridabad. We are also unable to agrec with the
High Court that the distribution agreements constitnted agree-
ments of sale™

2.15B. The following reasons were given : “It is noteworthy
in this context to observe that the number of refrigerators which
were to be purchased by each of the distributors was not speci-
fied in the distribution agreements, nor did the agreements contain
the pricc which was to be charged for each refrigerator. Accord-
ing to the agreement, the appeillant undertook to sell and the
distributor undertook to purchasc the products of the appellant
“as motually agreed upon from time to time.” It is, therefore,
plain that sales by the appellant company to the distributors “de-
pend upon the future agreement between the parties from time
to time. Disiribution agreement dated September 15, 1965 and
December 11, 1963, no doubt mentioned the minimum number
of Leonard and Gem refrigerators which had been purchased by
the distributors, the exact number of refrigerators to be sold by
the appellant Lo these distributors was still left to volition of the
appellant.  The appellant company, it was also mentioned, would
mcur no liability if it was unable to supply the guaranteed mini.
mum number of refrigerators.  The mode of dealings between
the parties was that subsequent to the distribution agreements,
orders were placed by the distributors with the appellant after
the refrigerators had reached the appellant’s sale office and sodown
in Delhi. The price of the refrigerators was also to be mutually
agreed upon from time Lo time. It is plain that it is the orders
which were placed in Delhi by the distributors that resulted in
mutual agreement of salel.

L Zuacus sapalicd,
20 M of Law/74—5
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“It was, in our opinon, the mutual agreement between the
partics at the time of the placing of the order by the distributor
with the appellant which constituted the contract of sale and not
the distribution agreement. The distribution agreement with each
distributor provided the framework within which the differcnt
contracts of sale were entered into by the distributors with the
appellant. This circumstances shouki not make us lose sight
of the fact that in distribution agreements and the subscquent
contracts of sale were distinct transaction...™.

2.15C. The Supreme Court also found the argument that the
first distribution agreement obliged the appellants to sell all their
refrigerators to the first distributor unconvincing, as the agree-
ment was qualified by the terms “as mutually agreed upon from
time to time” and the appellant exported its products to foreign
countriecs. The Supreme Court rejected the contention on behalf
of respondents {State of Haryana) that the sale (to the distri-
butors) took place in Faridabad and that appropriation towards
the agreement took place there. The contention was advanced
on the assumption that trade mark name plates for the differcnt
brands were affixed in Faridabad. The Supreme Court found no
material to Support the assumption and even if the name plates
were affixed there, the name plates could be removed and re-
placed in Delhi, as the three brands of refrigerators were identical
except in respect of name plate. Another important factor was
that orders in respect of the various refrigerators werc placed by
the distributors in Delhi after the refrigcrators had been trans-
ported to the Delhi sale office and godown of the appellant. The
court observed : ... ... If the sale of the refrigerators in favour
of the distributors had already taken place at Faridabad and the
refrigerators had been appropriated there towards the sale con-
tract, there would have arisen no occasion for the placing of the
subsequent order in Delhi by a distributor with regard to the
said refrigerators. The fact that subscquent orders had to be
placed by the distributors in Delhi with regard to the different
refrigerators after their arrival in Dethi shows that there was no
carlier appropriation of those refrigerators towards any contract
of sale with the distributors. The stand taken on behalf of
the department that the appropriation of the refrigerators took
place at Faridabad towards the contracts of sale with the distri-
butors is inconsistent with the entire course of dealings between
the parties. It may also be observed that in deciding the ques-
tion whether the transactions between the parties constituted sales
in the course of inter-State trade or commerce, the court should

LA
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look not mercly at the distribution agreements, regard should be
had of the entire course of dealings between the parties... ... R

2.15D. On the important question whether the movement of
refrigerators from Faridabad to Delhi was occasioned by a sale,
the Supreme Court held : “....... Assuming that the distribu-
tion agreements constituted contracts of sale, it would still have
to be shown that the sale by the appellant to the distributors
occasioned the movement of refrigerators from Faridabad to
Delhi. In this respect, we find that according to the facts found
by the Tribunal, the appellant had a godown and sale office in
Deihi. There is nothing to show that the appellant has also a
godown in Faridabad. The movement of refrigerators from
Faridabad to the appellant’s godown in Delhi in the circumstances
can be acribed to the fact that the appellant has a godown facility
in Delhi*. There were two places at which, in the nature of
things, the appellant could have sold the refrigerators to the
distributors. It could be either at Faridabad where the
appellant has its factory wherein the refrigerators are
manufactured, or in Delhi where the appellant has its office and
godown and where also the three distributors have their offices.
The selection of the sale depended upon mutual agreement bet-
ween the parties. It is also obvious that if there is a choice before
the parties of so arranging their matters that in one case they
would have to incur liability to pay tax while in the other case
the Hability to pay tax would not be attracted, they would prefer
the latter course. There is nothing illegal or impermissible to a
party so arranging its affairs that the liability to pay tax would not
be attracted or that the brunt of taxation would be reduced to
the minimum. The appellant company in the present case would
incur no lability to pay tax under the Act if it were to transport
the refrigerators from its factory in Faridabad to ils own office
and godown in Delhi and thereafter to sell them to the distributors.
The lability to pay tax under the Act would, however, arise if
the sale of the refrigerators to distributors were to take place at
Faridabad and the movement of refrigerators from Faridabad to
Delhi were to take place under the cosntract of sale. The ques-
tion with which we are concerned is whether the appellant entered
into such an arrangement with the distributors that the liability
to pay tax would be attracted and not the other arrangement under
which no such liability could be fastened on the appellant. So
far as this question is concerned, we find that the parties expressly

1, Empbasis supplied.



62

sctated in each of the three distribution agreements that it would
be in Delhi that the sale of the refrigerators would take place to
the distributors and the property therein would pass to them. It
was again in Dclhi that the refrigerators were delivered to the
distributors. The order for the refrigerators were placed by the
distributors in Delhi and it was also here that the price of refrige-
rators was paid. Leoking to all facts of the case, we have no
doubt thai the arrangement beoween the parties was that refri-
gerators would be sold by the appellant to the distributors after!
they had been transported to the sale office and godown of the
appellant at Alipore Road, Dethi so that no liability to pay tax
under the Act would arise. It cannot in the circumstances be
said that the transport of the refrigerators from Faridabad to
Delhi was in pursuance of contracts of sale between the appellant
and the distributors.......

2.15E. The Supreme Court rejected the contention on behalf
of the respondents that since under the contract the freight
charges from Faridabad to Delhi were paid by the appellants,
this would show that the movement of the goods was occasioned
by the contract of sale. The court found that the price payable
by the distributcrs was the aggregate of the ex-factory price and
the transportation charges, Since ex-factory price changed from
time to time and since the agreements provided that the sale as
well as delivery to the distributors would take place in Delhi, there
was nothing surprising in the clause of the distribution agreement
saving that transportation charges would be added to the ex-
factary prices in calculating the amount payable by the distribu-
tors to the appellant. The Supreme Court also found it as in-
correct an observation made by the High Court that in two of
the distribution agreements the liability for shortage of goods
during transportation from Faridabad to Delhi was on the distri-
butors and not on the appellant Co. Even in the case of the
third agreement, where the Supreme Court found that therc was
such a stipulation, the court considered it to be of no decisive
importance and only as “a matter of mutual agreement between
the parties,” and the distributor treating any loss or liahility result-
ing ihorefrom more than offset by the distributorship of the parti-
cular brand of the refrigerator. The Supreme Court also rejected
a contention based on section 23 of the Sale of Goods Act that
where there was a contract for the sale of unascertained or future
goods by deseription and goods of that description and in a deli-

I, Empheasis added.
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verable state are unconditionally appropriated to the contract,
either by the scller with the assent of the buyer or by the buyer
with the assent of the seller, the property in the goods passed to
the buyer. The Supreme Court refused to censtrue the distribu-
tion agreements as contracts of sale. There was also no material
to show that therc was any assent expresscd or implied by the
distributors to the appropriation of the refrigerators by the appel-
lant at Faridabad. Thc Supreme Court relied upon its eadier
decision tn Targ Ewgineering casel, where the Court refused to
consider the transport of manufactured irucks and buses from
the appellani’s factories in Jamshedpur to stockyards as inter-State
sales, as the movement could not be proved to be occasioned by
sales, :

2.15F. The Supreme Court held : “We accordingly accept the
appeal and set aside the judgment of the High Court. The answer
given by the High Court to the question referred to it is dis-
charged. In our opinion, the three agreements between the
appellant and the distributors were merely agreements for the
distribotion of goods and were not agreements of sale between
the parties. It cannot, in our opinion, be said that there was
any movement of refrigerators from Faridabad to Delhi under
a contract of sale. The question in the circumstances is answered
against the department. The transactions between the appeliant
and the distributors did not, in our opinion, constitute sale in
the course of inter-State trade or commerce. As such, there was
no liability to pay tax under the Act.”

Amendment, if desirable—Need to check evasion

2.16. This, then, is the present position. Need to bring, The problem
within the range of taxability, transactions not falling within the gcfa}:mcis;
existing tax structure, in this field (or, for that matter, in any evasion.
other field) can arise by reason of ihe fact that the narrow scope
of the tax structure is being abused. 1In the present case, from
the suggestion made by the State Governments we infer that
evasion on a large-scale is being  restored to. It would also
appear that the insertion in 1972 of section 6A2 is not regarded
as adequate to check such evasion,

1. Tata Engineering ete. Co. Ltd. v. Asstr. CC.T. & another (1970331
S.C.R. 162: 5.C.C. 622,
% Para 2.3, suprq.
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Jt would seem, therefore, that it is thought that evasion can-
not be checked otherwise than by taxing all consignments. Even
though there is a logical difficulty in equating a consignment with
a sale, it seems that that has been regarded as necessary.

Twe 2.17. On that basis, the amendment called for will have to

alteratives. achicve the object of bringing, within the range of taxable acti-
vities, all consignments of goods from one State to another,—
subject, of course, to ceriain possible limitations which we shall
presently deal with!. For aclieving this object, two broad alkec-
natives are open.

Alternative 2.18. According to the first altermative, such transactions
e Act S0uld be taxed by a separate fex not ta be combined with the
present Central Sales Tax. According to the second alternative,
such transactions could be mcluded within the present structure
ol the Central Sales Tax. Though the latter course is likely to
necessitate a radical expansion of the scope of “sale” under the
Alterpative  Central Sales Tax Act,—as also, perhaps, in some of the consti-
wo- | tutional provisions?, nevertheless, from the practical point of view,
the sope of that course would appear 1o be preferable to the first alternative.
‘:ﬂf ithe The first alternative—that is o say, a separate Acr to tax inter-
State consignments not amounting to sale,—may mean the dupli-
cation of numerous provisions afready found in the Central Sales

Tax Act.

The question 2.19. Ii, then, the second alternative® is to be adopted, the
of Ty - next broad question that arises is, whether the tax on the inter-
State consignments should be Ieviable in the samc mammer as the
present Central saics tax is levied, or whether any other device
should be adopted in that behalf, One possible device could
be this—the State to which goods are consigned from another
State (otherwise than by way of sale) may be empowered to
ievy a higher rate of 1ax on such goods when sold internally with-
in the consignee State, with a provision for granting rebate in
respect of such inter-State sales tax as has been actually fevied
on those goods. Though this device may avoid an amendment
of the scope of ‘sale’ in the Central Sales Tax Act (which will
be necessary under the other alternative), it will also involve
some other amendments. Moreover, the consignor State wenzld
not get any additional revenue if this device is adopted, at least

1. Seepara 2.21,
% These need not be enumerzted for the present purpose.
3 Para 2.18, supra.

o
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in cases where the consignee State does not avail itself of the
power to levy higher tax. On the other hand, if the present
scheme given in the Central Sales Tax Act is extended to consign-
ments not amounting to sale, there would be symmetry, and also
a cerlain amount of smoothness in working, because the ex-
perience gained in the working of the present Act would continue
to be valuable and useful for the collection and realisation of
the extended tax also.

2.20. If it is decided to pursue the approach suggested above,
namely, extending the present Act to consignments not ameount-
ing to sales, there could be a number of legislative devices which
one can adopt for the purpose. It is unnecessary to go into all of
them. Cur preference is for expanding the definition of “‘sale”
in the Central Sales Tax Act.!

Legislative
devices.

2.21. We shall now consider the question whether all consign- what should
moents should be covered by the extended tax, or whether any be the

limitations in that respect are desirable. There can be no dispute
that the tax should cxtend only to consignments made in the
course of business?, ie. to consignments made by a dealer in
the business of buying or selling goods. But a person who
carriecs on the business of buying selling goods®, may be a
manufacturer, an importer, a disiributor, & wholesaler or a retailer
or may possibly fall under some other category. From the
point of view of principles of economics, the State where the
goods arc manufactured or imported from outside India for the
first time, and from which the goods arc then consigned (with-
out sale) to other States in the course of business, can legitimately
claim that it should not lose, on such ‘non-sale’ consignments

limitations.

the tax which would have been earned if there had been an -

inter-State sale proper. The resources of the State would, fo a
large extent, have been employed in facilitating the manufacture
or import of the goods. When one comes to the stage
of thc wholesaler whoe is not himself a manufacturer
or importer, this ground of justification does not, perhaps, apply
with the same force. Therefore, as a matter of abstract logic
some distinction could be made between manufacturers and
importers (on the one hand) and wholesalers etc. on the other
hand. However, it is possible that such distinctions might lead
to an increase in administrative work, and we are not inclined to
recommend any such distinctions.

!‘icc para 2.23 infra recommendation),
2. Compare section 2(b), definition of *dealer*,
®. Section 2(b), definition of “dealer™,
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2.22. The principal purpose, then (of the definition of ‘sale’

“sale” should a5 proposed to be amended) will be to levy a tax on a dealer in

Lover
transfers
other than
by sales.

Amendmeant
a matter
of policy.

Recommen-
dation.

respect of goods where the movement of such goods from one
State to another is occasioned by reason of consignments of such
goods by him to any other place of his business or to his agent
or principal, otherwise than by reason of sale.

2,22A, We may state here that whether the law should or
should not e amended so as to include consignments in a matler
of palicy. In some of the replies to the Quecstionnaire issued by
us on the subject, the economic difficulties likely to be created
if consignmenis arc laxed have been referred to. We express no
opinion on the matter.

Reconumendation to amend ihe Act

2.23. We. thercfore, recommend® that if it is decided as a
matter of policy to tax consignments, then the definition of
igale™2-% in the Central Sales Tax Act should, after carrying out
lhe requisite constitutional amendments, be amended somoewhat
on these linest :—

“(g) ‘salc’ means any transfer of properly in goods by one
person to another for cash or deferred payment or for
any other valuable consideration®, and includes—

(i) a transfer of goods on hire-purchase® or other system
of payment by instalments, and

(i) @ consignnient of goods occasioning thelr movement
from one place to another, where such consignment
iv by a dealer to any other place of his business or
to his agent or principal.

1. Amendments needed in the Constitution to be considered separately.
see para 2.25 et seq. intra.

. Section 2(g), Cenkral Sales Tax Act.

3. This is not intented to be a precise draft, .

4. Consequential amendments, il necessary, in the other provisions of
(he Central Sales Tax Act, should be separately considered.

5. As to amendment of the words referring to “valuahle considerakion’,
there is a separate recommendation.  See Chapter 8.

&, Portion relating to hire-purchase is subject to the discussion in the
relevant chapter.
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but Jees not include a mortgage or hypothecation or a
charge or pledge of goods ; and its grammatical varia-
tions and cognatc expressions shall be construed
accordingly.”

2.24. We are conscious that the item (relating to consign- The com-
ments) proposed to be added as above!, will intraduce a cer- g},et’ilga’:'o’_"
tain amount of complexity in  the Act; but, if the object of hlem.p
checking cvasion is to be achieved. this complexity cannot he
avoided. “The tax laws are aimed at dealing with complex
problems of infinite variety, necessitating adjustment of scveral
disparate elements,™

2.25. It should, perhaps, be unnecessary to point  out that The
the added item (as proposed above) will cover all inter-Siate ame"d'.u
consignments in the course of business; and will climinate any ?gevlétr :ﬁ
inquiry as to wheiher the particolar consignment constituted a consigo-
bona fide sale or a fictitions sale, Also, it will cover successive ments.
inter-State consignments of the same goods  in ihe course of
business.

Constitutional position—concept of sale

2.26. We should point out that to achieve the above ob- it
ject, an amendment of the Constitution, in order to authorise tional
the distribution of the procceds of the tax on consignments, is fnrgﬁ?daflm
unavoidable. No doubt, Parliament ulrcady  possesscs  the needed.
power to levy a tax on inter-State consignments under jts resi-
duary power. But the distribution of the proceeds of the tax
fo be so levied cannot be provided for within the language of
article 269, and must need an expansion of the scope of article
269. It would appear that the expression “sale or purchase”,
occurimg in article 269 (and in Union List, entry 92A)  will
have to he given the same interpretation as has been given to
it under State List, entry 54,

When an expression is used in a legal document without
change at several places, normaily it should bear the same
interpretation, in the interest of symmetry and to avoid confu-
sion. This is the first point to be considered.

t. Para 2.23 Supra.
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2.27. A decision! of the Supreme Court also throws light
on the meaning of “sale”:-—

“The expression ‘sale of goods’ is a composite expres-
sion, consisting of various ingredients or elements.
Thus, there are the elements of bargain. or contract
of sale, the payment or promise of payment of
price, the delivery of goods and the actual passing
of title, and each one of them is essential to a
transaction of sale though the salke is not comple-
ted or concluded unless the purchaser becomes the
owner of the property.”

2.28. Tt has becn observed in an Australian®? case :—

“The word ‘sale’ is used in various metaphorical senses.
When a man enters into a contract of employment,
he is sometimes said to ‘sefl his labour’. but really
there is no tramsaction of sale the contract is a
contract of emplovment, not a contract of sale.
Similarly, when a banker ‘deals in credit’ he makes
loan contracts and does not sell anvthing.”

2.29. It may well be that the legal conception of a sale is
nat strictly inapplicable to the case of hire-purchase. There
may be a semblance of a reason in the case of tax on a hire-
purchase by treating it as sale, by acting on what we regard as
the substance of the transaction. Om the other hand, there is
some occasion for surprise at finding in any particular legisla-
tion the word “sale” or the word “sell” used as referring t0 a
transaction of consignment.

2.30. A modern judicial expression of the prima facie mean-
ing of “sale” is to be found in Simpson v. Conolly®. Nt was
held in that case that an agreement to  extinguish an existing
debt if land is transferred, is not a “sale” of land. The Court
observed :

“But the general principle of English law is that a sale
means the cxchanging of property for money. That

" 1. Popatial Shah v. State of Madras, ALR. 1953 $.C. 274.
3. Baris of New South Wales v. Comnonwealth, (1948) 76 C.L.R. L,
234 (per Latham, C.J).
3, Simpson v. Conolly, (1953} 2 All E.R. 474, 477 (Finnemore I.).
(The Edited 8th editions of Benjamin on Sales).
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applies—and 1 think both counscl agree with this—
to a sale of land and sale of chattels equally.”
Such is the primary meaning of the word “sale”.

2.31. There are, no doubt, to be found authorities and Wider de-
statutes which have extended that meaning. Upjohn 1.1, for finitions.

example, cited the following from T. Cypria Williams® Books,
the Contract of sale of land.

¥ ‘Sale’ In the strict and primary sense of the word, means
an agreement for the conveyance of property for
a price in money; but the word ‘sale’ may be wused
in law in the wider semse and so applied to the
conveyance of land for a price consisting wholly or
partly of money’s worth other than the conveyance
of some other land.”

2.32. Even herc. the essential concept of rransfer of the Essentiul
property in goods is not abandoned. Concept—-
transfer
property.
2.33. The distinction hetween “sale” and “agency” has been Distine-
discussed at length in Cordon Weodraffe's case®, Al this dis- i'féﬂ.,bfaie
cussion is intended to drive at the submission that it is difficult and
o place an expanded interpretation on “sale or purchase™  in “gency.
article 269, so as to cover a sale not properly so called.

2.34. An amendment to expand the meaning of ‘sale’ (to The necd
cover consignment) is considered mecessary because since sec- :geci‘:)‘;“gi_
tion 9(3) of the Central Sales Tax Act has, for its power and tugonal
origin, article 269(2) of the Constitution, it is desirable that basis.
the constitutional provision itself should be unambiguous, so
as to authorise the distribution of proceeds of a tax on consign-
ments under section 9(3) read with the definition of “sale”.

The exclusive object of catry 92A (in the Union List) was to
confer, on the Union, the power to levy a tax on inter-Staie
transactions of sale or purchase of goods. These transactions
were, before the insertion of that article, regarded (according
to an interpretation subsequently found to be etftoneous) as
falling within the power of the States. By a new entry.—entry
92A—that power was in 1956 vested in the Union, but the pro-

1. Bohashaw Brothers v. Mayer, (1958) 3 A E.R. 833, 835 (Upichn 1.,
2. Cordon Woodraffe v. S.K.M.A. Majid & Co., ALR. 1967 5.C.181.
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ceeds were, by an amendment of article 269 which was made
simultaneously, directed to be distributed to the States.

2.35. And since, in State List, entry 54, “sale” has been
narrowly conmstrued, it is very likely that in article 269 and
Union List, entry 92A, also, it will be narrowly construed, parti-
cularly having regard to the close relationship of article 269(3)
to cntry 92A,

2.36. Consignment of goods without passing of property is
not, even in popular language, cquated with “sale”. Thus,
both the legal and popalar meanings of ‘sale’ cxclude consign-
menls without transfer of praperty.

7.37. Na doubt. it is truc that the Central Sales Tax has-—
on vne plausible interpretation’—itself levied a tax on hire-
purchase not resulting in sale. and, on that basis. it could bhe
argucd that the strict common law concept of “sak™ has not
heen adhered to by the legislature. But this docs not neces-
sarily lead to the conclusion that, for the purpose of article
269 of the Constitution, the interpretation of the expression
“sale” should be wide. Legislative practice, reflected in a defi-
nition (which itself is open to two interpretations®), is not con-
clusive on a guestion of competence of the very legislatore which
has adopted that practice. (The word ‘competence’ s used
here nat to indicate the power of the Union to tax, but to con-
note its power to assign the revenues from the tax to the

States).

As Lord Radcliffe emphasised?®, “resort to a later Act can
carely, if ever, be justified, vnless the message that it conveys
is a plain onc itsclf, at least free from ambiguity™.

2.38. Thoueh it is commonplace. it has to be emphasised
that the passing of property for price is of the essence of sale,
and where the property does not pass (as in consignment trans-
fers), an essential feature of sale as known to the law and also
as understood by the layman, is missing.

1. See discussion relating to hire-purchase.

1. See discussion relating to hire-purchase.
3. In Re Mac Maraway, (1951) A.C_ 161, 177 (P.C.).
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As has been observed!, “Alike in the ordinary use of lan-
guage and in its legal concept, a sale connoies the mutgal as-
sent of two parties” and, of course, the passing of property.

Amendment of the Constitution

2.39. Therefore, if consignments are as a matter of policy Recom-
intended to be included in the Central Sales Tax Act, it will be ;gc’;g]“;‘:i“
advicable to amend article 269(1)(g) and 26%(3) of the Con- the Con-
stitution®, by adding an Explanation to that article, somewhat stitution.

on ihe following lines*:—

“Explanation—For the purpose of this acticle the ex-
pression “sale or purchasc” includes’—

a consignment of 0ods occasioning their movement
from one place to another, by a dealer to any other
place of his business or to  his ageni or princi-

pa]‘!I

1. Kirkress (Instector of Taxesy v, Rudvon (John & Co. Ltd.} (1955}
2ZANER. 345 38 (H.L) (Vise. unt Simomds)),
2. There wre provisions of the Constitution ysing the expression “sale’
but they donot seem 1o require 2amendn.ont in the present context,
3. This is not intended to be a preefse drafr,
4. A3 1) hirz-purchase, sce artizic 366 as proposed Lo be amended,
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CHAPTER 3

SALES IN THE COURSE OF IMPORT—KHOSLA'S CASE

Tatroductory

3.1. In this Chapter, we shall deal with a question concern-
ing the taxation of sales in the course of import. The question
is one of considerable constitutional importance. It arises from
the judgment in Khosla’s case, which interpreted section 5 of
the Central Sales Tax Act and its relationship to article 286(1)
(b) and article 286(2) of the Conpstitution. The question is 2
vexed one and its proper consideration and appreciation in-
volves a study of the historical and constitutional background’,
and that background must be dealt with in order to unrave the
various issues turning essentially on the taxability of purchases
connected with export and sales connected with import.

3.1A. We shall first deal with the conslitutional aspect.
Where there are two Governments operating in respect of a
subject matter—in this case, taxation, demarcation of their res-
pective jurisdictions becomes unavoidable. Taxation of trans-
actions relating to commodities is a major source of revenue
in almost all the countries of the world, and it is also well-
known that the power to tax such transactions may have to be
exercised at various stages. Where this power is divided bet-
ween two Governments, care has  to be taken to see that the
power of one Government is not so exercised as to impede the
the policy Ilegitimately adopted by the other Government.
Secondly, since matters concerning international trade have nece-
ssarily to be vested in the national Government, care has also to
be taken to see that legislation passed by the States does not im-
pinge upon international trade. These broad considerations have
led to the inclusion in the Constitution of the relevant provisions,
of which article 286(1) is material®,

1, Secpara 3.13 et See infra. Page 80.
3. Paras 3.6, 4, infra. Page 76.
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3.2. It may be stated that in the period prior to the Consti- position
tution, the authority of a province to levy a tax on transactions before the
Constitu-
of sale was not subject to limitations of the nature laid down in {oq,
article 286 of the Constitution. The provinces had power to levy
a tax on the sale of goods and on advertisements under the Go-
vernment of India Act, 1935, Seventh Schedule, Provincial List,

entry 48. 2

There was no express provision in the Government of India
Act prohibiting the provinces from levying a tax on sales which
took place in the course of import or export or in the course of
inter state trade or commerce, or on transactions which took
place outside their respective territories. Of course, as regards
the legislative power of the provinces, the general limitation that
they could legislate only “for the province or any part thereof”,
was always applicable.

A Provincial Tegislature could not pass laws having
extra-territorial operation. But this did not limit legislative com-
petence (as to a tax on the sale of goods) to sales concluded within .
the boundaries of the province.! A sufficient tcrritorial nexus
between the taxing state and the sale? was enough to maintain
the validity of the law.

3.2A. In this connection, a judgement of the Federal Court judgment
is of interest. In 1942, the Federal Ceourt had to consider the %fa&;l
question® whether a tax levied by a province on the first sale Court.
by the manufacturer or the producer could be said to be an excise
and, thercfore,outside the competence of the state. The Federal
Court upheld the validity of the tax, on the ground that the tax
was on the occasion of sale and not on the cccasion of manufac-
ture. In the course of the arguments, the well-known American
case of Browrn v. The state of Marviand! was cited, where an act
of the state of Maryland, prohibiting the importers of foreign
goods from selling their goods without taking a licence, for which
50 dollars had to be paid, was held to be repugnant to the pro-
vision in the Constitution of the U.S.A. which provides that:“no A A
state shall, without the consent of Congress, allow any imposts ™ o
. - -
or duties on on imports or exports, except what maybe absolutely e
necessary for executing its inspection laws.”

L. Popatial Saak V. Stote ofMaa‘ras (1953) 4 S.T.C. 138; ALR. 1933
S.C. 274; (1953) 5.C.R. &77

2, Sumdarcramier & Co. V. Sfate of Andhra Pradesh A LR. 1958
5.C. 468, 479, 493, (1268) 5.C.J. 459.

3. Madras Province Y. Boddhu Paidanna & Sons, ALR. 1942 F.C. 33,
37 Gwyer C.3.

4, PBrown V. State of Maryland (1827} 12 Wheat 419,
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The Federal Court pointed out that provisions which were
being considered in the American casc were very different from
the provisions of the Government of India Act.  One of the
points of difference emphasised by The Federal Court was that
the American Constitution also provides that Congress alone has
power “to regulate commerce with foreign nations, among the
several states, and with the Indian fribes”; and it was held that
the Maryland tax was not less repugnant to this provision also:
Marshall C.J. asked:

“To what purposes should the power to allow importa-

tion be given, unaccompanied with the power to

authorise the sale of the thing imported?..... Cong-
ress has a right, not only to authorise importation,
but to authorise the importer to sell.........what

does the importer purchase, if he does not purchase
the privilege to sell?”

The Federal Court added:

“On this view of the Commerce clause, it would indeed

be difficull to recognise  the right of the State to
impose a tax upon the first sale of the commodity,
at any rate so long as it remained in the importer’s
hands. {n the Indian Constitution  Act no such
question arises:! and the right of the Provincial
Legislatures to levy a tax on sales can be considered
without any reference  to so formidable a power
vested in the Central Government. Lastly, the pro-
hibition in the American Constitution is against the
laying of “any imports or duties on mmports or
exports’”; the prohibition is not merely against the
laying of duties of customs. but is expressed in
what we conceive to be far wider terms; and it does
nat appear to us that it would necessarilv follow
from the principle of the Maryland decision that
in India the payvment of customs duty on goods
imported from abroad or the payment of an excise
duty on goods manufactured or produced in India
can be regarded as conferring some kind of licence
or title on the importer or manufacturer to sell his
goods to any purchaser without incurring a further

1
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liability to tax. That was the view which commen-
ded itself to the Court in (1827) 12 Wheat, 4191
and it was view adopted and argued before us. The
analogy with the American case is an attractive
one; bat, for the reasons which we have given we
are wholly unable to accept it.”

3.3. The matter 1s llustrated by section 2(g) of the C.P. and
Berar Sales Tax Act, 1947 (as then in force}., which provided?
as follows :

“ ‘sale’ with all its grammatical variations and cognate
expressions means any transfer of property in
goods for cash or deferred payment or other valu-
able consideration, including a transfer of property
in goods made in course of the execution of a con-
tract, but does not include a mortgage, hypothe-
cation, charge or pledge.

- * * »

Explanation (1f) —Notwithstanding anything to the con-
trary in the Indian Sale of Goods Act, 1930, the sale of any
goods which are actually in Central Provinces and Berar at
the time when the contract of sale as defined in that Act in
respect thereof is made, shall, wherever the said contract of
sale is made, be deemed for the purpose of this Act to have
taken place in the Central Province and Berar.”

3.4. This Act was enacted in exercise of the powers con-
ferred upon the Provincial Legislature by the Government of
india Act, 1935, 7th Schedule Provincial list—Entry 43, In
exercise of that power, the Legislature was competent to enact
a law for levying sales tax acting on the principle of territorial
nexus, ie., the province could fix upon one or more ingredi-
ents of sale, and make it the foundation for imposing liability
for sales tax. The Provincial Legislature, relying upon either
the manufacture of the goods within the province, or the exist-
ence of the goods at the date of the contract of sale within the
province, or the making of the contract of sale within the pro-
vince, as the basis, could provide for levying sales tax. “Sale”
within the territory was not a condition of the exercise of the
power to levy sales tax.?

V. Brown V. State of Ma-yland, (1827) 12 Wheat 419,
® See Amwaer Khan V. State of M.P., ALR. 1973 5.C. 1755.

i SeT Amvar Khan V. State of M. P, A I R 1970 8. C. 1756 26 . T. C-
381.

20 M of Law/74—0.
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3.5. It has been held by the Supreme Court in a large num-
ber of cases! that under the Government of India Act, 1935
the Provincial Legislature was competent to enact a law for
levying sales tax acting on the principles of territorial nexus,
i.c., the province could fix upon one or more ingredients of
sale; and make it the foundation for imposing liability for sales
tax,

The position is however, substantially different under the
Constitution. Even if a sale is inside the State—and therefore
not subject to the ban under article 286(1)(a)—it cannot be
taxcd by the States if it falls within either of the other (wo
bans prescribed in article 286,

3.6. The Constitution has dealt with the matter by an
cxpress and claborate provision. Broadly speaking, it not only
prohibits taxation by the States of a sale? outside the State, but
also prohibits taxation of a sale in the course of import or
eXport—or in inter-State trade or commerce. This provision is
to he found in article 2R6(1).

3.7. Under article 286(1)(b) of the Constitution, no law
of a State shall impose, or authorise the imposition of, a tax on
the sale or purchase of goods where such sale or purchase takes
place “in thc course of the import of the goods into, or export
of the goods out of, the territory of India® The principal ob-
ject of the prohibition is to protect international trade.

3.8. Such a prohibition® is based on one of those consti-
tutional doctrines which form the heart of the federal concept.
It is the basic need for the demarcation of the taxing power on

L. (a) Pepatlal Shah V. State of Madras, A. L R. 1953 5. C. 274; (1953)
S.C.R.677.
{b) Tuta tron & Steel Co. Ltd. Y. State of Bihar, (1968) 9 5. T. C. 267;
A.L R. 1958 5. C. 452; (1958) 5. C. R. 1365.
(C) Bharat Sugar Mills Ltd. V. Stare of Bikar, (1960) 11 5. T. C. 793;
A. T R. 1861 5. C. 1183,
(d) Tikaram & SonsLtd. Y. Commiszioner of Sales Tax {1968) 22
S.T.C.308; A. L R, 19538, S. C. 1286.
(¢} Anwgr Khan Mahboob Y. Commissioner of Sales Tax (1970) 26
8. T. C. 38],383; AL R. 1970 5, C. 1756,
. For brevity, ““Sale™ is used in the above discussion to include pur-
chase.
3. Parg 3.7, Supra.
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transactions rtelating to commodities, that constitutes the spirit
of the constituticnal prohibition. Verbal controversies and ques-
tions of interpretation naturally arise on the formula that may
be adopted to givc cffect to this spirit, But the essential and
basic consideration is the one 1o which we have referred.

In the celebrated American case of Brown v. Maryland®
Marshall C. J. observed:—

“The constitutional prohibition on the States to lay a

duty on imports. a prohibition which vast majority

of them must feel an intcrest in preserving, may

ertainly come in conflict  with the acknowledged

power to tax persons and property within their

territory. The power, and the restriction on it,

though quitc distinguishable when they do not ap-

proach each other, may vet, like the intervening

colours hetween white and black, approach so nearly

as to perplex the understanding, as colors

perplex  the vision in  making the  distinc-

tion between them. Yot the distinction exists,

and must be marked as the cases adse. ‘Till they

do arise, it might be premature to state  any rule

as being universal in its application. It is suffi-

cient for the present to say, generally, that when

the importer has so acted upon the thing imported

that it has beccome incorporated and mixed up with

the mass of property in the country. it has, per-

haps, lost its distinctive character as an “import”

and has become subject to the taxing power of the

State; but while remaining the property of the im-

porter, in his warchousc. in the original form or

package in which it was imported. a tax upon it is

too plainly a duty on imports to cscape the prohi-

bition in the Constitution.”
3.8A. Problems of interpretation of such prohibitions are Problems
. . - . of inter-
unavoidable.  Clark 1. in State of Wisconsin v, f. C. Penny prepation,
Co?, observed as follows: —-

“that there is a ‘need for clearing up the tangled under-
orowth of past cases’ with reference 1o the taxing

1. Brown ¥. Marylond, (18276 1. Ed, 675
2, State of Wiscyata V. 5. C, Favey Co, (1940 311 U. 5. 435, 445.
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power of the Stales is a concomitant Lo the negative
approach resulting from a case-by-case  resolution
of ‘the extremely limited restrictions that the Con-
stitution placed upon the States......

“Commerce between the States having grown up like
Topsy, the Congress meanwhile not having undertaken
to regulate taxation of it, and the States having
understandably persisted in their efforts to get some
return for the substantial benefits they have afforded
it, there is little wonder that therc has been no end
of cases testing out state tax levies. The resulting
judicial application of constitutional principles to
specific State statutes leaves much room for con-
troversy and confusion, and little in the way of
precise guides to the States in the exercise of their
indispensable power of taxation. This Court alone
has handed down some three hundred full-dress
opinions spread through slightly more than that num-
ber of reports.  As was said in Miller Bros. Co. v,
State of Maryland,® the decisions have been not
always clear, consistent or reconcilable. A few have
been specifically over-ruled, while others mo longer
fully represent the present state of the law. From the
quagmire there emerge, however, some firm pcaks of
decision which remain unguestioned....... "

This shows the complexity of the question.

3.9. We now come to the specific question to be considered

in this Chapter—the question of taxation of sake in the course
of import, with reference to the judgment of the Supreme Court
in Khosla's case?.

3.10. Consideration of this question, as a matter of policy,

was deliberately avoided in the carlier Report®. Since the pre-
sent law is that a sale of the nature Mlustrated in Khosla's case is
a sale in the course of import, the question to be considered is
whether it should be made liable to taxation by the States—thus

£,
2»

over-riding what wes laid down in Khosla's case.

Milicr Bros. Co. Y. State of Maryland,
K. U. Khosla & Ca. Y. Deputy Commissioner of Tuxes, A LR, 1966
5.C. 1216; (19663 3 S.C.R. 352.

20th Report, Page 65, para 131, Section 5 of the Central Sales Tax Act
Taxation by Statcs of Sales in the wourse of import.
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3.11. As already stated,? the earlier Report of ihe Law Com- Suggestions
mission was confined 1o a narrow lepal question. Suggesticns that Eg:_ﬂ%;goﬁr
were received by the cartier Commission?, however, indicate that
several alternatives arc open in this context.

(i) The proposition laid down in Khosla's case may
be left as it is¥;

(i} ‘The preposiion luid down in Khosla's case may be
codificd '

(iti) That proposnion may not ouly be netintained,
may sl he extended in its scope®;

{iv) Thal preposition may be abroecated, so as to allow
l ) D 1
the States to levy sales tax on such transactions®;

3.11A. The choice is, thus fairly wide ; and a decision in the Entries in
matter necessarily requires an examioation of matter of consti- &ﬁocnof:]t;},
tutional policy. The reason why sales in the course of import ing to inter-
(or expost) arc tuken out of the domain of taxation by States is ?«?It;:tc;gils.
well known. Matters allecting international trade were intended
to be kept exclusively within the competence of the Union, and -~
the Constitution-makers were anxious to see that the legislative
power of the State was not cxcrcised in a manner which would
impair the efficient performance of the responsibility of the Cen-
tre in the field of jaternational sclations. This is evident not only
from the entries in Union List relating to international affairs
in general, but afso from the entrics relating to intcrnational trade
in particular. For example, trade and commerce with foreign
conntries, and imports and  exports across  customs frontiers,
arc dealt with by a specific entry in the Union List—Union List,
Entry 41. Dutivs of customs, including export duties, fall within
the exclusive competence of the Union—Union List, Entry §3.
The pgeneral principles Jaid  down in the Constitution, article
246(1), about the paramountcy of entries in the Union List need

. 1. Para 3.10, Suprz.
30th Report, pages 66 to 12, paragraphs 132 to 139.
3. CF. 30th Report, page 66 para 133.

CI. 30th Report, page 67, para 134

Of. 30th Report, page 70, para 136,

. 30th Repoct, pagss 67, 68 and 69, para 135,

w
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not be elaborated here. For abundant caution, some of the en-
tries in the State List expressly lay down that the power there-
under i to be subject to the kegislative power of the Union under
a specific entry. For example, see State List, entries 11, 13, 22,
24, 32, 33, 54, 63 etc. In fact, the entry relating to the taxing
power of the Siate in relation to sala or purchasc of goods (State
List, entry 54) provides that the power is subject to Union List,
Entey 92A,  (Entry 92A—Tazxes on the sale or purchase of
goods other than newspapers, where such sale or purchase takes
place int the course of inter-State trade or Commeree.

1t is this anxiety of the Constitution-makers to preserve inter-
national trade from the taxing power of the States which is re-
flecied in Article 286(1) (b), which prohibits the imposition, by
a law of a State, of a tax on the sale or purchase of goods where
such sale or purchasc takes place, in the course of the import of
the goods into, or export of the goods out of, the territory of
India.

3.12. We may now coosider whether the preservation of
intermational trade from taxation by the States justifics the im-
position of a prohibilion against the levy of tax by the States on
transactions of the nature which figured in Khesla's case. The
guestion to be considered is, when there is a transaction in which
therc are twp gales, namely, (i} a sale by a forcign manufacturer,
dealer or other foreign trader to an Indian importer, and (ii) a
sale by the Indian importer to the first purchaser in  India
should the sccond sale be regarded as deserving of exemption
from state taxation, cven in the special circimstances that were
present in Khosla's case ?

Chronological events relevant to the problem

3.13. To put the question in its propcr perspective, it would
be convenient to refer to the legislative and judicial background
of the problem. We shall deal with impertant developments in
their chronological order. These are :

(1) Article 286, as it existed! before 1956;

(2} The two Travancore cases;?

1. Para 3.13A and 3.14, infra.
2. Para 3.13, infra.
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(3) The Law Commission's 2nd Report, which used the
word ‘occasion’, with intent to give the effect to the
propositions laid down in the Travancore cases;!

(4) The Central Sales Tax Act, 1956, passed with the
same intent;?

(5) Case-law before Khosla's case:?
£6) Khosla's casert
(7) 30th Report:® of the Law Commission:

(8) Our conclusion:®

3.13A. Article 286(1) before its umendment by the Consti-
tution {Sixth Amendment) Act, was as follows: —

(I} No law of a State shall impose, or authorise the mmpo-

sition of & tax on the sale or purchase of goods where such sale
or purchase takes place—

{a} outside the Statc; or

{b) in the course of the import of the goods into, or export
of the goods out of the territory of India.

{Explanation not quoted).

Article 286
before 1956,

3.14. When article 286 of the Constitution {before 1956) Arctlltfe %86-

uscd the expression “course of import” and the expression

“course of export™, it did use language which could have a wide
meaning as well as a narrow meaning. The language could, if a
Narrow meaning is to be given, be confined te that sale which
itself comstitutes the import. Or, in a wider sense, it could be
applied to all transactions which took place in the course of bring-
ing the goods from outside into India. A similar wide view was
possible as regards export. In fact, one of the members of the
Constituent Assembly®, Shri Amiyo Kumar Ghosh, wished to

Para 31.22, infra.

Para 3.22, infra.

Para 3.23 af seec infra.
Para 3.41 at see infra.
Para 3.48 at see infra.
Para 3.66 af see infra
7. Prra 3.13 A Swupra.

. 3=z Vol. 9, Constitunt Asszmbly Debates 333, 314, 348.
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make it clear that export meant the last transactions, and
fhat only at the point of these transactions, last or first,
as the case may be, the sales will be exempted from sales tax,
and at no other point. Another member—Shri Jagat Narain
Das—also expressed a desire for clanfication. Jn reply, Dr.
Ambedkar stated that while he knew that some frieads did not
like the phraseology. he would add that the Drafiing Commifiee
had spent a good deal of time in order to choose the exact phra-
seology.  However, Dr. Ambedkar added that the Drafting
Commiltee would further cxamine this phraseology, so as (o re-
move the criticism.  The Dralting Commitiee, however, does not
appear ta have made any charge after this debate!.

TRAVANCORE (CASES.

3.15. The ambiguity? in the language of ariicle 286 hecame
apparent when the first Travancore case was  decided.  As 15
well-known, four alternative comstructions were advanced before
the Supreme Court in that case as to the meaning of “course of”,
and the court was circumspect coough 1o obscrve that it was
confining its decision to the particular situation m  the case,
namely, what may be described roughly as (1) import —pur-
chase, and (i} caport—sale. These. the court held, wers
definitely exempr, whatever else may or may not fall within the
excmption,

3.16. The first Travancore case dealt with sale by export.
‘The second Travancore case also dealt with export sales. But
the whole field was covered in the discussion.

In the first Tranvancore case,® the Supreme Court held as
follows: —

“Whatever else may or may not fall within article 286(1)
(b}, sales and purchases which t@epzqelves occasion the
export or the import of the goods. as the case may be,
out of or inte the territory of India come within the

exemption, and that is enough to dispose of these
appeals.”

!, The Report of the Deafling Committes dated 3rd November, 1949
does not deai with this point,

5, Para3.14, Supra

3. State of Trarvncore-Cochin v, Bombay Co. Lid. (1952 S.C.R. 1112,
ATR 1952 5C 366(1953) IMLII 3 STC 434,
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“We are clearly of the opinion that the saics here in gues-
tion, which occasioned the export in each case, fall
within the scope of the exemption under Article 286
(1) (b}. Such sales must of necessity be put through
by transporting the goods by rail or ship or both out
of the territory of India, that is to say, by employing
the machinery of export. A sale by cxport thus in-
volves a series of integrated activities commencing
from the agreement of sale with a foreign buyer
and ending with the delivery of the goods tv a common
carrier for transport out of the country by land or sea.
Such a sale cannot be disassociated from the export
without which it cannot be effectuated, and the sale
and resultant export form parts of a single transaction.
Of these two integrated activities, which together con-
stiturc an export sale, whichever first occurs can well
be regarded as taking place in the course of the other.
Assuming without deciding that the properly in  the
goods in the present cases passed to the foreign buyers
and the sales were thus completed within  the  state
before the goods commenced their journey as found
by sales tax authoritics, the sales must, nevertheless,
be regarded as having taken placé i ihe course of the
cxporl and are, therefore, cxempt under Article 286
(1)(b). That clause, indeed, assumes that the salc
had taken place within the Iimits of the Staic and
exempts it if it took place’in the coursc of thz export
of the goods concerned.”

3.17. In the second Travancore case', these observations Second
were sought to be taken advantage of, and it was argued that I;sae"’a“m“
the last_purchase of goods made by the exporter for the pur-
pose of exporting them to implement orders alrcady received
from a foreign buyer (or expected to be received subsequently
in the course of business) and the first sale by the imposter to
fulfil orders pursuant to which the goods were imported {or
orders cxpected to be received after the import), would also
fall within the scope of the exemption in Article 286(1)}(b) of
the Constitution. The majority of the judges of the Supreme
Court. however, rejected this argument.

i, Srate of Travamcore-Cachin v. S.V.C. Factory. A.LR. 1953 5.C.
333, 335, 32}, {1954, SCR 4 5TC 205,
q

Fs
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Summing up the conclusions, and explaining the observations
in the first case, the majority observed that:

“(1) Sales by export and purchase by import fall within
the exemption under article 286(1) (b).
/

/(2) Purchase in the Statc by the exporter for the purpose
of cxport as well as sales in the State by the importer
after the goods have crossed the customs barriers’ are
not within the expression, and

" (3} Sules in the State by the exporter or importer by trans-
fer of shipping documents while the goods are beyond
ihe cusioms barricts arc within the exemption assum-
ing that the State’s power of taxation extends to such
transactions.

(4) The word “course” and the expresion “in the. course
of” not only imply a period of time during which
movemet is in progress, bur postulate also the con-
nected relation.

(5) Therefore, the sale in the course of export out of the
country should be understood as meaning a sale taking
place not only during the activities directed to the
exportation of the goods out of the country, but also
as part of it coanceted with such activitics. The time
factor alone was not determinative.”

While this was the majority view, the minority—S.R, Das J.
as he then was—wonld regard the last purchase by the exporter
and the first sale by the importer to be within the exemption.

:?;‘;I,dngfci‘;_ 3.18. The Supreme Court used the word ‘occasion’ in the

tended to  Travgncore cases. But this was not intended to give a precise

Bse defns definition. We may, in this connection, refer to what Lord Reid
tion. has }aid recently? about the function of a court :
,_,, “It is not the function of a court to frame definitions: some
latitude should be left for future developments.”
?‘fd':;én?fm 3.19. In this manner, the majority judgment in the second

in sccond  Travancore case defined the scope of article 286, and narrowsd

c{,;‘;"g;‘f,"" down_the potential width of construgtion which had been left

Taxation
Engquiry
Commission.

1. In the 5.C.R. the expression is “barriers™.
2. Saunders v. Augtia Building Society (1970) 3 All B.R. 951, 963
(H.L.)
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open by the first case. The guestion of exemption in respect of
import and export did not itself present much difficulty, either Lo
the Government ot 1o the business community during those years,
but, as is well known, considerable complications were canscd
and uncertainties created by judicial pronouncements in respect
of exemption under another head, namely, sales or purchase out-
side 3 State and sales or purchases in inter-State trade or com-
merce. Because of these complications and uncertainties, the Tax-
ation Enguiry Commission® considered the question of inter-State
trade in detail. The Commission found the dichotomy in article
286, as 1 then stood, qnsatisfacmr}',“ and sugpesicd that a new
dichotomy should be adopiced, namely, sales in the course of inter-
State trade or commoerce and sales not in the course of inter-

State and commerce. Taxation of inter-State  sales should be ~

J

deat with exclusively by the Centre, so as to secure uniformity
and co-ordination. That Commission further recommended that
the Central legislation, which would give effect to this recom-
mendation, should also deal with the definition of the jocal of
salcs for the purpose of defining in detail the relevant jurisdic-
tions of the Union and the Stales, and the States inter-se. En-
tirely irrespeclive of the power of the Central Governmont o

levy a tax, the Comymission said, that it was absolutely necessary \

that there should be a body- of law which defines the circumstan-
ces in which a sale becomes taxable by a particular State and by™
no other, In support of the advantages of Parliamentary iegis-
lation as conirasted  with the rigidity resulting from constiu-
tional provisions, the Taxation Enquiry Commission made cer-
tain observations®. These observations were as follows :1—

sy realise, of course, that the legislation itself may have to
be modificd from time to time in the light of new circumstances
not fully provided for, or of judicial interpretation of the original
provisions. Parliamentary legislation, as distinguished from con-
stitutional provisions. will have the obvious advantage that these
modifications can be made as required without undue delay or
difficulty. Tt will not, of course, suffice to defing the jurisdiction
inter-sc of individual States. The other inportant aspects of Cent-
ral iegislation would be the definition in adequate detail of what
constitutes a sale or purchase in the course of inter-State trade

i, Taxation Enguiry CTommisston, Report {1953-34), Yol. 3, pages AR
13 62, paragraphs § 1o 22,

-, Taxatton Bnq siry Comission, Report (1953-34), Yol. 3. pages 58
59, paragraph 20.
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or commerce. In this matter too, the embodicnt of the princi-
ples in an cnactment of Parliament, and not in the Constitution
itsclf, woukl have the advantage that the details of the law can,
without undue rigidity, be modified to suit new facts or unfore-
seen circumstances. As we have stated, the Constitution itself
wauld of course iay down the broad division of tax power bet-
ween the Union and the States. The important fact would re-
main that all sales would fall under onec or the other of these
categories. The Union, which under the scheme would, of
course, derive npo revenue from the taxation of inter-State sales
or purchases, would be sokiy interested, in the legislation which
it promotes, in securing, from a practical angle, the maximum
possible co-ordination between different States in regard to the
cperation of the inter-State sales tax and the maximnm possible
viity in ithe gppointment of the relevant procecds to the States
in which the goods have been physically delivered and those from
which ihe physical desparch has taken place.  In the actual pro-
visions of law, it will no doubt avoid the many pitfalls which have
been a feature of the present constitutional provisions as they
have been interpreted and implemented, and even iF it does nol
fully suceeed in doing so as the outset, Lhe relevant legislation,
as we have cimphasised, can be modified at subsequent stages in
conlorriiy with the administrative and  other requirements as
they arise from lime to time.”

3.20 Having, thus, recommended that sales in the course of
inter-State trade or commerce should be regulated by Central
legislation, and that principles for determining when sales took
place in Lhe course of inter-State trade or commerce should be
laid down by Parliamentary legislation, the Taxation Enguiry
Commission recommended an amgndment of the Constitution
for conferring the Wécessary legislative powers on Parliament.

Along with this recommendation, relating to inter-State trade
or commerce, the Taxation Enquiry Commission recommended an
amendment of article 286 so that Parliament may, by law, also
fermulate principles for determining when a sale or purchase of
goods takes place tn the course of import or export!,

3.21. In pursuaoce of this recommendation of the Taxation
Enquiry Commission, the Constitution (Tenth Amendment)

—— -,

i, Taxation Enguiry Commission, Reports, (1853-54), Vol. 3, page
56, paragraph 15, syb-paragraph —C.
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Bill' was intraduced in Parliament, and under that Bill Parlia-
ment was cmpowered o formulate by law  the principles for
determining when a sale or purchase of goods takes place in one
of the ways mentioned below :(—

(1) outside a State;

(i) in the course of the import goods into or export goods
out of the territory of India;

(1) in the course of inter-State trade or commerce,

This Bil became the Constitution (Sixth Amendment) Act,
which revised article 286,

1t may be stated that this power is couched in phraseology
which does not compel Parliament to adopt the judicial cons-
truction placed on the constitutional power. The power is wide
enough to empower Parliament to amplify or modify that con-
struction, or to adopt a new one?

3.22. The Law Commission was consulted as to the principles %gf_t Rof'

to be formulated under amended article 286, and the commission, the Law
with the intention of codifying what had been laid down in the C"mm’sl
first Travancore case and by the majority in the second Travan- f;,g:' :fn ‘
core case, suggested certain “propositions”. On the basis of these 1936.
proposition® section 5, Central Sales Tax Acgt, 1956 was

enacted, dealing with a sale in the course of import or export.

Sections 3 and 4 of the Aect also follow the Commission's Case law
recommendations, but we are primarily concerned with section 5.
It may be noted that this was the view of the majority of the
Law Commission.

3.23. Legislative determipation (in section 5 of the Central
Sales Tax Act)* as to when a sale Is regarded as in “the course
of import”, did not prevent the accumulation of case law. The
words “occasions the import™ used in the section came up for
judicial construction in several decisions, including Khosla’s case.
Most of the relavant decisions have been reviewed in the Report
of the Law Commission® dealing with section 5. That Report
was the aftermath of the judgment of the Supreme Court in
Khosla's case.

1. The Constitution Tenth Amendment Bill actually passed as the
Sixth Amendment.
®. See para. 3.69, infra.
3 2nd Report of Law Commission.
See para. 3.26, infra.
4, Para, 3.22, supra.
5, 30th Report of the Law Conmission.
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3.24. An important question concerning section 5 was decided
in the judgment of the Supreme Coort, in  Khosla's cascl.
At this stage, it will be sufficient to mention that in Khosla's
case, it was held that the sale of the materials in question by
Khosla to the Director General of Supplies and Disposals was
so integrally connected with the import of those materials (at
the earlier stage) from the Belgian manufacturcrs by Khoslas,
that the sale to the Director General of Supplies & Disposals
was to be rcgarded as having occasioned import, within the
meaning of section 5.

The sale by Khoslas—which may be described as an inter-
nal sale—was not independent of the import, but had occasion-

ed import, and was therefore held to be exempt under section 5§
of the Central Sales Tax Act. Because of this Judgement, there
is, at present, no right in the States to impose 4 tax on a sale

" between an Indian buver and an Indian seller, if the transaction

falls within the principle of Khosla’s case. The question to be
considered in this Chapter is, whether this position unduly res-
tricts the taking power of the Statcs.

3.25. The Central Sales Tax Act was itself enacted after
consulting the Law Commission. After Khosla's case, the Law
Commission was, in 1967, again requested to consider the ques-
tion whether section 5 of the Central Sales Tax Act should be
amended. The Commission recommended no change in the
section. The question has now to be considered again, in view
of the present reference.

3.26. In the 2nd Report of the Law Commission, dealing with
Parliamentary legislation relating to sales tax, the word
‘sccasion’ was used by the majority of the Commission while
suggesting the propositions to which legal effect should be given.
The Commission,? (in its majority Report), after discussing the
two Travancore-Cochin cases, came to the conclusion that the
test of “occasioning” the movement lused in these cases) parti-
cularly in the light of the majority judgment in the second
Travancore case should be adopted. But, the Comrmission made

it very clear that it was not giving a draft.

1, E.G. Khatly & Co. ¥ Deputy Commissioner (1966} 3 8.C.R. 352;
AIR. 1946 5. C. 1216,

2, 2nd Report of the Law Commnission on Pacliamentary legislation,
clatice to sales tax, page 3, para 10.
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3.27. Section 5 of the Central Sales Tax Act, which was ¢ . o
enacied in implementation of the majority view in the 2nd Re- 5 of
port of the Law Commission, was alse intended to implement ‘,}r‘:[csfl‘]’a
the law enunciated by the majority of the Court in the Travan- Tax, Act
core-Cochin cases. As observed by Shah J', im a later case®, l.i:::.eumd
the Act gave [egislative recognition to the view of the Supreme the law

Court in the two Travancore-Cochin cases. This aspect of th::’““n‘:'a"d

in the
matter was also adverted to in  the 30th Report of the Law Travancore-
Commission. f,;c;hm

3.28. The word ‘occasion’ docs appear to have a wide Wide
meaning as well as a narrow ome, as already pointed omt!.  TEE 0
sion”,

It would appear that in Khosla's case the word ‘occasion’

{used in section 5 of the Central Sales Tax Act) rccmwd a

wide interpretation whereunder the first sale after import be-
comes éxempt, if certain conditions are satisfied. We have to
examine if this wide view requires modification,

No doubt, the wo Trovancore cases did not relate to the
border-line sitwation presented in Khosle's cased The  view
taken by 5. R. Das J., in his minority jadgment in the second
Travancore case, represented ogg extrems, that is 1o say, accor-
ding to that wiew, the first sale after import and the last sale>
before ecaxport were to be exsmpr in every cave. The argument
that the first sale after tmport and the last purchase for export
werg exempt in every case was rejected by the majority in the
second Fravancore-Cochin case,

3.20, 1t 15 also wrue that in between the two cxtremes, mMAany Iniention
siruations could arise, and in Khosla's case a broad view of the of majo-
rity in
caamptmn was taken in Tespect of a sale which was treated as 1n- the

volv Scﬁond
ol mg lmpﬂl't Travencore
[~:%
However, it must be remembered that in Khosla's case, the

Court was primarily concerned with the interpretation of section
5 and, as such, not necessarily bound by the earler decisions in
the mwo Travancore cases which dealt with the interpretation of
article 286(1)(b). Tt is, therefore, permissible to infer that, in
interpreting the word ‘occasion’ nsed in section 5, the Court may

1. See 3th Beport of the Law Commission, page 60, pera. 12

', Bor Corm Nilgiri Plantation o.%. Seles Tax Officer, ALR. (948
5.0, 1752, [755.

1, Para. 3.14, supra.

4, Fer disuasaion in 10:k Report, page 32, para, 85(5).
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have been justified in accepting the broader meaning of the word.
We will refer to this aspect of the matter later.! when we examine
the judgment in Khosla's case in greater detail.

3.30. A distinction between domestic sales and export sales
was made in the second Travancore Case, where the Supreme
Court, jn the majority judgment, said:*

“As pointed out by a recent writer, from the kegal point
of view it is essential to distinguish the contract of
sale which has as its object the exportation of goods
from this conntry from other contracts of sale relat-
ing to the same goods, but not being the direet and
immediate cause for the shipment of the goods......
When 2 merchant shipper in the United Kingdom
buys far the purpose of export goods from a manu-
facturer in the same country the contract of sale
is a home transaction; but when he resclls  these
goods to a buyer abroad that contract of sale has
to be classified as an export transaction: Schmittofi-
Export Trade, 2nd Ed. page £

“This passage shows that, in view of the distinct charac-
ter and quality of the two transactions, it 15 not
correct to speak of purchase for export as a pur-
chase in the course of import. The same reason-
ing applies to the first sale after import which is a
distinct local tramsaction effected after the impor-
tation of the goods into the country has been com-
pleted, and having no integral relation with it.”

3.31. Perhaps, the words “distinct local transaction” used in
the second Travancore-Cochin case® have been constructed as
suggesting an antithetical situation, where the local transaction
and the international transaction are not distinct from each other,
but integral parts of the same transaction. But, as already stated,*
according to the majority judgment, the intention was to cxempt
only the import-purchase and cxport-sale.

{. Para 347, infra.

2. Siate of Travancore Cochin v & V. C. Fuclork. A, I R.1953
8. C. 333, 336,

Para 3.30, supre.

Para 3.29, supra.

+
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3.32. At this stage, we may refer to several cases decided by Some pre-
the Supreme Court before Khosla’s case. One of them which fa':g;f“
deals with inter-State sales, in Tata Iron & Steel Co. v. 5. R. 4.
Sarkar,! on which the decision of the Supreme Court in K.G.

Khosla's case is primarily founded.

In that case, the company had its registered office in Bombay,
its Head Sales office in Calcutta in the State of West Bengal and
its factories in Jamshedpur in the State of Bihar. The company
was registered as a “dealer” under the Bihar Sales Tax Act, and
was also registered as a “dealer” in the State of West Bengal
under the Central Sales Tax Act, 1956. For period of assess-
meent July 1, 1557 to March 31, 1958 the company submitted its
return of taxable sales to the Commercial Tax Officer, Lyons
Range, Calcutia, disclosing a gross taxable turnover of Rs. 9,
571.71 np. in respect of sales liable to Central Sales Tax in the
State of West Bengal. By his memorandum dated August 12,
1959, the Commercisl Tax Officer directed the company to sub-
nit a statement of sales from Jamshedpur for the period under
assessment, “documents relating to which were transferred in
West Bengal or of any other sales that may have taken place in
West Bengal under section 3(b) of the Central Sales Tax Act,
1956.” The company, by its letter dated September 30, 1969,
informed the Tax Officer that the requisition for production of
statement of sales made from Jamshedpur in the course of inter-
State trade or commerce was without jurisdiction. The company
contended that “all the sales from Jamshedpur were of the type
mentioned in section 3(a} of thc Central Sales Tax Act and at the
same time, some of them also fell within the category mentioned
in section 3(b) of the Act,” that even if the sales were of the
type mentioned in section 3(b) of the Act, the apporpriate State
of the place where the sales take place or are effected alone had
jurisdiction to assess such sales to Central Sales Tax, and that
in respect of inter-State sales from Jamshedpur, the suits of the
sale was always the State of Bihar as the goods were in Bihar
either at the time of the contract of sale or at the time of appro-
priation to the contract.” By his order dated October 21, 1959,
the Commercial Tax Officer made a “best judment assessment”
on a gross turnover of Rs. 90,00,09,561.71 np. of inter-State
sales and called upon the company to pay Rs. 41,14,718.12 np.
as tax under the Central Sales Tax Act.

1. Tata Iron & Steel Co. v. 5. R Sarkar, (1961} 1S.C.R. 179;
ALR. 1961 5.C. 65,71, 72; 11 S.T.C. &55.
20 M of Law/74—7.
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3,33. The company had, on December 15, 19385, filed with
the Sales Tax Officer, Jamshedpur 2 return of inter-State Sales
made from Jamshedpur for the period July 1, 1957 to March
31, 1958 and a return for the same period for the sales made from
Dhanbad with the Sales Tax Officer, Dhanbad. In these returns,
the company included all sales in which movement of the goods
had taken place from the State of Bihar to destinations outside
that state. The total turnover in respect of inter-State sales as
shown in the return exceeded Rs. 26 crores and the company
paid as required by the Bihar Sales Tax Act Rs. 71 lakhs odd as
advance tax under the Central Sales Tax Act, 1656.

By this petition, the company impugned the validity of the
order of the Commercial Tax Officer and claimed a writ of certio-
rari quashing and setting aside the assessment order dated
October 21, 1959, and a writ of mandamus directing the Com-
mercial Tax Officer to refrain from taking steps in enforcement
or implementation of the order.

3.34. Mr. Justice Shah delivered the majority judgment. He
first discussed the effect of the various amendments made by the
Constitution (Sixth-Amendment) Act of 1956 (investing Parlia-
ment with exclusive authority to enact laws imposing tax on
sales or purchases taking place in the course of inter-State trade).

The actual discussion related to inter-State sales and infer
alia to the question how far section 3(a) or section 3(b} of the
Central Sales Tax Act applied to the sales in question.

According to the majority, the decision in the two cases had
no bearing on the interpretation of section 3, clauses(a) and (b).
In those cases, the expression “in the course of import and
export” and “in the course of inter-State trade or commerce”
used in article 286 fell to be determined. The Constitution did not
define those expressions, and Parliament had, in the Central Sales
Tax Act, sought to define (by section 3) when a sale or purchase
is said to take place in the course of inter-State trade or com- ’
merce and to define (by section 5) when a sale or purchase is
said to take place in the course of import or export, and further
to define (by section 4) when a sale or purchase of goods is
said to take place outside a State. In delivering the majority
judgment, Mr. Justice Shah observed® :—

“In interpreting these definition clauses, it would be
inappropriate to requisition in aid the observations

1. Tata Iron eic. v. §. R. Sarkar, (1961) 1 S.CR. 379, 39]; ALR. 1961
S.C. 65, 71, 72; 11 5.T.C. 655;
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made in ascertaining the true nature and incidents
without the assistance of any definition clause of
“sale outside the State™ and “sale the course of
import or export” and “sale in the course of inter-
State trade or commerce™ used in article 286,

“In owr view, therefore, within clause (b) of section 3
are included sales in which property in the goods
passcs during the movement of the goods from one
State to another by transfer of documents of title
thereto; clause (a) of section 3 covers sales, other
than those included in clause (b}, in which the
movement of goods from one Sigie to another is
the result of a covenant or incident of the coniract of

sale, and properly in the goods passes in either
Staw',,-’,

3.35. In his minority judgment, Mr. Justice Sarkar (as he
then was) cxpressed the view, that a sale cannot fall under both
clause (a) and clause (b) of section 3. For, then, it would be
liable to be taxed twice. Clauses (a) and (b) were mutuaily
exclusive. Interpreting these two clauses, he said that clause (a)
contemplates a sale whete the contract of sale occasions the
movement of the goods sold, and clause (b), a sale where trans-
fer of property in the goods sold is effected by a trans-
fer of documents of title to them. Of course, in the first case, the
movement of the goods must be from one State to another,
and in the second, the documents of title must be transferred
during such movement.

3.36. Thig decision raises the question. whether, if the words Distinction
“in the course of”, which occur in article 286(1}, had been left «?é'fﬁi[‘
undefined, the kind of conclusion arrived at in Khosla's case port’ and
could have been avoided. The matter, though now academic, Cg;m: of
is of interest. A distinction between a sale “for export” and a export”.
sale “in the course of cxport!” was well-established by 1956,
the former being regarded as outside the exemption (in article
286), and the latter being regarded as within the exemption.

337, In the Ben Gorm® case, on the facts of the case, Ben

the sale was regarded as not exempt. The purchasers were local Sggm

L. Sec 30th report, page 42, paragraph 93 (3)(a), and the Bea Gorm
case, Para 3.27, infra.

. Ben Gorm Nilgirl Plantetion Co. V. Suley Tax Oficer, A LR, 1964
S.C. 1752, {1964) 7 SCR 706.
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agenis of foreign buvers, and the purchase was not “in the course
of export”. But the judgment of the majority in that case
would scem to suggest that if the integrated activity was such
that the export was a necessary condition of the contract, and
if there was no likelihood of diversion, then, the sale woud be
in the course of export. The minority view in that case went
further. It was prepared to extend that principle to a contract
in which export could be teken to the intended, and would not
necessarify confine it to cases where there was  an express
provision for the export of the goods purchased in India.

3.38. Mr. Justice Shah, who delivered the ﬁlajority judg-
ment, laid down the principles applicable in such cases as
follows!:—

(1) Before the Constitution Amendment of 1956 there
was no legislative guidance, but such cases were
governed by the interpretation put on the consti-
tutional provisions in the two Travancore cases®-8,

(2) After the amendment of 1956, guidance was pro-
vided in section 5 of the Ceontral Sales Tax Act,
which was “legislative recognition” of what was
said by the Supreme Court in the two Travancore
Cases,

(3) There is a distinction between a sale “for export”
and a sale “in the course of export"—

(a) In general, where the sale is cffected by the seller
and he is not connected with the cxport which
actually takes place, it is a sale “for export™.
As an example, where a foreign purchaser or his
agent purchases goods within India and they or
one of them export or exports the goods out of
India, the sale would be sale “for export”,
but such a transaction is not “in the course of
export even though the Indian seller had the
knowledge of intended export.

L. Ben Gorin Nilgiri Plantation Ca. Y. Sales Tax Qfficer, (1964} 75CR
06, 711, 712, AIR 1964 5C 1752,

2. (1932) S.C.R. 1112 (First Travancore case).

3, (1954} 5.C.R. 53 (Second ZTravancore case).
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{b) Where thc export is the rcsult of a sale and the
cxport is inexiricably linked up with the sale, so
that the bond cannot be dissociated without a
breach of contract, the sale is in the coursc of
export.

3.39. In the majority judement, it was held that the know- Il\:(ljlo“; "
ledge that the goods purchased are intended to be exported, c'}pgoert
did not make the sale and export parts of the ‘same transaction”. does not
There was no statuiory obligation upon the purchaser 1o export Eha;k,ﬁétg.
the chests of tea purchased by him with the export rights, The ral part.
export quota merely enabled the purchaser to obtain an export
licence, which the purchaser may or may not obtain. There
was nothing in law or in the contract between the parties, or
even in the nature of the transaction, which prohibited diversion
of the geods for internal consumption. The scllers had 5o
concern with the actual cxport of the goods. Once the goods
were sold, they (the sellers)  had no control over the goods,

There was therefore, no direct connection between thre sale and
export of the goods, which would make them parts of an
integrated transaction of “sale in the course of export.”

3.40. Thus, several tests for determining when a sale is in I'I!-;Fctlfsu
the coursc of export, were discussed in the Ben Gorm  casc.’ were
but none was regarded as applicable on the facts. The tests jg;ﬁgaé‘;;
discussed were:— ' in Ben

Gorm
(1} obligation; case.

(ii) non-divertibility;
(it} direct connection:
{(iv) part of the same transaction.

We do not pause to discuss various other judicial decisions
of the Supreme Court and the High Courts before and  after
Khosla's case, as these have been exhaustively reviewed in the
earlicr Report.?

L
[

Y. Ben Gornt Nilgiri Plantation Co. V. 5.T.0. (1964) 7 5.C.R. 706, 713
AR 1964 SC 1752,

* Para 3.38 to 3.3%, Supra.

% 30th Report of the Law C it ission.
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3.41. We shall now concentratc on Khosla's case®  The
facts of that case were these: —

K. G. Khosla & Ceo., the asessee, entered into a  contract
with the Director General of Supplies & Disposals, New Delhi
for the supply of “axlc-box bodies”. The contract provided for
the manufacture of boxes in Belgium and the inspection of the
manufactured articles at the work of the manufacturers by a
representative of DVG.IS.D., London who was to issuc an ins-
pection certificate. A second inspection by the Deputy Direc-
tor of Inspection, Ministry of W.H. & §., Madras was provided
in the contract. He was to issuc inspection notes on receipt
of a copy of the inspection certificate from London after veri-
fication and visual inspection by him. The contract also pro-
vided that goods were to be manufactured according to specifi-
cations by M/s. La Brugeoises Et. Nivelles, Belgium. Khosla
& Co. were entitled to be paid 90 per cent of the price after
inspection and delivery of the stores to the “consignee™, and
the balance of 10 per cent was payable on final acceptance by
the “consignee™. It appears that “consignee™ denoted the buyer
of his nomince. In the case of deliveries on f.o.r. basis, the
asscssce was entitled to 90 per cent  payment after inspection
on proof of despatch and balance 10 per cent after receipt of
the goods by the “consignee™ in good condition. The date of
delivery, according to the contract, was “in 8 months ex-your
principal’s works from the date of receipt of order and the
approved working drawings, ie., delivery in India by 31st July,
1957, or earlier.” The assessee was responsible for the execu-
tion of the contract in accordance with terms and conditions
as specified in the tender and the Schedule attached thereto.
The ““purchaser”, notwithstanding the approval by the inspec
tor, could reject thc stores on arrival if they were found to be
not in accordance with the terms and conditions of the contract.
Further, K. G. Khosla & Co., was responsible for the safe
arrival of the goods at the destination. The D.G.1S.D., London
was to issue pre-inspection delay rcports regularly to  the
D.GS. & D., New Delhi. He was also to send copics of the
inspection certificates to the Director of Inspection, Ministry of
W.H. & S, Bombay. Under the Bills of lading, the goods

UK.C. &hosia & Co. Pvt. Ltd. v. Deputy Commissioner of Commercial
Tuxes, Madras, AILR. 1966 5.C. 1216, 17 S5.T.C 473, (1966) 3 S.C.R. _352.

»
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were consigned to be cleared by K. G. Khosla & Co. to Mad-
ras Harbour. They were cleared by K. G- Khosla's clearing
agents, and despatched for delivery to the buyers thereafter.

342, The Sales Tax Officer, Madras found that the trans-
action was an intra-State sale and not in the course of import
because, the sale was completed only when goods were deliver-
od in Madras State and, therefore, it did not occasion the im-
port. He also relied on the terms of the contract which gave
to the purchaser the right to reject the goods if they were not
in accordance with the terms and conditions of the contract.
On appeal, the Appellate Tribunal held that the property in the
goods had not passed to the buyer while the goods were with
the Belgiam manufacturcrs and that the sale had not occasion-
ed the inport,

3.43. The matter was taken to the Madras High Court in
revision. The High Court rejected the contention that the goods
must be deemed to have passed to the buyers when the goods
were approved in the factory of the manufacturers. It also
rejected the contention that the sale by the assesses to the Gov-
ernment occasioned import. In the High Court’s view it was
necessary that the sale should have proceded the import, and
as the sale had not taken place in Belgium, there was no ques-
tion of the sale occasioning import of the goods.

3.44. Against this judgment, K. G. Khosla & Co. appealed
to the Supreme Court. The Supreme Court held that the trans-
action was not subject to payment of sales tax, as it fell within
the prohibition of article 286(1)(b) read with secton 5 of
the Central Sales Tax Act. In interpreting the words “occasions
the movement of goods” in section 5(2). the Supreme Court
expressed the view that the words wused in section 3(a) and
5(2) of the Central Sales Tax Act should have the same mean-
ing in the two sections, and thercfore relied on the interpreta-
tion' of section 3(a) by Mr. Justice Shah! in the Tata Iron &
Steel Co. case.

After referring to various judgments, the Supreme Couri
held, that the High Court was in error in holding that “before
a sale could be said to have occasioned the import, it is neces-
sary that the sale should “have preceded the import™

1, Tara dren and Steel Co. Lid. v. S.R. Sarkar, para. 3.34 to 3.37 supra.
%, Para 3.43, supra. '
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The Supreme Court also held that the movement of

the axle-box bodies from Belgium into India (Madras) was
the result of the covenant in the contract of sale and was an
incident of such contract. The Supreme Court lastly obscrved :

“Tt seems to us that it is quite clear from the contract that

Khosla's case 1.46.

it was incidental to the contract that the axile-box
hodies would be manufactured in Belgium, ins-
pected there and imported into India for the con-
signee. Movement of goods from Belgium to India
was in pursuance of the conditions of the contract
between the assessee and the Director-General of
Supplies. There was no possibility of these goods
being diverted by the assessee for any other purpose.
Consequently we hold that the sales took place in
the coursc of import of goods within section 5(2)
of the Act, and are, therefore, exempt from taxa-
tion.”

The propositions laid down in K. G. Khosla's case may

summarised. he thus summarised :—

(1)

(2)

(3)

Article 286(1)(b) of the Constitution read with sce-
tion 5, Central Sales Tax Act, exempts transactions
from sales tax where the sale occasions the movement
of goods frpm or to a foreign country into or from the
tertitories of Tndia, the movement itsclf being the result

of 2 covenant or an incident of the confract of sale.

It is an erroncous view of the law to think that before
a sale could occasion the import, the sale should have
preceded it.

The contract itself showed that it was an incident of
the contract that axle-box bodies would be (a) manu-
factured in Belgium, (b) inspected there, and (c) im-
ported for the consignee (the buyer).

Movement of goods from Belgium to India was in
pursuance of the conditions of the contract.

There was no possibility of the goods being diverted by
K. G. Khosla for any other purpose or to any other
contract.
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(6) As in inter-State sales where property in the goods
could pass in either State, the property could pass in
either country.

347, Knosla's case was decided exclusively! on section 5 of Case decided
the Central Sales Tax Act, and irrespeclivé of article 286(1). Sxclusively
Whether, after the passing of the legisiation by Parliament for-
mulating the principles referred to in article 286—i.e. the Central
Sales Tax Act, 1956, Sections 3, 4 and 5—it is still necessary, in
testing the validiiy of taxution by a State of the particular sale or
purchase, to have recoursc to article 286 of the Constitution, or
whether the Court is to apply oaly the provisions of the Central
Sales Tax Act relevant to the exemption claimed, is a question
which is of considerable importance.

It was presumably assumed in Khosla's case that since Parlia-
ment had formulated principles in section 5, the test was to be
sought only in that section. Apparently because of this implicit
assumption, when Khosla's case was argued, the earlier decisions,
particularly the decisions in the two Travancore cases, were not
referred to, and the judgment of the court seems to have been
based entirely on the language of section 5, without the aid of the
discussion and pronouncements in the two Travancore cases.

Interpreting then, section 5, and taking intoe account only the
language of section 5, the Supreme Court, in Khosia's case, selec-
ted, out of the two views possible as to a sale which is to be
exempt as occasioning import, the wider view, which had the
effect of holding that the chain of sales exempt is not necessarily
confined to the import or to the sale ending with the entry of the
goods into India at the customs barrier, but could, at least in the
situation which presented itself in Khosia’s case, extend beyond
that point.

347A. In regard to the decision in Khosla's case, it is relevant
to repeat that during the course of the arguments, the two Tra- -
vancore decisions, which would have supported the case of the
State, do not appear to have becn cited on behalf of the State,
nor were they cited by the assessee. And, for the assessee, rc-
liance was placed mainly on the Tata fron & Steef case. Since
the parties in the case concentrated their attention on section 5,
Khosla’s case appears to have been decided independently of
article 286, and on the basis only of section 5 of the Act. Because

o

1, Para 3.29, supra.

-
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of the scveral distinet featurcs of the transections with which the
Court was dealing in Khosia's case, the purchase by Khosla from
the Belgium firm and the sale by him to the Railways constituted,
were regarded as inscparable. The argument that there were
two differcnt and distinet transactions—the first of which was
exempt from tax, but the second was not (on the principle laid
down by the Supreme Court in the two Travancore cases), does
not appear to have been advanced.

3.48. The judgment in Khosla’s case led to a reference to the
Law Commission by the Government of India in 1967. Attention
10 this judgment had been drawn by the State Government of West
Bengal, since the judgment circumscribed the power of the State
Government to impose sales tax on certain types of transactions.
The exact question referred to the Law Commission in 1967 was?
the following :—-

“Since the provisions of section 5 of the Central Sales Tax
Act incorporate verbatza the principles recommended
by the Law Commission on the basis of the carlier
Supreme Court judgments in Travancore-Cochin cases,
the Commission is requested to examine the matter
further and consider whether they would recommend
any amendments of the Act, so as to exclude transac-
tions of the type hereinbefore discussed from the pur-
view of section 5 of the Central Sales Tax Act.”?

3.49, The Law Commission® in the reference took imto
account the history of the Act of 1956, judicial decisions prior as
well as subsequent to that Act relating to the boundaries of the
ban under article 286{1)(b) of the Constitution (imposition of
sales tax on import sales), and the judgment under consideration
(Khosla's case). The majority of the Commission took the view
that thc propositions which emerged from the judgment in

1. 30th Report of the Law Commission (Section 5 of the Ceniral
Sales Tax Act etc.) (Febroary, 1967), page 3, para 5.

2, Second Report of the Law Commission-—Parliamentry legislation
relating o Sales Tax (1956).

&, 30th Report of the Law Commission (Section 5 of the Central Sales
Tax Act—Tazxation by the Staltes on sales in the course of import).
(February 1957), page 65, paragraph 130. :
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Khosia's case were consistent with the two Travancore cases on
which the earlier Report of the Law Commission was based, and
did not go beyond the intendment of thesc decisions. The mino-
rity {Shri K. G. Datar and Shri R. P. Moockerijee) took a contrary
view,

The Commission, of course, took care to mention that it was
permissible to bring about a suitable modification of the position
in such manner as may be legally appropriate, but the Commission
did not profess to deal with matters of policy.! For the sake of
convenience, however, the Commission summarised several sug-
gestions? received by it, and brought them to the notice of the
Government.

After this Report,® there have been no notable legislative de-
velopments, relevant to the question under consideration,

3.50. We shall now refer to a few decisions subsequent 1o pegisions
Khosla’s case. In the State of Bihar v. Tata Engineering Co.,b oiter
the Supreme Court stated that the decided cases established that ggﬁgf:l;mt
sales will be considered as sales in the course of export or import sales.
or sales in the course of inter-State trade and commerce under

the following circumstances:

(1) When goods which are in the cxport or import
stream are sold;

{2} When the contracts of sale or the law under which
poods are sold require those goods to be exported
or imported to a foreign country or from a foreign
country as the casc may be, or the goods are requi-
red to be transported to a State other than the State
in which the delivery of goods takes place, and

(3) Where, as a necessary incident of the contract of
sale, goods sold are required to be exported or
imported or transported out of the State in which
the delivery of goods take place.

1. 3%th Report of the Law Commission (Section 5 of the Central Sae
Tax Act) Taxation by the states on Sales in the course of (import)
(Febroary, 1967), page 65, paragraph 135,

Sec para 3.11, swpra.
30th Report, page 65, page 131.

. State of Bihar v. Tate Engineering & Locomotive (P.) Ltd. (1971) 27
ST.C 127, 149 (5.C); A LR. 1971 S.C, 477.

b 3
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3.51. In another recent case relating 1o export sales,—Tara
Engineering Co. v. Asst. Commissioner,® the Supreme Court,
after referring to the carlier decisions, observed—

“It has been laid down that the sale in the course of export
predicated a connection between the sale and cxport, the two
activities being so integrated that the conncction between the wo
cannot be veluntarily interrupted without a breach of the con-
tract or the compulsion arising from the nature of the transuc-
tion. To occasion export, there must exist such a bond
between the contract of sale and the actual exportation that cach
link is inextricably connected with the onc mmediately preced-
ing it. The principle? thus admits of no doubt, according to the
decisions of this court, that the sales to be cxigible to tax under
the Act (Central Sales Tax Act, 1956) must be shown to have
occasioned the movement of the goods or articles from one State
to another. The movement must be the result of a covenant or
imcident of the contract of sale.”

It will be noticed that according to the judgments rcferred
to above, the essential test is of an integral connection between
the sale sought to be taxed and the import.

3.52. This test of integrated connection has been applied to
inter-State sales also. “To occasion export, there must exist such
a bond betwcen the contract of sale and the actual exportation,
that each link is inextricably connected with the one immediately
preceding it.” So observing, the Kerala High Court® treated g
sale in the following circumstances, as an inter-State sale. The
facts were as follows:—

The assessee, a dealer in coir-yarn in the ferstwhile) Tra-
vancore-Cochin State, effected sales of coir-yarn to certain firms
i port Cochin (then in the Madras State). The assessee used
to go to the firm at port Cochin and enter into Written agreements
with them as to specified varieties of coir yarn, with refercnce
to samples shown to and retained by the purchasing firms. The
price per candy of coir would be fixed. T he assesee then used

1, Taiz Engincering & Locomotive Co. Lt v, Asvivignr Commissioner
of Conimervial Taxes, (1970) 1 8.C.7. 622; 25 S.T.C, 354 ALR. 1970
S.C. 1281 (1970) 3 5.C.R. 862.

%, This Sentence relates to Inter-State Sales.

. N.K. Subramaniant v. The State of Kerala, (1971) 28 S.T.C. 733, 735

{Kerala).
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to purchase coir from various manufacturers, transport the goods
at his expense to the purchasing firm at port Cochin, and, when
the goods arrived at port Cochin, the assessee, or his agent used
to deliver the goods to the purchasers and receive an advance
payment.  After a week or two, the coir would be tried, inspec-
ted and re-handled, and the rate would be fixed. After final
weighment and bailing, the invoice would be drawn and the
balance duoe would be received. On these facts, it was held that
the inter-State movement of the goods from the (erstwhile)
Travancore Cochin State to the (erstwhile) Madras State was
the direct result of a covenant or incident of the contract of sale.
Thus, the principles which had been applied in relation to export
sales’ and import sales* was applied to inter-State sales also.

3.52A. Recently, an important judgment relating to import Cf;gﬂm"s
sales—Binani’s case—has been pronounced by the Supreme

Court. We shall refer to this later.?

3.53. It was conceded in a recent Patna case* that the ingre- Patna cases
dients for holding that @ sale or purchase of goods is in the fn"}gﬂg%att‘:
course of import or in the course of cxport or in the course of sales.
inter-State trade or commerce, are similar.

3.54. There are, no doubt, cases on the border-line. A IAiln :%;‘iecf'
Madras case is in point.3 In that case, the National Agricultural )
Marketing Federation, which had the exclusive right to export
dricd chillies to Ceylon, entered into contracts with various co-
operative establishments in Colombo  for supplying chillies,
Thereafter, the Federation allotted quotas to various dealers in
the State of Tamil Nadu for the supply of chillies, for which
purpose it cntered into separate contracts with those dealers.

The contract entered into by the Federation with one of the
dealers—the assessce—provided (besides other matters) that the
assessec should despatch the goods to the importer in Colombo,
Jor and on behalf of the Federation, on or before the stipulated
date, from the port of Tuticorin. It was held that the sale
between the Federation and the assessee was not an export sale.

1. Ben Gorm case, ALR. 1964 5.C. 1752,

. Compare Khesla's cave, ALR. 1966 S.c. 1246 (1966} 3 S.C.R. 352,

5. Para 3.53, infra.

4, Commissioner of Commercial Taxes v. Bhag Singh Milkha Singh
(1971) 28.8.T.C. 649, 651.

3. Erattamuthy Nadar v. Joint Commereial Tax Officer, (1971) 28
S.T.C. 649, 651 (Madras).
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'The stipulation in the contract (betwcen the assessee and the
Federation) requiring the assessee to put the goods on board
the ship, was only to fulfil the terms of the export sale hetween
the Federation and the foreign importer, and did not mean that
transaction was inextricably ~connected with the export
sale. The export sale was the result of the contract betwcen
the importer in Ceylon and the Federation in India. Instead
of the Federation taking delivery from the assessee, the assessee,
on behalf of the Federation, put the goods on board the ship,
but the sale between the Federation and the assessee did mnot
oceasion export.

3.55. Import sales came up before the Supreme Court in a
recent case,—Binani Brothers v. Union of Indial The question
related to sales tax in respect of stores supplied to the Director
Gencral of Supplics and Disposals which had been specifically
imported against licences issuved by the Chief Controller of Im-
ports and Exports, on the basis of the import recommendation
certificate issued by the Director General of Supplies and Dispo-
sals {or other authority like the State Trading Corporation}.
The transaction was held not to be exempt as a sale in the
course of import.

3.55A The facts in detail were as follows:—

The petitioner was an importer and a dealer in non-ferrous
metals (zinc, lead, copper, tin etc.), and was on the approved
list of registered suppliers to the D.G.S&D. The petitioner had
been importing and supplying non-ferrous metals to respondents
Nos. 1, 2 and 3 during the past several years. The Government
of India,in placing an order with the petitioner, used to grant
import liconces in terms of the contracts. On the basis of the
judgment of the Supreme Court in Khoslas case® the respondent
No. 2, issued an order to all the authorities concerned, including
respondent No. 4 (namely, the Pay and Accounts Officer,
Ministry of Works, Housing and Supply) directing that sales
tax should not be allowed in respect of supplies/stores which
had been specifically imported against licences issued by the

1, M/s. Binani Bros. (P.) Lid. v. Union of India and others (W.P. No,
20 of 1969), (11.12.1973) (Ray C.J.)
Khanna, Mathew, Alagiriswami and Bhagwati, JJy Judgment by
Mathew . (1974) 5.C.T. page 29, item 17; {1974 18.C.C. 439,474
(5.C.C. 1st April, 1974},

1, K.G. Khoslav. Dy, C.C.1. (supra).
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Chief Controller of Imports and Exports on the basis of import
recommendation certificate issued by the D.G.S&D. (or other
authority like the S.T.C.} for supplies agamst contracts. The
respondent No. 4, in pursuance of the said order, deducted a
sum of Rs. 66,780 from the amount payable to the petitioner in
respect of pending bills, and also threatened to recover Rs. 235,
130, being the amount paid by respondent No. 2 as sales tax,
in respect of contracts which had already been executed. The
petitioner contended that the transctions in question, namely,
the sales which the petitioner made to he D.G.S. & D., were not
sales which occasioned the movement of the goods in the course
of imports, and were separate and distinct from the contracts
of purchases made by the petitioner with the foreign sellers.
The later alone occasioned the movement of the goods in the
course of import and the decision in Khosla's case was not
applicabie.

3. 56. It was held that the transactions in question which the
petitioner entered into with the D.G.S&D. were not “sales in
the course of import,” but were separate and distinct from the
contract of purchases made by the petitioner with the foreign
sellers. The latter alone occasioned the movement of the goods
in the course of import. Khosla's case was distinguished, ....
apparently on the ground that in that case there was an obligation
to import, while there was, in the present case, no obligation re-
garding import. The court made these points in arriving at its
conclusion: —

" (a) In the case under consideration, the court was con-
cerned with sales made by the petitioner as principal
to the D.G.5&D. No. doubt, for effecting these sales,
the petitioner had to purchase goods from foreign
sellers and it was these purchases from the foreign
sellers which occasioned the movement of goods in
the coursc of impott.

(b) The petitioner’s sales to the D.G.S&D. were however,
distinct and separate from his purchases from foreign
sellers. To putit differently, the sales by the petitio-
per to the D.G.8&D. did not occasion the import. It
was purchases made by the petitioner from the foreign
sellers which occasioned the import of the goods.

{c) The foreign sellers did not enter into any contract, by
themseives or through the agency of the petitoner,
with the D.G.S&D., and the movement of goods from
the foreign countries was, therefore, not occasioned
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on account of the sales by the petitioner to
the D.G.S8&D.

(d) There was no obligation under the contracts on the
part of the D.G.S&D. to procure import licences of
petitioner.  On the other haund, the recommendation
for import licence made by D.G.S&D. did not carry
with it any imperative obligation upon the Chief
Controller of Linports and Exports to issue the import
licence. It may appcar from this judgment that
Khosla’s case will, in future, be strictly limited to
cases where there is an obligation to import.

3.57. The following obscrvations distinguishing Khosla's case
are of importance.

“In Khosla's case, it might be recalled that Khosla and Co.

entered into the contract of sale with the D.G.S&D. for
the supply of axle bodies manufactured by its principal
in Belgium and the goods were (o be inspected by the
buyer in Belzium but under the contract of sale the
goods were liable to be rejected after a further inspec-
tion by the buyer in India. It was in pursuance of this
contract that the goods were imported into the country
and supplied to the buyer at Perambur and Mysore.
From the statement of facts of the case as given in the
judgment of the High Court it is not clear that there
was a sale by the manufacturers in Belgium to Khosla
& Co. their agent in India. It would seem that the only
sale was the sale by Khosla & Co. as agent of the manu-
facturer in Belgium.! In the concluding portion of
the judgement of this Court, it was observed as
follows: —

....... It seems to us that it is quite clear from the con-
tract that it was incidental to the contract that
the axle-box bodies would be manufacturered
in Belguim, inspected there and imported into India for
the comsignee. Movement of goods from Belgium to
India was in pursuance of the conditions of the con-
tracts between the assessee and the Director-General
of Supplies. There was no possibility of these goods
being diverted by the assessee for any other purpose.
Consequently we hold that the sales took place in the
course of import of goods within section 5(2) of the
Act, and are, therefore, exempt from taxation. As

1. Emphasis supplied.

e i M e T U e T Sk

-,
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already stated, there was to be an inspection of the
goods in Belgium by the representative of the D.G.S&D.
but there was no completed sale in Belgium as, under
the contract, the D.G.S&D. reserved a further right of
inspection of the goods on their trival in India.”

Two views possible——as 1o the word “occasion™.

3.58. As is apparent from the above discussion, two views

: i H B —————

arc possible as to_whether the word.“occasions” can be Consirued

widely as was done in Khosla’s case. Words like ‘occasion’,

‘case’ and the like, are vague and formless, when used in the
abstract,

As Lord Reid said recently:?!

“In very many cases it cannot be said positively that ons
construction is right and other wrong. Construction so
often depends on weighing one consideration against
another. Much may depend on one’s approach. If
more attention is paid to meticulous examination of the
language used in the statute, the result may be different
from that reached by paying more attention to the ap-
parent object of the statute so as to adopt that meaning
of the words under consideration which best accord
with it.”

3.59. The word “occasion™ could be, very roughly, inter-
preted as having a meaning approaching the meaning usually
attributed to the word “cause”. O such interpretation. one could
state that it is becanse of the contract of sale between the parties
that the materials had their movement from the foreign country
to India, and the contract of sale between the parties has (in that
sense) “‘occasioned the movement of the goods™ into the territory
of India, by way of import.

Any argument that by virtue of the decision in Khosla's cavse,
the first sale after import is regarded as “occasioning the import’
within section 5, would require a discussion of what is meant by
the word *“occasion” or “cause”.

3.60. The meaning of the expresston “cause” may, therefore,
be usefully examined at this stage. “‘Cause” originally meant
both “cause™ and “reason”. “Cause” is the condensed expression
of the factors of any phenomenon, the effect being the fact
itself.”?

1. R.v. National Ins. Comm. Ex parte Hudson (1972 2 W.L.R. 210,
215 (H.L.) {per Lord Reid).
1, 2 G.H. Lewes, Problemas of Life and Mind, sec. 19 cited by Prescott
Hall, **Doctrine of Proximate Cause” 15 Ea Harv. L. Rev, 541, 566.
20 M of Law;74—3§
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“Of these two senses of the word ‘cause’, viz. that which
brings a thing to be, and that on which a thing under
given circumstances follows, the former is that of which
our experience is the earlier and more intimate, being

suggested to us by our consciousness of willing and
doing.”?

3.61. On the general question of causation, there is an illu-

mination passage in the speech of Lord Shaw of Dunfermline,
in a case® often cited :—

“To treat proxima cause as the cause which is nearest in
time is out of the question. Causes are spoken of as
if they were as distinct from one another as heads ina
row or links in the chain, but—if this metaphysical to-
pic has to be referred to—it is not wholly so. Causation
is not a chain, but a net. At each point influences,
forces, events, precedent all simultancously meet ; and
the radiation from each point extends infinitely, At
the point where these various influences meet, it is for
the judgment, as upon a matter of fact, to declare which
of the causes thus joined at the point of effcct was the
proximate and which was the remote cause.”

{This passage may have been partly inspired by the arfument of
Wright K. C.).

Selection of 3.62. In another case®, Viscount Simon L. C. said :
cause impli-

cit. “The interpretation to be applied does not involve any meta-
physical or scientific view of causation. Most results
are brought about by a combination of causes, and a
scarch for ‘the cause’ involves a selection of the govern-

ing explanation in each case.”

In the same case, Lord Wﬁght said :

“This choice of the real or efficient caunse from out of the
whole complex of the facts must be made by applying
common sense standards.”

1. J. H. Wewman, Grammer of Assent, 63,

2, Ley and Shipping Co. Ltd. v. Narwich Uninn Fire Insurance Seocicty
Lid. (1918 A.C. 333, 369 (Compare Argaments of Wright K.C. at
page 352, 353,

3. Yorkshire Dale 5.5, Co. Ltd. v. Minister of War Transport, The
Cobwold (1942 A.C. 601, 698, 706.

- - ..
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3.63. 1n yet another case’. Denning I.. J. said :

“Tt is always a matter of seeing whether the particular event
was sufficiently powerful a factor in bringing about the
result as to be properly regarded by the law as a cause

of it. ........ o

3.64. Of the various kinds of “causes” discuszed above, We pirect cause
think that the one nearest to the legislative intention in section 5 uearest to
. . . . 2 legislative in-
of the Central Sales Tax Act is the direct or immediate cause® “gnrion in
Even that is somewhat wider than what was intended. The word section 5.
“occasion” was really used in the sense of a sale which itself

constitutes the import.
Parliament’s intent

3.65. No doubt, even under Khosla's case every sale after Sale after
import is not ecxempt. But even the situation where the import is,lf;?;; to be
an integral part of the sale (as in Khosla's case) was, in  our pxcluded by
view, intended to be excluded from the scope of section 5 accordy/ T rliament.

ing to what we presume to be the intention of Parliament.

Conclusion

3.66. It is in the light of this background that we have to podioer

examine whether the position resulting from Khosla's case should needed—dis-
be modified. We shall confine ourselves to the legal aspects of S, Toenl
the matter. aspects.

3.67. In our opinion, when Parliament, in enacting section 3,
used the word ‘occasion’, it presumably intended to adopt - the
narrow interpretation placed wpon the word by Patanjali Sastri
CJ., who spoke for the majority of the Court in the second
Travancore cose. We are, therefore, inclind to recommend that
the broad interpretation placed on that word in Khosla’s case
needs to be legislatively restricted.

3.68. In view of what is stated above, we recommend an ,'tlfwo propo-
SIons

amendment of the Ceniral Sales Tax Act which will give effect 10 which wilt
the fallowing propositions®— have to
ba piven

(1) A purchase of goods made by an exporter from a local effcst 1o
seller for the purposc of exporting them in order to

1. Corke v. Kirby Maelean Lid. (1952 2 All. ER. 402, 407.
z, CT. para 3.30 supra.
4, This ts not a draft.
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implement a contract of sale with a forcign buyer, shall
not be deemed to be a purchase which has occasioned
the export, even if it be a term of the contract of pur-
chase that the goods shall be exported, and even if,
pursuant to such contract, the goods are exported and
even if the goods would not have been exported but for
the aforesaid term of contract.

(2) A sale of goods made by an importer to a local buyer
in order to implement a contract of sale with the local
buyer, shall not be deemed to be a sale which has
occasioned the import, even if it be a term of the con-
tract of sale that the goods shall be imported, and even
if, pursuant to such contract, the goods are imported
and cven if the goods would not have been imported
but for the aforesaid term of contract.

3.69. Such an amendment will fall under articie 2B6(2). We
may slale here! that the power to formulate principles  under
article 286(2) of the Constitution is, no doubt, a wide onc; and,
Parliament in exercise of this power, is not confined to merely
codifying or adopting pre-cxisting judicial interpretation as  we
have already pointed out®. Operating within the limits neces-

'\\sarily implicd by the cxpressions “import” and “export”, Parlia-

ment can formulate principles which would codify the existing
judicial interpretation, modify it, or extend it, or even adopt an
entirely new approach. In other words, it is not merely  the
mechanical and verbal formulation of something which is already
existing that is contcraplated, but a certain amount of discretion
is implicit, particularly because the power is a power to “formu-
late” principles—a creative function.

3.70. This is not to say that it is an unlimited power. Some
time ago, a distinguished writer?, while discussing the subject of
judicial discretion in the interpretation of statutes, stated :—

“A judge bas discretion to include a flying boat within a
rule as to ships or vessels. Hec has no discretion to in-
clude a motor-car within such a rule.”

This is true of the power to formulate principles also.

- 71. "S;ce also para 3.21, supra.
2. Glagville Williamg, “Language and Law™, 61, 1. R. 71, 302.
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‘The principles to be formulated will not, therefore, overstep
the field of “import” or “export”. But, as already stated!, within
the limits indicated by import and export, there is considerable
latitude, even as regards principles which may be derived from
judicial decisions. The task of Parliament is creative because
“cases do not unfold their principles for the asking”; and it may
be weeessary _for Parliamentary legislation to define them from
time to time, as occasion arjses?.

Judges, in the judicial process, can go with their logic, their
analogies, their philosophies, till they reach a certain point. As
Cardozo has pointzd oyt® :-e

“At first, we (judges) have no trouble with the paths, they
follow the same lines. Then they begin to diverge, and
we ntust make a choice between them.” :

Where Judges have made their choice, Parliament is free to
affirm or reverse or modify what they have chosen. Where judges
have not, as yet, made their choice, Parliament is free to make
its own choice. And, where the choice made by Parliament by
formulating certain principles is frustrated, Parliament can re-
formulate the principles.

3.71. We may state that during the course of our discussion, gyupstitution

Wwe considered the question whether it would be cxpedient to re- of another
. P : word for

place the word ‘occasion by another less ambiguous and more the word
precise word in order to avoid any future difficulty. But we “occasion”
ultimately came to the conclusion that jt would not be advisable ;}3;31-,,1,,_
to amend section 5 by substituting another word for ‘occasion’,
because we apprehend that the use of any new word may, in turn,
create problems of its own. 1In our view, the purpose which we
have in mind would be served effectively if we add two proposi-
tions* to section 5, which would make it clear that the broader
interpretation placed on the word ‘oceasion’ in Khosla’s case was
ot within the contemplation of Parliament when it enacted sec-
tion 3.

3.72. One of us, Mr. 5.P. Sen Varma has, in a separate note,

suggested the insertion of claborate provisions to emphasise that
the word ‘oceasion’ used jn section § must rcceive the narrowsar

Y. Para 3.69, supra.
% of para 3.19, supra.

3. Lardozo, Nature of the Fadicial Process, pages 19, 20, 22.
4. Ser para 3.68, supra.
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uterpretation. His suggestions are made in a positive form and
they seek to make it clear that the first purchase after import and
the last sale before export are not exempled from stale taxation
under section 3.

in tact, when we were discussing section 5, Mr. Sen Varma
had urged that the Commission should adopt the coursc which he
has ultimately adopted in his separate note. We fully discussed
his proposals, but came to the conclusion that the purpose which
we all had in mind would be more effectively scrved by adding
two propositions {ramed in a negative form so as to remove the
anomaly resulting from the wider construction placed on the word

‘occasion’ in Khosla's case.

We also felt that any attempt to achicve this result by making

claborate provisions in a positive form may concelvably raise

.. unanticipated problems in future, and that is a possibility which
we are apxious to avoid.

Besides, we were inclined to take the view that the elaborate
provisions which our colleaguc has set out in his separale note
may, with respect. appropriaicly form part of discussion of the
point in a judgment but may be out of placc in a statutory pro-
vision of the nature under consideration. That is why we regrat
we were not able to accept our colleague’s suggestions, though we
gave them the respectful consideration which they deserved.

Before we conclude, we must, however, emphasise the fact
that the Commission is unanimously of the view that the word
‘occasion” used in section 5 must receive a narrow construction
and that the first purchase after import and the last sale before
cxport should not be entitled to exemption from taxation by the

States concerned.

Summary of the principal points discussed in this Chapfer

3.73. We now proposc to summarise the points which we
have discussed in this Chapter at some length., We are consci-
ous that this process will inevitably involve repetition, but, hav-
ing regard to the fact that the problem with which this Chapter
deals is vexed and complex, we think it necessary even at the
risk of repetition to summarise our conclusions in order to make

our view clear beyond any doubt.

(1) Beforc the Constilution was adopted and while the
Government of India Act, 1935 was in opcration, there was no
specific bar on the power of the Provinces to impose a tax on
all transaction in respect of commodities sO long as the trans-
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actions took place within their territorial limits.  That being
so, the provinces had the power to impose a tax on the sale or
purchase of goeds in the course of import or cxport.

(2} When the Constitution was adopted, article 286(1) put
some restrictions as to the imposition of tax on the sale or pur-
chase of goods as specified therein.  Article 286(1) (b} exem-
pts from tax the sale or purchase of goods into or export of
goads out of the territory of India. The clause ‘in the course
of’ is capable of a wider or a narrower interpretation,

{3} This clause came to be considered by the Supreme Court
in the first Travancore case. That case was concerned with an
cxport sale and, as such. even within the narrow meaning of
the expression “in the course of export’, it was clearly exempt

from being taxed. That, in fact, was the unanimous decision of
the Court.

Having held that the cxport sale was exempt from tax under
article 286(1)1b), the Court procecdeii ta cxplain the meaning
of the cxpression ‘in the course of export’. While doing so, it
used the word “occasion’ and observed, fnrer alia, that a sale,
which itself oceasions cxport, would be within the protection of
article 286(1)(h). This observation, we think, was intended
w cover only cxport sales of the kind with which the Court
was dealing in that case and exclude all other sales. But, it
must be conceded, that the word ‘occasion’ uwsed in the judg-
ment was capable of a wider as well as a narrower interpre-
tutton,

(4) In the second Travancore case, the question which the
Court had, incidentally, to consider was whether the word
‘occasion’ used in the earlier judgment was intended to be inter-
preted in its wider or narrower sense. Patanjali Sastri C. J.,
who spoke for the majority of the Court, clearly and explicitly
stated ihat the word ‘occasion’ wused in the earlier judgment,
which was unanimous, was Intended to be interpreted in  the
narrower sense and so the judgment expressly stated that the
first sale after import and the last purchase before export did
not fal! within the protection of article 286({1)(b).

S. R. Das, I, however, who was  a party to the earlier
judgment, had presumably understood the word ‘occasion’ in
its wider sense and so, in his minority judgment, he expressed
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his view to that effect and added that the first purchase after
import and the last sale before export fell under article
286(1}(b).

(5) Tt was in view of this disvergence of judicial opinion
about the interpretation of the words ‘in the course of import
or export’ that article 286(2) was inserted in the Constitu-
tion. By this article, Parliament was empowered to make a
law formulating principles for determining when a sale or
purchase of goods takes place in any of the ways mentioned
in clause (1) and this includes clause 286(1) (b) in which the
relevant words “in the course of” occur.

(6) Having thus cmpowered Parligment to formulate prin-
ciples for the interpretation of article 286(1), the Union Gov-
ernment referred the matter to the Law Commission for its
opinion. In its majorily report, the Law Commission used the
word ‘occasion’ in suggesting the principles which should be
followed in enacting the law under article 286{2), and though
there is reason to belicve that the majority view was in favour
of the narrower construction placed on the relevant words in
article 286(1)(b) by the unanimous judgment in  the first
Travancore case, as explained by the majoritv judgment in the
second Travancore case, the Report, in terms, did not make
this pusition clear and was content to use the word ‘occasion’
without any Explanation that it was used in the narrower sense.

(7) The reicvant portion of the text of section 5 similarly
used the word ‘occasion’ without any Explanation showing that
the intention of Parliament in wsing the word was to adopt the
narrower view propounded by Patanjali Sastri 1. in the second
Travancore case. The result was that the ambiguity flowing
from the use of the word ‘occasion’, which has a wider as well
as a narrower meaning, remained and. as already explained by
us, a wider view was accepted by the Court in Khosla’s case,

{8) We are clearly of the vicw that the relevant words
which were used in article 286(1)(b) bv the Constitution were
not intended to affect the pre-existing right of the States to
tax the first purchase after import and the last sale before export
and that the framers of the Constitution, therefore, must be pre-
sumed to have used those words in their narrower sense. That,
in fact, was the judicial interpretation of the word in the two
Travancore cases.
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As we have just pointed out, when the Law Commission in
its majority report, used the word ‘occasion’, presumably, it
used that word in thc narrower sense; it did not expressly say
so.  In the absence of any express statement to that effect in
the report, in the text of section 5, which bodily lifted the word
‘oceasion’ from the Report and inserted in Section 5, the Legis-
lature did not add any Explanation to indicate that the word
‘occasion’ was used in the narrower sense and that substantially
1s responsible for the decision in the Khosle’s case which plac-
ed a broader interpretation on the word ‘occasion’ and there-
by, for the first time, unduly restricted the pre-existing right of
the States to tax the first purchase after import and the last
sale before export.

(9} After the Supreme Court rendered its decision in Kho-
sla’s case, the Union. Government referred to the Law Com-
mission for its opinion the question whether the decision in
Khosla’s case was consistent with its earlier decisions in the
Travancore cases. This reference was presumably made be-
cause tite States complained that the decisions in Khosla’s case
unduly rtestricted their power to tax the first purchase after
import and the last sale before export.

The majority! of the Law Commission, in its 30th Repart,
expressed the view that Khoslas casc was consistent with the
two  Travancore cases. Confining ourselves to the specific
question which was referred to that Commission. we wish to
state that this view of the majority was not correct, if due re-
gard is had to the exposition of the law in the majority judg-
ment in the second Travancore case,

On the specific question referred to the Commission, there-
fore, the minority view in the 30th Report was correct. We do
not, however, wish to express any opinion with reference to the
other observations made in the minority report.

(10) In this connection, it may not be irrclevant to point
out that the reference to the Commission made after the
Supreme Court rendered its decision in  Khosla's case was
somewhat inappropriately worded. After the passing of the Cen-
tral Sales Tax Act, 1956, it was section 5 of the Act which was
in operation and in that case, the decisions in the
Travancore cases -which dealt not with section 5, but with
article 286(1)(b), though relevant, were technically not bin-
ding. In our view, the query addressed to the Commission should

1- 30th Report.
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have been whether the Supreme Court had correctly interpreted
section 5 in Khosla's case when it held that the sale by Khosla
Ly the Railways fell within the protection of section 5. We have
thought it nccessary to make this incidential observation in
order to clarify the true legal position at the time when the refe-
rence was inade.

(11]) After a carcful study of the relevant constitutional judicial
and legislative history, we have come to the unanimous conclusion
that the undue restriction which after the judgement in Khosia's
case began to operate on the power of the States to tax the two
calegories of transaction in question should be removed. For
that purpose, we arc recommending the acceptance of two propo-
sitions whilst our colleague, Mr. Sen Verma, is recommending
more detailed propositions,  The object of  both the recom-
mendations ts, however, one and the same.

(12) Since this interpretation unduly restricts the power of
the Siates and was not atended by Parliament, the suggestion
now is that the law should be brought in line with what was
decided in the itwo fravancore cases, so far as sales or purchases
in the course of import and purchases in the course of export
are concerned.  Hence, an amendment on the lines recommen-
ded* 15 required.

1. Para 3,48, Supra.
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CHAPTER 4

CONFLICTING DECISIONS OF THE COURTS AS TO THE
CENTRAL SALES TAX IN REGARD TO THE SCOPE
OF THE PENAL PROVISIONS OF THAT ACT

INTRODUCTORY

4.1. In this Chapter we propose to deal with a provision The close
of the Central Sales Tax Act of considerable importance. Briefly ﬂ{f‘g&ﬁm
stated, section 9(2) of the Act imposes a duty, on the sales tax laws
officers of the States, 10 assess and re-assess, and to collect and ;?;‘C‘Ifgu
enfarce payment of, the Central tax. It provides that they shall 9¢2).
also have the same powers for this purpose as they have undct
the Stale Act. These two propositions are wound up by a gene-
ral cnactment to the efiect that, for the above purposes, the
specified provisions of the General Sales Tax laws of the State
shall apply in relation to the Central tax. The broad eflect of
this provision is that, in relation to matters concerning the admi-
nistraticn to the tax, the Central Sales Tax Act is not self-con-
tuined. In order to ascertain the precise legal provision applicable
on a point of administration, one has to consult the State law.
Morcover. many of the provisions of State Sales tax law are to
be ascortained from the rules made under the State law. This

position, of course, is nat an accident, but is deliberate.

472, There is. thus, no doubt that section 9(2) necessitates The result-
a complicated study?, involving:— ng som-

plexity.
(i} the Central Act,
(i) the State Act,

{iiiy the roles under the Central Act, and

fiv) the rules under the State Act.®

1. para 4.1, Supra.
* of the discussionin O 5. T2 V. Rantilal Mohanla! (1967 18 8. T. C.
377 (M. PO
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Section 9(2)—legisiation by reference

4.3. Section 9¢(2) is, thus, an example of the familiar de-
vice of legislation by a reference. Because of the adoption of
this device, however, a few problems as to the precise effect of
the sub-section have arisen. We shall discuss these problems
one by one,

4.4, Under the section, the provisions of the “General Sales
Tax” law of the State concerned on various matters mention-
ed in the section, apply in relation to the collection and assess-
ment of tax. A controversy has arisen as to whether only the
provisions of the State Act, as they existed when the Central
Act was passed, are attracted by virtue of this sub-section, or
whether amendments made in the State Act subsequent to the
passing of the Central Act also become applicable.

4,5. Most High Courts?, 2, * have taken the latter view.
The Madhva Pradesh High Court has also hcld that the pro-
cedure for recovery of Central Sales Tex by the States is
governed by the law in force at the time of the recovery of the
tax, and not by the law in existence when the Central Act
came into forcet The judgment points out that the definition
of “sales tax law” uses the words “for the time becing”. This
is also the Mysore view.® In the Mysore casc®, it was held
that in the last part of sub-section (2} of section 9 of the Cen-
tral Act, the applicability of the provisions of the General Sales
Tax law of the State has not been confined only to those
cascs where the authorities have exercised any power under that
law (le. the State law). Suobject to any rules made under the

1. Auto Pins (fndiah V. The State A L R. 1970 Punj. 333, 337, paragraphs
Bto 11.

2. K. V. Adingrayara Sertv V. Com. Tax Qfficer (1963} 14, 8. T. C. 587

(Mys.)

L C 5. T Y. Kantital Mohanlal. (1967) 195, T. C. 377 M. P.

4. Mis. Jiwanman Sons (P) Ltd. Y. Depiry Commissianer aof Sales Tax
{1971) M. P. L. J. 684; 28 5. T. C. 47, 251 (Bishmber Dayal, C. J.
and Shiv Prasad 1.) (Madhya Pradesh)

5. (a} K. ¥. Adinurayana Setiy V. C. T. 0, (1963) 14. 5.T.C. 517

597 (Mysorel; :
(b Mysore Elecirical Industries V. C. T. 0. A L R. 1970 Mysore
259, 263 para 15
6. K.V. Adingrayana Serty ¥. C. T. 0. (1963} 14 5.7T. C. 587, 597
{Mysore).

L)
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entral Act, the provisions of the general sales tax law  of
the State could be applicable for all or any of the purposes
mentioned in section 9(2).

4.6. The Madras view, however, is different.! The Madras Madras
view makes a distinction between amendments of a substantial €%
character and others: and, according to the discussion in a
Madras case”. subsequent amendments of the State Act would
apply only if they do not make any substantial change.

4.7. So far as this particular problem, namely, the appli- The view
cability to the Central Act of subseguent amendments in the (rg,df;fiw
State Act is concerned, it would appear that the majority view® of High
s likely to prevail. Ta fact, practical considerations demand ggl‘llgz{s o
thir such amendments should apply, becausc otherwise the prevail
whole scheme of the Central Sales Tax Act would be frus-
trated. It would be obvious that the Act is intended to be

adminisicred in combination with the State Act,

[

Section 9(2) s, in fact, explicit on the point, when read
with the definition of “general Sales Tax law.”* The same
authoritics as administer the State Act, arc expected to admi-
nicter the Central Act also.  Any other interpretation would
necessitate the preservation of each State Act, as it existed in
1956 —which would become impossible in course of time.

4.8. The majority view is likelv to prevail, as we have al- ﬁec;,ir;.&iﬁw
ready stated®.  In our view, it is neccssary to make the position ment as

N . regurds
clear. Therefore an amendment is desirable®, Construc-

tion of
section
e — - - e 92},
V. (@) Haji J. A, Kareem bait ¥. C. 7 0. A.I.R. 1967 Mad. 171,
175, para 9 [Yecraswami and Natesan J T ).
{b) Sate of Madras V. M. Angappa Chetrigr, (1968) S.T.C. 22

Madras.
(©) D H. Shat & Co. V. The State of Madras, (1967) 2 M. L.
261.
(d} K. A. Ramadu Chertiar V. State of Madrax, (19673 2 M.L.1. 315-
L Huyi S A Kareem Siit V. CT.0.  ALR. 1967 Mad. 171.
8, Para 4.3, supra,
Seciion 2(1), Ceatral Sales Tax Act.
. Para 4.7, supra.
Sec para 4.6, infra.

o
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Section Y(2)—the constitutional position

4.9, 30 much as regards the question of consfruction of the
language of section 942). What is a matter of more conse-
quence is the question of constifutionality of the provisions
of the tection. In this context, we have to refer to a Madras
case!, where the High Court observed: —

“In fact, for the Central Legislalure to adopt a State
law not only as it exists at the time but also as it
may exist in future, including amendments made
from time to time, will amonnr o abdication of its
Iegislative functions®, This is because, if the Cen-
tral Legislature purports to adopt a State law  to
be made in future by way.of an amendment, the
Central Legislature would have had no occasion to
apply its own mind in making the law.”

These observations raise an important constitutional question.

4.10. In this connection, a judgment of the Suprcme Court
is of importance® The facts of the case were as follows:—

On 16th August, 1962, the administration of Pondicherry
became vested In the Government of India by virtue of a de
jure transfer. The Pondicherry Administration Act, 1962 (42
of 1962}, constituted that territory as a separate centrally
administered unit; and under the Union Terrtories Act, 1963
{20 of 1963). a Legislative Assembly was set up for that area.
The Assembly, under that Act, acquired the power of enact-
ing laws in respect of items in Lists 1T and IIT of the Seventh
Schedulc to the Conmstitution. The Assembly thereafter passed
the Pondicherry General Sales Tax Act, 1965(10 of 1963),
which was published on 3rd June, 1965, after receiving the
President’s assent on 25th May. 1965. The Act provided that
scetion 1(2) of that Act would come into force on such date

L D.H. Shah & Co. v. The Swate af Madras, (1967}, §.T.C. 146.,
149 (Mad) (1967) 2 M.L.J. 241,

% Emphasis supplied.

. B. Shama Rao v. Union Tervitory of Pondicharry, (1967) 2 ML,
(S.C) 98, 100, 105 ALR., 1947 S.C. 1480; 205.T.C. 214;
(1967) X 8.C.R. 288,
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as the Government may by notification appoint.  Section 2(1)
of the Act provided that:—

“The Madras General Sales Tax Act 1959 (1 of 1959
(hereinafter referred to as the Act), as in force
in the State of Madras immediately before  the
comiriencement of this Act shall cxtend to and come
mnte force in the Union T crritory of Pondicherry
subject to the following modifications and adap-
Tations......... »

4.11. Thus. there wus to be a time interval between the
date of passing and date of commencement of the Pondicherry
Sales Tax Act. If, in between the two dates, the Madras Legis-
lature amended its own Sales Tax Act, that amendment would
become applicablc to Pondicherry. The validity of this position
was at issue. The Supreme Court held the Pondicherry Act to be
void. The reasons for this conclusion of the Supreme Court
were thus stated:—

“In the present case, it is clear that the Pondicherry
Legislature not only adopted the Madras Act as it
siood at the date when it passed the Priz cipal Act,
but also ecnacted that if the Madras Legistature
were to amend its Act prior to the date when the
Pondicherry Government would issue its notification
1t would be the amended Act which would apply.
The Legislaiure at thay stage could no: anicipate
that the Madras Act would not be amended, nor
confd it predicate what amendment or amendments
would be carried vur or whether they wonld ke of
a sweeping characier or whether they would be
suitable in Pondicherry.l In point of fact the Ma-
dras Act was amended, and by reason of scetion
2(1) read with section 1(2) of the principal Act,
it was the amended Act  which was brovght into
operation in Pondicherry, The result was that the
Pondicherry Legislature accepted the amended Act.
though it was not and could not be aware what
the provisions of the amended Act would be. There
was, in these circumstances a total surrender in the
matter of sales tax legislation by the Pondicherry
Assembly in favour of the Madras Legislature,
and for that reason we must agree with Mr. Desai,

1. Emphasis sypplied.
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that the Act is void, or as is often said, “still-
born”.

4,12, The judgment in the case! cited above was consider-
ed by Subba Rao, C. J, in a subsequent case? relating to
section 5., Punjab General Sales Tax Act. There the Chict
Justice, who was a party to the majority  judgment in Shama
Rao’s case, expluined and distinguished the same, and observed
as follows:—

“Scction 112} of the said Act provided that the Act
would come into force on such date as the Gov-
ernment by notification may appoint. The effect
of the section was that the Madras Act as ir stood
on the date of the notification issued would be in
force in the Union Territory of Pondicherry. In-
deed, il turned out that the Madras Act was amend-
cd before the said notification. This Court held
that there was a rotal surrender in the matter of
sales tax legislation by the Pondicherry Assembly
in favour of the Muadras Legislature, and for that
reason the said sections were void or still-boin.”

4.13. If the argument that there is a total surrender of the
legislative function,® is regarded as applicable to the provision
in section 9(2) of the Central Sales Tax Actl, then, it could
be contended with some [orce that Parliament is not compe-
ent o apply future amendments made by the States in  their
own Sales Tax laws, since Parliament could not have applied
its mind to them. If such a view were to be taken by the
Supreme Court, the majority interpretation® of the present pro-
vision in section 9(2) will not stand.

Shama Rus V. Pondicherry Administration (1967) 20 S.T.C. 420
8.C.; ALR. 1967 S.C. 1480, para 4.11 supra.

3. Messrs. Devi Dass Gopal Kvishnam V. State of Punjub & Others
{1967), 20 S.T.C; 430; A.LR. 1957 S.C. 1%93. Sce para 411 B

infra.

s

Para 4.12, supra.
4. TPara 4.4, supre.

3. Para 4.5, supra

PN
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4.13A. Three cases' reported in 1973 raise the importaat Three re-
question of the constitutional validity of sections 6, 8 and 9 of pent cases
the Central Sales Tax Act, 1956. In all the cases, the impugned validity of
I sections were challenged as violative of the principles of delegated %“;';;‘59?’
legislation and, in particular, as violating the law laid down in
Shama Rao v. Union Territory of Pondicherry.? While all the
judgments upheld the sections, the reasonings that were given
were divergent, with the result that an authoritative interpretation
should await a verdict from the Supreme Court, A brief review

of the cases is given below.

4,13AA. In the Gwalior Rayon case® the main ground of Gwalior

challense was that since the Constitution vested the exclusive Rayeon case.
power of imposing sales tax on inter-State transactions

in Parliament, it was not competent for Parliament to
delegate the power of fixing rates of tax on such transac-

tions to State Legislatures, (Section 8, inter alia, provided that

a State Legislature could vary the rate of tax laid down in

the section in certain circumstances). Section 8(2) (b), which
provided that if a State fixes a higher rate than ten per cent

on intra-State sales that rate would apply to inter-State sales also

in preference to the ten per cent laid down by Parliament was
challenged as amounting to abdication of legislative power by
Parlizment in favour of State Legislatures. It was contended

that section 8(2)(b) was ulfra vires as it amounted to an efface-

ment of itself by Parliament and, therefore, wholly invalid.

Dayal C. J.# negatived these arguments and accepted the con-
tenlions raiscd on behalf of the State that the instant case was
not a piece of delegated legislation at all and that the principles
relating thereto were inapplicable to such a case. On the other
‘ hand, he held, it was a case of legislation by reference by which

R e

o S——

an Act of another legislature was adopted without physically in-
? corporating all the details,

! 4,13B. Relying on text book writers on Constitutional Law
on the distinetion between Delegated Legislation and Legislation

I, Seoinfia. :

2, Shamg Rao v. Union Tervitory of Pondicherry, AL R. 1967 8. C.
1420 001967y 2 M. C. D. 98, Pata 4.11, Sepra.

. Gwalior Ravon Sitle Manufacturing (Wvp.) Co. Lid, v. Assisfant Commis-
sigier  of  Sules Tax, (1973 31 5. T. C. % (M P (1973
M. . L. I., 85.

4, Two separale bat conzurting judgements werc given by Bishambhar
Tyavai, C. I and Raina, Y

20 M of Law/74—9

)

|
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by reference, Dayal, C. J. concluded that since the provision
actually referred to the law prevailing in a particular State and
not to a particular part of the State, the reference should be
treated as the adoption of the law as it stood from time to time.
On this basis, he distinguished the decision in Sharma Rao’s case®
Raina, J., also accepted the position that the present case was
not a piece of delegated legislation and, therefore, there was no
need to see if it suffered from excessive delegation. However,
he felt that the principles which limit excessive delegation would
be a good guide to examine the question of abdication of legis-
lative power or self-effacement in the case of legislation by refer-
ence also. The question that had to be decided was whether the
power to determine the rate of tax (which, according to section
8(2) (b), could be increased by State Legislature to more than
10 per cent as laid down in the Act) was an essential legislative
function which could not be assigned to another legislative body,
the executive or another authority. Relying on Bose, J.’s views
in Raf Narain Singh v. P. A. Committee® that an executive
authority could be authorised to modify existing and future laws
excepting in essential features, Raina, J.. inferred that since it was
open to a Legislature to Iecave it to the executive to determine
details relating to the working of taxation laws, such as the selec-
tion of persons on whom the tax is to be laid, the rate at which
it i to be charged in respect of different classes of goods and
the like, it could be said that the fixing of the rate of tax was
not an essential feature of legislation relating to tax and hence
could be assigned to another authority. He distingnished the
decision in Devi Dass Gopal Krishnan & Others v. State of Pun-
jab® on the ground that the basis principle was that fixing of rate
of tax could be delegated to an authority provided the statute
contained a policy or principle which would furnish guidance
to the delegate in the exercise of such powers. He held that
fixing the limit of the rate of tax was only one of the modes
of exercising such guidance and was not the only method of
doing so. A delegation could be controlled by indicating the
policy, or by providing guidance otherwise.

1. He also distinguished the Shama Roo's case on the basis of the
delegate being the executive.

2, Roj Narain Singh v. P, A. Commitice (195531 5. C. R, 290.

1. Devi Das v. State of Prnjab (1967) 20 8. T. C. 430 (S. C.) In this case,
section 5 of the Punjab General Sales Tax Act, 1948 was struck
down by the Supreme Court as self-effacement by the Legislature
imagmuch as it conferred an uncontrolled power on the State
Government to levy tax at rates fixed by itself.

e

{
'
¢
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4.13C. Thus, Raina, J., though agreeing with the view that in
a legislation by reference, it is permissible to adopt the provisions
of another statute as they exist as well as any amendments in
future, held that the question of abdication of the legislative
function or self-effacement must, in such a case, be examined on
the same principles as governed the limits of valid delegation.
He distinguished the decision in Shema Rao’s casel on one
more ground other than those mentioned by Dayal, C. ., and
said that in Shama Ruao’s case, an entire enactment which was
not in force at the time of enactment was adopted. In the present
case, there was adoption of a provision of the Act of the State
Legislature by general reference, which was limited to the rate
of tax.

4.13D, The next case to be considered is a Gujarat one,
Raliis India.® The main argument was that Parliament had ab-
dicated its legislative function in favour of State Legislatures in
enacting sections 6, 8 and 9 of the Central Sales Tax Act.
Bhagwati, C. J., narrowed down the scope of the inquiry to the
proposition that it was sufficient to attract the constitutional inhi-
bition against abdication if there was surrender by the legislature
of an essential legislative function even in respect of a particular
subject matter of legislation in favour of another person or autho-
rity which was not empowered by the Constitution to exercise that
function. He then went on to discuss what was an essential
legislative function. Relying on Mukherjea, J.’s observations in
In re the Delhi Laws Act, 19122 that the essential Iegislative
function consisted in the determination of the legislative policy
and of formally enacting that policy into a binding rule of con-
duct, Bhagwati, C. J., explained that it was not always possible
for the Legislature to ascertain the facts and circumstances “‘in
all cases, which would have to be determined outside the halls
of the legislature.” The Legislature will have, in such circum-
stances, necessarily to delegate subsidiary or ancillary powers of
legislation to delegates of its choice for carrying out the policy.
However, such delegation should be within limits, and should
not be “unconfined and .vagrant”. He then posed the question :
i e has the Parliament said that within its allotted field,
which is here tax on inter-State sales, what will operate is not

1. Shama Rao v. Union Territory of Pondicherry. (1967) 20 8. T. C.
215 (8. C)

2, Rallis fndia Ltd. v. R. 5. Joshi, 31 8. T. C. 261, 277 {Gujarat).

3 fa re Delhi Laws Acr, 1912 (1951) 8. C. R. 747,

Rallis Indiag
case.

{Gujarat}
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its own legislative policy determined and “chosen by it, but
legislative policy enunciated by the State Legislature, which has
plenary power of legislation within its own field and which is not
subject to any guidance or control from Parliament? If it has,
it will be a clear case of abdication or self-effacement.” After a
detailed examination of sections 6, 8 and 9, he concluded that
the provisions did not amount to abdication.

(1) The Court distinguished the power of State Legislatures
under section 8 to declare the rate of tax as nil [under section
8(2-A)] as not amounting to ‘exemption’ from tax. It did not
affect chargeability. though the rate of tax might be nil.

(i) About section 8(5), which empowered the State Govern-
ment in the public interest to direct that the inter-State rate of
tax would be at a rate lower than those prescribed in sub-scctions
(1) and (2), the court held that such g power was in the nature
of a conditional legislation, which had been recognised since the
decision in Queen v. Burgh Even assuming that the provision
was a piece of delegated legislation, the court held that it was
valid, because Parliament had clearly laid down the policy or
principle which was to guide the State Government in exercise
of the power, namely, that it should be in the public interest.

(iti} Regarding the rate of tax under section 8(2-A) [sub-
section (2-A) of the section formed the target of the main
attackl, the court held that a deliberate choice of legislative policy
on the part of Parliament was discernible, inasmuch as the pur-
pose behind the provisions in section B(2-A) was to ensure
that consumcrs in the States to which the goods were imported
were not placed at a disadvantage as compared with the con-
sumers in the State from which the goods were imported. This
could have been carried out by Parliament—(1) by prescribing
separate schedules of rates for each State in the Act itself and
by amending it from time to timc as and when changes were
brought in State rates, or (2) by prescribing separate schedules
of rates in the Act and allowing the State to amend them from
time lo iime, or (3) by adopting the rate structure as provided
in sub-sections (1}, (2) and (2-A) of section 8. The first two
methods, which were undoubtedly within Parliament’s compeience,
could not be adopted on practical considerations. The third,
which provided a self-operating maclinery whereby the rate

I Queen v. Bural, (1878) 3 A.C. 859.

AL
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structure of the Central Act could be adjusted to the rate struc-
tures of State sales tax laws according to the formula laid down
in section 8, provided, according to the court, a highly efficient
method of carrying out the legislative policy.

4.13E. This was the position regarding section 8, as discussed
in Rallis India case. Section 9, which provided that the existing
machinery in each State for assessment, re-assessment, collection
and enforcement of payment of tax on intra-State sales would
assess, re-assess, collect and enforce payment of inter-State tax
under the Act, was also (in that case) challenged as exceeding
the limits of delegated legislation, inasmuch as it related to sub-
stantive matters rather than adoption of procedural provisions.
On this, Bhagwati, C.J., found nothing excessive as far as the
adoption of the general sales tax law of the appropriate State
in the matter of advance payment of tox was concerned. Om
the question of adoption of provisions relating to penalty, imposi-
tion of tax liability on a transferee of or successor to a business
and recovery of tax from third parties, the court did not give any
opinion. However, it was observed that even if they were vio-
lative of any principle, the provision was clearly severable, and
would not affect the validity of section 9. On the question of
the applicability of Shama Rao’s case,! the Court held that Par-
liament had applied its mind and made a deliberate choice of
legislative policy, and therc was no parallel between the existing
situation and that decision.

4.13F. In the Thallarm case® also, the grounds of attack (before Tha”am

the Andhra Pradesh High Court) were alleged abdication by 5%
Parliament of its legislative function in the enactment of sections
8 and 9 of the Act. Gopal Rao Ekbote, T., reduced the question
to whether even essential functions of legislation, that is to say,
laying down the policy and a rule of binding conduct, had been
delegated by Parliament to an agency not contemplated by the
Constitution. On section 8, the court held that Parliament could
not be said to have abdicated its functions merely because it had
authorised the State Legislature to fix the same rates in respect
of transactions within the State and apply them to transactions
which were subject to central tax. The Court held that it was

1, Shama Ravv. Unipn Territory of Pondicherry, (1967) 20 S5.T.C.
215 (5.C)

% Thallam Bulasubrafimanyam v. Sitate of A.P., (1973} 31 8.T.C.
489 (AP, (1972) 1 An W.R, 263,

(Andhra)
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not a case of applying future laws to central transactions without
Parliament applying its mind, but a picce of delegated legislation.
On this view, the Court felt it unnecessary to consider the effect
of the judgment in Shama Rao’s case' which, according to the
Court, struck a different note as regards application of future laws
from the previous decisions starting with R, V. Burah® and In re.
Delhi Laws Act.? Ekbote, J., concluded with the following ob-

servations ! —

“We have no hesitation in holding that In delegating the
power to fix the rates to the State Legislatures and
applying those rates to the transactions subject to
tax under the Central Sales Tax Act, whether pre-
vailing or future, it is a case of permissible picee of
delegated legislation and, therefore, quite valid. Sec-
tions 8 and 9, therefore, do not amount to abdication
of legislative function by Parliament........ "

This observation would seem to indicate that the Court would
have upheld any challenge as to the constitutionality of section
9(3) on the basis of prospective amendment of State Tax laws
and their validity under section 9(3). The Mysore,* M.P.% and
Punjab and Haryana High Courts® have already held that section
9(3) was valid and prospective modifications and amendments
to State tax laws and their applicability to transactions under
the Central Sales Tax Act was not abdication of Parliamentary
duty. The Madras High Court had, however, taken a different
view?, _

4.13A. An argument that section 9(2) amounts to excessive
delegation was advanced before the High Court® of Punjab,

1. Shama Rao’s case, suptd,

2, Queen V. Burah, (1878) 3 A.C. 839.

3. Inre. the Delli Laws Act, 1912 (1951) B.C.R. 7.

4, %};ﬁ‘ore Electrical Industries ¥. Com. Tax Officer, A.LR. 1970 Mys.

5. Commissioner of S.1. V. Eantilal Mohan Lel, A. L R. 1968
M. P. 20.

6, Auto Pint (India) ¥. State of Haryana, A. I R. 1970 Punj. & Har-
yana 333

7. (a) Haji Kareem Sait Y. Dy. Comi. Tax Officer, A. 1. R, 1967
Mad. I71.

(b) D. H. Shoh & Co. V. State of Madras, (1967) 2 ML7 261.
8, Tek Chand Deaulat Ram V. Excise & Tox Officer, (1972) 29
S. T.C. 585, 603 (F. B.) Punjab.
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which, however, rejected it. The High Court relied on clause
(2) of article 258 of the Constitution, which runs as follows! :—

“(2) A law made by Parliament, which applics in any
State, may, notwithstanding that it relates to a matter
with respect to which the Legislature of the State has
no power to make laws, confer powers and impose
duties, or anthorise the conferring of powers and the
imposition of duties upon the State or officers and
authorities thereof.”

It is in exercise of that power thmt section 9(2) of the
Central Act had been enacted. Availing of the services of the
hierarchy of the functionaries acting under the State Act and con-
ferment of powers on them, providing for the procedure to be
followed by them and imposition of duties upon them in terms
of the procedural, remedial and other provisions devised there-
under to enable them to administer various provisions of the
Central Act, falls squarely within the scope of clause (2) of article
258, and canmot legitimately be contended to be unauthorized
or excessive delegation on the part of the Parliament in favour
of the State or the authorities administering the State Act.

4.14. Tt may, in this connection, be noted that section 9(2) mof
makes three types of provisions.? In the first place, it imposes provisions
certain duties on the officers acting under the general Sales ’g.ﬁefmn
Tax law of the particular State, by requiring them to assess,
re-assess, collect and enforce payment etc. of the tax or penalty
under the Central Act. as if the tax or penalty under the Central
under the Ceniral Act, as if the tax or penalty were leviable under
the State Aet. Secondly, for this purpose it confers certain
powers on the officers of the States in relation to the tax or
penalty. Here again, there is a reference to the general Sales
Tax of the State. Thirdly, it contains a general provision stating
that the specified provisions of the general Sales Tax law of the
State shall apply “accordingly”. Each of these provision of sec-
tion 9(2) refers to the “general sales tax law” of the State.?

It subsequent amendments of the various State laws are not
attracted for the purposes of section 9(2) of the Central Act,

1. Constitution, Article 258 (2.
% Para 4.5 and 4.5B, supra.
3. For definition of “general sales tax law™, see section 2qi).
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then the position becomes unworkable, because it is always diffi-
cult to apply, for the purposes of the Central Act, a State Law
(which has been amended), without the amendment. Psycholo-
gically, there would be a difficulty in doing so, on the part of
the officer concerned. Moreover, it is common experience that
after some time it is not easy to get copies of the State law
as it stood in 1956,—which is the year of cnactment of the Cen-

tral Act.

Remedy suggested

4.15. To remedy such a situation (if it does arise), there are,
theoretically speaking, several courses open. (a) In the first
Provision in section 9(2), the Union could frame its own self
place, instead of the incorporating contained code of the rules
relating to assessment of tax under the Central Act. Whether or
not the Union also appoints its own assessing authorities for the
purpose, is immaterial for this purpose. It could delegate the
necessary powers to the State authorities. The only difference
would be that State authorities will then be deriving that power
not from the State law read with section 9{2), but from the Cen-

tral Government directly.

(b} The second alternative would be to amend the Consti-
tution, and to provide there what is now contained in section- 2(2)
of the Central Sales Tax Act, 1956. For obvious reasons, tHis
is not a very convenient method.

(c) The third alternative would be to insert, in section 9{2),
a particular date, say, “as in force on the first day of April,
1974.” Initially, this date could be inserted by adding the quoted
words after the words “general sales tax law,” wherever they
occur in section 9(2) or elsewhere in the Central Sales Tax
Act. Subsequently, every vear, by a short amendment of the
Central Sales Tax Act, the year ‘1974' (or the subsequent year)
could be replaced by the year then current, This would mean
that the Sales Tax law in force in the State on the first April
of the then current year would be attracted to the Central tax.
No doubt, if, after the 1st April of one year and before the 1st
April of the next year, a particular State Legislature makes any
amendments, those amendments woulkl not be attracted. Theore-
tically this cannot be avoided. But there is a practical way of
avoiding it. The Centre can request the States, by a general
letter, not to make amendments in the Sales Tax laws of the
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States which would be operative from a date other than the Ist
April. Except to meet urgent situations, this is the practice even
now. in most States.

4.16. As we have an apprehension that there is a reasonable ﬁiﬁ%?t-ion
possibility of section 9(2) being required to be construed as at- for amend-
tracting only the unamended State law, we consider it advisable, ment of
and recommend that the last alternative! indicated above should s;f;‘)"“to
be carried out, a5 an urgent measure. Such an amendment would g;iﬂ
be harmless in any case, and would avoid any cobtroversy or ’
likelihood of attack on the constitutionality of this part of the
section. As a long term mcasure, it will of course be desirable

to make the Act self contained.?

- Section 9(2) and offences covered

4,17, There is another problem arising out of section 9(2), How far
It seems that a view prevails® that only offences specifically listed ggf]ﬁ,i’ed
in the Central Sales Tax Act are recognised for the purpose of in the
initiating action under section 9. 8o, for offences provided in gcc?tral
State laws,—for example, for delay in the filing of return, delay covered.

in payment of tax etc.-——punishment is not permissible.

4.18. The position could be clarified by adding, in section Rcc%mt-i
9(2), the word “offences” before the words “compounding of o aid on

offences”, We recommend an amendment of section 9(2) ac- "offences”
. n sechon
cordingly. 5(2).

Penalties

4.19. There is another question arising out of section Y{2), penany
concerning penaltics. In a Calcutta case,* it was held that the gl;lt:rlaw
penalty leviable under the State law could not be imposed for now far
failure in filing, or delay in filing, returns under the Central Act, attracted—
According to this case, section 9(2) of the Central Sales Tax Act® E:;?““
does not incorporate that substantive law of penalty for non-sub-
mission of returns under the Benga! Finance (Sales Tax) Act

1941.

L. Para 4.15 (c}, supra.

. See para 4.15 (a), supra_ and para 4.28, infra.

. Notes in the Ministry of Finance.

. Mohan Lal Chokhani v. 8.7.G. 28 8.T.C. 367, 373 (Cal.).

. Referred to in the judgment as section 9 (3), because it was 50
numbersd at the time of the assessment in question.

[EA ¥
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4.20. The principal reasons for this construction were as
follows :—

In the first instance, section 9(2) of the Central Sales Tax
Act, makes the whole provision “subject to the other provisions
of this Act and the rules made thereunder”,

Secondly, the authorities for the time being empowered to
assess, re-assess, collect and enforce payment of any tax under
the general sales tax law of the appropriate State are only so
empowered “on behalf of the Government of India.”

Thirdly, this power includes the power to “assess, re-assess,
collect and enforce payment of tax, including any penalty payable
by a dealer under this Act”, Heace, the central idea is “penalty™
payable under this (Central) Act, and not penalty payable under
a State law.

Fourthly, the power is “qualificd by the words as if the
tax or penalty payable by such a dealer under this Act is a
tax or penalty payable under the general sales tax law of the
State”. This is a deeming provision and can deem no more than
what it says, namely that the “penalty payable under this (Cen-
tral) Act”, and not any other penalty, will be deemed “as if™
payable under the general sales tax law of the State.

Fifthly, the other words in section 9(2) are—"for this pur-
pose they may exercise all or any of the powers they have
under the general sales tax law of the State”, followed by the
provisions which have also been quoted above. There, the limit-
ing words are “for this purpose”, and not “any other purpose”,

4.21. Tt should, with respect, be stated that the Calcutta
judgment' does not attach sufficient importance to the word
“penalties”, which occurs towards the end of section 9(2) before
the words “compounding of offences”. That word, in the context,
could refer only to penalties leviable under the State Acts. How-
ever, this judgment shows the need for a clarification of the
position.2

i, Para 4.19 and 4.20, supra.
2, Sce para 4,26 for further discussion.
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Section 9(2) and the eguality clause

4.22. Another point of great importance was raised in the Q
samel-? Calcutta casc. Counsel for the petitioner argued that
if section 9(2) was to have the effect of attacking the substantive
provisions of State laws as to penalties, a situation would be
created whereunder the law would differ from State to State, be-
cause the substantive provisions of each State sales tax law vary.
This, he argued, would introduce inequality, and violate article
14,

The High Court, in its judgment, referred to this argument,
but did not decide it because the matter was settled by the con-
struction placed on section 9(3)—namely that it did not attract
the penalty provisions of the law of the State. Nevertheless, the
judgment did discuss the matter at some length. In the course
of the discussion, the Court referred to the Supreme Court judg-
ment? upholding the validity of the procedure under the Income-
tax Act, 1922 for the recovery of tax, and treating it as not hit
by article 14, Having mentioned this judgment, the High Court
also quoted the observations in the judgment made by one of
the Judges—

““We must be in a position to postulate some reasonable basis
for the differentiation and we cannot get away from this necessity
by vague references to the wisdom of the Legislature or by in-
dulging in pure speculation as to what might have been at the
back of its mind. Speaking broadly, for the enforcement of the
levy of a Central tax like the income-tax, there should be wnifor-
mity of procedure and identity of consequences from non-pay-
ment. The machinery for recovery might be different between
the several States, but the defaulting assessee must be put on the
same footing as regards the penalties.”

The High Court after quoting the above passage observed :

“These ohservations are very relevant for the point under de-
cision in this appeal before us. Mr. Mukherjee, the learned
Advocate for the appellant, has argued that, if the Central Sales
Tax Act by reason of section 9(2) of its provision is construed

1.

1. Mahan Lal Chokhani v. C.T.0. (1971) 28 8.T.C. 363 (Cal.).
i, Para 4.19, supra.
3, Purshottam v, Addf. Collecror, A.LR. 1955 8.C, 20; 28 L. T.R. 891.

uestion

of equality.
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to authorise the State Government to impose a penalty for delay
or non-submission or returas of turnover, then it will lecad to a
chaotic situation, because different penalties are provided under
different State sales tax statutes in different States. A few illus-
trations were given by Mr. Mukherjee on this point. According
to him, Andhra Pradesh provides only for best judgment assess-
ment and so also the Central Sales Tax (Madras) Rule 5(4).
But here, under section 11{1), a full scale assessment is contem-
plated in West Bengal. The State of Bihar introduces a penalty
for such failure a sum not exceeding five rupees per day, whereas
Orissa introduces a penalty for the same ground but for which
penalty cannot exceed 1]10th per cent of the tax duc or rupces
five for every day thereafter."

4.23. It may be noted in State of Madras v. N. K. Nataruja
Mudaliar,® the question mooted was as to whether, in the face
of article 301 and 393 of the Constitution providing for freedom
of trade, commerce and intercourse and for prohibition against
preference of one State over another or discrimination between
one State and another, the adoption by the Central Act of varying
rates of sales tax in force in various States under the State laws
was constitutionally wvalid, The Supreme Court observed as
follows : —

“An Act, which is merely enacted for the purpose of imposing
tax which is to be collected and to be retained by the State does
not amount to a law giving, or authorising the giving of, any
preference  to one State over another, merely because varying
rates of tax prevail in different Srates. The flow of trade does
not necessarily depend wupon the rates of sales tax ;
it depends upon a variety of factors, such as the source of supply,
place of consumption, existence of trade channels, the rates of
freight trading facilities, availability of efficient transpert and
other facilities for carrying on trade. Tt is where differentiation
is based on considerations not dependent upon natural or busi-
ness factors which operate with more or less force in different
localities that Parliament is prohibited from making a discrimi-
nation. Prevailence rates of tax on sales of the same commodity
cannot be regarded in isolation as discriminative of the subject to
discriminate between one State and another.”

1. The judgement gives other cxamples of disparity.
&, State of Madras v. ¥. K, Nataraja Mudaliar, ALR. 1070 8.C. 1742,
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4.24 and 4.25. This case thus related to rates. But the reason-
ing in this case could perhaps be adopted to support the validity
of section 9¢2), against an attack on the ground of inequality.
The position however, cannot be treated as being beyond doubt.

4.26. Tn view of the discussion above,! and particularly in Express

. . . g rovision

view of the Calcutta case,? the insertion of an express provision gg g

as 1o penzlies® appears to be desirable. penalty
desirable,

One alternative would be to insert the following sub-scction
in section 91—

“(24). In particular, without prejudice to the generality of
the provisions of sub-scction (2), penalties leviable
nnder the general Sales Tax law of the State shall also
be leviable for the purposes of this Act, as if the tax
under this Act had been levied under the general Sales
tax law of the State.”.

4.27. But this would not meet the objection of inequality® Recom.
which has been sometimes raised. A better course would, there- ’
fore, be ta preseribe the penalties in the Central Act. We would
recommcnd this course on principle. We cannot lay down details
of the provisions to be made, as that involves various adminis-

trative aspects.
Conclusion

428, In fact, as regards the whole Central Sales Tax Act, Whole Act
wo may sugzest that the Act should be self-contained. The speci- :Eﬂl_llgn‘_’e
fic amendments supgested above should,® of course, be un- tained.
dertaken, as an urgent measnre, But, as a long term measurc, it
i irahle to make the Act self-contained, in respect of matters”

for which scction 9(2) at present provides.

o Para, 4.19 to4.25 supea.

 Shvi Mohan Lal Chokhani v, C.T.0., (1970) 23 S.T.C. 363, 367, 373
74, 287 (Caleutta). (P.B. Mukherjee, C.J. and B.C. Mitra I.)

Sea Para 4,21 supra.

S Mahan Lal Chokhani ¥, Conmercial Tax Officer

1371 28 5. T. C. 367, 373 (Cal.), Supra.

3, Dasa, 4,16, 4,18, 4.27 supra.

6, C7 pata 4.6, supra. vead with 4.15 (C).

Rl B TR R



The ques-
tion of
mens red
with regard
io offences.

Recommen-
dations in
Law Com-
mission’s
47th Re-
port,

CHAPTER 5

PUNISHMENT FOR EVASION OF SALES TAX

Introductory

5.1. One of the questions which we have been asked to
consider is, whether the provisions with regard to penalties for
the evasion of sales tax should not be amended, so a3 to do
away with the concept of mens rea or to bring them in line with
the recommendation made by this Law Commission in its 47th
Report with regard to offences under other fiscal laws.

Mens Rea

3.2. It may be noted that this Law Commission, in its
Report on the offences connected with social and economic
legislation, made sesveral recommendations for amendment of
the enactments dealing with social and economic offences, includ-
ing laws relating to direct taxation. It should be noted, how-
ever, that not all the amendments recommended in the Report
were applicable to laws relating to direct taxes. Some of the
rccommendations for amendment were expressly stated as not
applicable to the Income-tax Act and other taxation laws,
having regard to the complicated nature of offences under those
laws, Thus, it was mnoted in that Report® that provisions as
to the following were absent from the Income-tax Act :—

(i) Elimination or modification of mens rea;
(ii) Confiscation ;

(iii) Stoppage of business (on conviction) ;
(iv) Higher powers of Magistrate

- {v) Special rules of evidence,

1. 47th Report of the Law Commission (Social and FEconomic
Offences).
2, 47th Report {(Social and Ecenomic Offences), page 130, para 15.54.
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3.3. But amendments for inserting such provisions in the Amend-

enactment relating to direct taxes were ruled out, having regard ?b?‘fe on

to the complicated nature of the offences under the Act. matters not
recommen-
ded in
taxation
law,

3.4. The same reasoning applies to offences under sales tax ghlaﬂg,ic, in
laws. That the offences under the Sales Tax Act will be of a Yo% not

aw not
complicated nature, cannot be denied. No change is. there- Eecdonunen-
. . ed, a8 re-
fore, recommended on the question of mens rea gards mens

rea

5.5. and 5.6. It may also noted, with reference to mens Court deci-
reg under the Act, that it has been held that to bring home the gg;i‘s: aved
offence under section 10(b), a guilty animus or smems rea is for mens
essential*  This view is concluded by a series of decisions.? re.

5.7. We shall now examine,—(i) such provisions of the laws Provisions
relating to direct taxes as are suitable for sales tax laws ; and fax ft';?sct
(i) such of the amendments recommended in the Commis- considered.
sion’s Report on Social and Economic offences* as were intended
for direct tax laws provided they are suitable for adoption i
sales tax laws.

Higher punishment

5.8. We shall first consider the question of higher punish- The ques.
ment for certain offences. In the Commission’s Report on E},Oglﬁegf
Social and Economic Offences?, the offence of making false pynishment
statements in declarations under the Income-tax Act was specifi- for certain

. . offences.
cally dealt with, and a recommendation was made to regulats
the punishment according to the amount of tax which would
have been evaded if the statement by the assessee (now dis-
covered to be false), had been accepted as trwe. If the amount
of such tax execceds one Iakh of rupees, or if the case is one
of a sccond or subsequent conviction, the recommendation was
to prescribe the maximum punishment of 7 years’ imprison-

1, Para 5.2 (i), Supra.
2. Misra Limestone Co. V. 5. T. Offfcer, ALR. 1971 Orissa 122, 124.

3. Manjunath Type Bolreeding Works V. State of Mysore (1969
23 8.T.C. 438 (Mysore).

(b) Commissioner of Sales Tax, Indore Y. Bombay General Stores,
AE. 1969 Madhya Pradesh 213,

{c} Pannalal Umzsh Kumar of Ghoghar Rewa Y. Commissioner of
Sales Tax, M.P. (1971) 27 5.T.C. 199 (Madhya Pradesh}.

4. 47th Report of the Law Commission.
3, 47th Report of the Law Commission, Page 174,
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ment (and fine), with a minimum of six months’ imprison-
ment—there was alse a recommendation as 1o relaxation of the
minimum. In other cases, the maximum imprisonment recom-
mended was three years (with fine as an alternative), but there
was to be no minimum. The same approach could be adopted
for offences under the Central Sales Tax Act. But, in this
case, the figure of one lakh of rupees, should he reduced to ten
thousand rupees because, even for evasion of tax to the tune of
Rs. 10,000, the turnover would have to be fairty high. Further,
wz are of the opinion that there need be Do relaxation of the
minimum in this case.

5.9. Accordingly, we recommend that section 10 of the
Central Sales Tax Act should be revised as follows :(—
“10. If any person—

....... [(a) to (f) as in existing section] he shall be
punishable—(i) if the amount of tax which would
have been cvaded if the offence had not been
discovered or the amount illegally collected, as the
case may be, exceeds ten thousand rupees, or if the
case is one of a second or subsequent conviction
for an offence under this Act, with imprisonment
tor a term which may extend to seven years, but
which shall not be less than six months, and with,
finc;

(i) in any other case, with imprisonment for a term
which may extend to three years, or with fine, or
with both ;

and when the offence is a continuing one, the fine under sub-
clause (i} or sub-clause (ii) of this clause, may be a daily
fine which may extend to fifty rupees for every day during which
the offence continues.”

510, It is heartcning to note that some High Courts are alive
to the nced for adequate punishment for offences relating to
taxes. Thus, for example, in a recent Gujarat case,! the High
Court observed :

“One can understand an offence against the person of
an individual committed on account of the emo-

1. State of Gujarat V. Korfmbhat, (1972) 26 5. T. C. 95,97 {Gujarat)
(M.P, Thakkar J.}.
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tions of an individual geiting the better of his
Teason...... When, however, offences against public
revenues are committed by  businessmen  with
deliberation, no lenient view of the matter can be
taken by the courts. Let it not be forgotten that
the public revenues collected by way of taxes from
the citizens are fnfer alin cmployed by the State
for ensuring that the citizens are not deprived of
their right to possess property. If offences against
public revenue are committed by  businessmen,
it would amount to robbing the State which pre-
vents them from being robbed by others.

Where a charge is that of filing false returns and of
failing to account for sales running into as large
a sum of Rs, 1,38,914.31, to impose a penalty of a
fine of Rs. 10 (it is no overstatement to make) is
to make mockery of the provisions contained in
section 63 of the Act. To impose a fine of Rs. 10
can very well be equated with the issuance of a
Mcence to defraud public revenues on - payment of
Rs. 10.

A time has come when the courts cannot afford to take
an unduly lenient wview of contravention of the
provisions enacted by the Legislature fo prevent
fraud against public revenues.”

Abetment

5.11. The question of abetment of offences may now be
considered.

5.12. In the Commission’s Report! on Social and Econo-
mic offences, a re-draft of the section of the Income-tax Act
relating to abetment,? was suggested. We recommend that on
the same lines, a new section should be inserted in the Central
Sales Tax Act® as follows :—  ~

“10-B. Abetment of false accounts, ete.

If a person abets or induces in any manner another person
to make and deliver an account, statement or declaration relating

1. 47th Report of the Law Commissjon.
1, Income Tax Act, 1961
3. Section 10 B

20 M of Law /7410

Abetment.

Becommen-
dation of
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to any transaction chargeable to tax under this Act, which is
false and which he either knows to be false or does not believe
to be true, he shall be punishable—

(i} if the amount of tax which would have been evaded
if the declaration, account or statement had been

accepted as trae, exceeds ten thousand?! of rupees’

or if the case is one of a second or subsequent con-
viction for an offcnce under this Act, with impri-
sonment for a term which may extend to scven
years, and with fine ;

(ii} in any other case, with imprisonment for a term
which may extend to three years, or with finc, or
with both.”.

Corporations

Punishment 5..13. Ti}e question ?f. punishment of qupprations was

of Cor- considered in the Commission’s Report® on Social and Econo-

POrations. i~ offences, and the insertion of the following section in enact-
ments dealing with social and economic offences was recommen-
ded.

“10-B. (1) When a corporation is convicted of an offence
under this Act, it shall be competent to the Court before which
the conviction takes place, to pass on the corporation a sentence
of public condemnation, in addition to any other punishment to
which the corporation may be sentenced.

{2} When such a sentence is passed, the court shall cause
the name and place of business of the corporation, the offence,
the fact that the corporation has been so sentenced and any
other punishment imposed, and such other particulars as the
court may consider to be appropriate in the circumstances of the
case, to be published at the expense of the corporation in such
newspapers or in such other manner as the court may direct.

{3) The expenses of such publication shall be recoverable
from the corporatien in the same manner as fine.”.

”l', Ag to the amount cf—Page 59, Supru.
2. 47th Report, Page 172, and P. 61-6Z, Para 8.1.

*r

e
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5.14. We recommend that a similar provision should be Recommen-
inserted in the Central Sales Tax Act,! as section 10-C. dation to
ton 10-C
regarding
Corpora—
Publication of rames of convicted individuals tions.

3.15. We also recommend® that a provision for publication of Section
10D—Publi-

names of convicted individuals should be added in the Central 'Ve>—F!
~" cation of

Sales Tax Act.  Legislative precedents are  available on the pames of
convicted

subject and we need not, therefore, sngpest a draft. SOV
’ individuals.

1, It could be put as section 10-C
2. It gould he put as section 10-D
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DISPOSAL OF EXCESS AMOUNTS COLLECTED RY A
DEALER FROM A CUSTOMER AS SALES TAX

6.1 It appears that some difficulty has been felt as regards the
disposal of amounts illegally collected as sales-tax by a dealer
from a customer. Such a situation uwsually arises when Sales
Tax is realised from a person in respect of goods not liable to
tax. State Acts sometimes contain provisions to the effect that
such amounis will be forfeited to the State Government. But
such a provision has been held! to be beyond the legislative
competencg of the States, as it is not incidental to the power
to levy a “tax™ on the sale of goods, because, on hypothesi, the
amouat in question is not leviable as “a tax”.

Thus, section 5(c) of Andhra Pradesh General Sales Tax
Act (6 of 1957) as amended was held to be nlira vires the
State Legislature,” on this ground. The section provided for
liability of the dealer to pay illegally collected tax to the Gov-
crnment,

6.2. Even where the provision was framed in terms of
“penalty”, and not merely in terms of “forfeiture”, it was held
to be void, in the absence of procedural safeguards which com-
plicd with article 19{1)(f) of the Constitution. On this
ground, a provision in the Bombay Sales Tax Act was held to
be void.®

6.3. In a recent caset decided'bv the Supreme Court a deal-
er wrongly collected a certain sum as sales tax from the cus-
tomer. The question was whether the State Legislature is

1. Abdul Quadar and Co. v. Sales Tax Officer, Hyderabad (1964) 6 SC.R .

867; ALR. 1964 5.C. 922, 923 to 925 (Section 11, Hyderabad

General Sales Tax Acl).

V. Audiseshiah & Co. v, State of Andhra Pradesh, (1568) 22 8. 7.C.

222 (Andhra Pradesh). (Section 5, Andhra Act).

1, Kantila! Babulal v. H. C. Patel, A.LR. 1968 5.C. 445, 448, Para
9: (1968) 1.5.C.R. 735, (Section 12-A, Bombay Sales Tax Act,
1946},

.l-)

4, State of U. P.v. Annapirna_Biscuit Mfg. Co. (1973) 1.3.C.R. 668
(dated 3rd May, 1973). A LLR. 1973 S5.C. 1333 (July). (Seclion
294, U, P. Act).
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competent to pass a law for the deposit of that amount in the
Government Treasury.

The U.P. Legislature had, through an amending Act, sub-
stituted the following provision (in place of the old section)
in the U. P. Sales Tax Act—

“29A. (1) Where any amount is realised from any person
by any dealer purporting to do so by way of realisation
of tax on the sale of any goods to such person, such
dealer shall deposit the entire amount so realised into
the Government treasury, within such period as may
be preseribed, notwithstanding that the dealer is not
liable to pay such amount as tax or that only a part of
it is due from him as tax under this Act. :

(2) Any amount deposited by any dealer under sub-section
(1) shall, to the exfent it is not duc as tax, be held
by the State Government in trust for the person from
whom it was realised by the dealer, or for his legal

. representatives, and the deposit shall discharge such
dealer of the liability in respect thereof to the extent of
deposit.

(3) Where any amount is deposited by any dealer under
sub-section (1) such amount or any part thereof shall,
on a claim being made in that behalf in such form us
may be prescribed, be paid to the person from whom
such dealer had actually realised such amount or part,
or to his legal representative, and to no other person:
“Provided that no such claim shall be entertained after
the expiry of threc years from the date of the order
of asscssment or one year from the date of the final

order on appeal, revision or reference, if any, in respect
thercof, whichever is later.”

6.4. The constitutional validity of this provision was chal- Earlicr
lenged in the Allahabad High Court, which declared it as up. cases relied
constitutional. Therc was an appeal to the Supreme Court (on &

a certificate granted by the High Court), The Supreme Court
dismissed the appeal, relying on its two carlier decisions. The
first was Commissioner of Sales Tax v. Ganga Sugar Corpora-
tion Ltd.,' in which the Supreme Court had declared a similar

provision {section B-A(4)]) wltra vires the Constitution. Section
8-A(4) read as follows: —

V. Comwmissioner of Sales Tav v, Ganga Sugar Corporation Lid, (1970}
25, S.T.C. 155 (S.C.). (Section 8A, U. P. Act)
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“8-A(4). Withont prejudice to the provisions of clause
(g) of sub-scction (2) of section 14, the amount
realised by any person as tax on sale of any goods
shall, notwithstanding- anything contained in any
other provision of this Act, be deposited by him in
the Government Treasury within such period as
may be preseribed, if the amount so realised ex-
ceeds the amount payable as tax in respect of that
sale or if no tax is payable in respect thereof.”

The second case was Abdul Quadar & Co. v. Sales Tax
Officer, Hyderabad.! In that case also the Supremc Court had de-
clared section 11(2) of the Hyderabad General Sales Tax Act,
which required the dealers to deposit tax wrongly collected by
them in the Government Treasury, to be ultra vires the Consti-
tution.

6.5. In another judgment of the Supreme Court,* secction
20A of the Bihur Sales Tax Act, (which was substantially simi-
lar to section 29A of the UP. Act®) was held to
be void. The question which the Supreme Court posed to ii-
self was—*Ts there any entry in List 1[ or List 111 of the
Seventh Schedule to the Constitution under which the State
Legislature could make such a law?”

It was contended before thc Supreme Court that Entry 54
in List I or in the alternative, entry 7 in List III gives suffi-
cient power to the Stite to legislatc on the subject under dis-
putc. However, the Court rejected this contention, and dismiss-
ed the appeal, and declared the provision of the Bihar Act as
uitra vires the Constitution.

It is needless to  state that the Supreme Court decisions
have been applied by several High Courts.*

6.6, What, then, would be done to clarify the position ? We
consider three aspects in this context—

{a) the position under the ordinary law as to the effect
of mistake of law; '

1, Abdul Quadar & Co. v. Sales -Tax Officer, Hyderabad, (1964?
158.T.C. 493, A. 1. R. 1954 8. C. 922,

2. Asoka Murketing Lid. v. State of Bihar, (1970} 1 SCNR 283,
(1970} 1 S.C.C. 354. (Section 20 A, Bibar AC't}

3. Para 6.3 supra.

4, Laksthminaravana Commercial Corp. v. C. 7.0 (1%72) 29 S.T.C.
527 {Andhra Pradesh).
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(b} the proper course to be adopted;

fc) the constitutional position.
(2} Ordingry law as o effect of mistake of law

6.6A. The Supreme Court has held? that if it is established
that a payment, even though it be a tax, has been by a
party labouring under a mistake of law, the party is entitled
to rceover 1he same, that the party receiving the same is bound
to repay or return it, and that no distinction can be made in
respect of a tax liability and any other liability on a piain
reading of section 72 of the Indian Contract Act.

6.7. The sertled position in law, as regards the liability of Liability of
the State, as laid down by the Supreme Court,2-3-1 js as State.
follows: —.

(a) Where tax is levied by mistake of law, then ordi-
narily it is the duty of the State, subject to any
provision of the law relating to sales tax, to refund
the tax;

{b) H refund is not made, remedy through court is
open, subject to the same restrictions and also to
the period of limitation, namely, three years, from
the date when the mistake had become known to
the person who had made the payment by mis-
take.

{¢) The High Courts have the power, for the enforce-
ment of statutory rights and fundamental rights, to
give consequential relief by ordering repayment of
money realised by the Government without the
authority of taw The power is, of course, dis-
cretionary,

t, Cales Tax Officer v. Komhoiva Lef, A 1. R. 1959 S.C 135;
(1959) S.C.R. 1350.

2. ¥tare of Keralav. Aluminium Industries (1965), 16 8. T. €. g3%
(§:C.), reférred o in the Yearly Digest {1965) K.L.R, 528.

3, Swate of Madhya Pradesh v, Shaifel Bhai, A. 1 R. 1964 S8.C.
1000, 1010, para 14 to 7.

4. Gill & Co.v. Commercinl tax Officer, Civil Appeal No. 1580-
1595 of 1967 dated 9-2-1968 (1968) 5.C. MNotes 80; (1958)
22 8T.C. 524 (5. C)
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6.8. These propositions deal with the liability of the State
to refund money illegally realised. The liability of the dealer
to refund, to the citizen, the amount iHegally realised cannot also
be disputed. It is well settled that a person who is illegally made
lo pay a tax is entitled to refund.?

6.9. 1t should be remembered that there are three parties
involved in the question which is under consideration. First,
there is the citizen who has been illegally deprived of a certain
amount of money under the guise of tax; secondly, there is the
dealer who, knowingly or otherwise, has recovered the amount
from the citizen without the aunthority of law: and thirdly,
there is the Government which, as a sowvercign, is naturally
anxious that the amount should be refunded to its rightful
owner, that is, the citizen,

6.10. Not much argument is needed in support of the pro-
position that the State, as the sovercign charged with the ad-
vancement of justice, ought to see that what belongs to the
citizen is restored to him. The machinery by which this objec-
tive is to be achieved, and the provision to be made to achieve
it and other matters, are matters of detail rather than of prin-
ciple. A legislative provision dealing with this problem must
take us to the point of the uitimate destination of the amount.
The provision in most State Taws relating to Sales Tax leave
the matter at the stage of vesting the money in the State, or
satisfy themselves with prescribing penalties for the illegal
realisation of tax. Tt is obvious that if a satisfactory legislative
formula can be devised which carries out the objective men-
tioned above in the fullest manner. it would not only advance
substantive justice, but also make for a clarification of the law
in a field where some such clarification or declaration of the
law appears to be eminently needed. The general proposition
in the Contract Act? for restitution gives effect to a well-esta-
blished principle of the common law; and what is needed is a
provision which weorks out this principle in the particular field
of taxation in an effective manner.

1. of. section 72, Contract Act.
z, Section 72, Indian Contract Act, 1972,
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(b) Constitutional Position

. P st H I. Constitu-
6.11. The present constitutional —position s clea The Tonal posi-

legislative power to deal with the disposition of amounts collec- tion,
ted illegally as sales tax is not relatable to the taxing power ol
the States,! and it would seem that this power can be derived
only from the residuary legislative powar, which vests in  the

Union,
{c) Proper Course

6.12. That being the position, the proper course would be Parliament’s
to enact Central legislation on the subject of amounts illegally 'ff;:i‘;;gﬂf‘
collected by any person from members of the public by way ary power
of tax though not chargeable as tax. Since legislative power “™™"
in this regard does not fall within any particular taxation entry,?*
it would fall only under the residuary power, which rests with
the Parliament.? Therefore, the proposed provision could be
made applicable to all amounts levied under the guise of tax,
but not so legally leviable.

6.13. As to the cnact content of the provision, some think- Precedent
ing is required. The usual provision in the State Siles Tax ?gf pltlféion"fe
Act does not go to the fullest length. Then, there is the precedent Tax Act
adopted in the Income tax Act* but it is not completely ap- ety rorg.
propriate. The theoretical basis for the proposcd  provision dered.
would, of course, be unjust enrichment, but the practical pro-
blem is, how money belonging to a member of the public should
be made to reach him back. We think that it would be use-
ful to provide that if a dealer or other person holding such
money cannot prove that he has paid it to the righdful owner,
he should be required to pay it into the State Treasury, and
failure to do so should render him liable to proscention and

punishment.

'6.14. Tt is hardly necessary to provide administrative penal- No necd to
ties for failure by the dealer or the person to deposit this amount. f’;gﬁ?ﬁagf};

However, the Sales Tax Inspector or other officcr cxamining the penalties.

1. See¢ decisions cited in para 6.1 to 6.5, supra.

2, Sce para 6.1}, supra.

3. Constitution Seventh Schedule, Union List, entey 97.
4

3.

Section 276B, Income Tax Act, 1961,
of. Section 72, Contract Act, and para 6.5, sepra.
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accounts can, if he finds that a violation of the proposed statu-
tory requircment has been committed, initiate suitable criminal

proceedings.

6.15. We, therefore, recommend that a legislative provision

somewhat on the following lincs, should be made by a separate

Jaw?.

-

Mo o

“{1) Wherc any person other than a public officer® has,

purporiing to act in pursuance of any law impos-
ing a tax, realised from any other person as tax
any amount not legally due from such person as
such tax. he shall®, unless hc proves that he bas
refunded the amount to that person or has other-
wise accounted for the aroount in accordance with
such law,—

(a) deposit the amount so collected without delay in

the nearest Gevernment Treasury, and

{b) shall by general or special notice intimate the par-

ticulars of thc case to that person and to the
authority to whom he would be liable to account
if the amount had been legally due as tax.

“(2) All amounts rcceived under sub-section (1) shall

(3)

(4}

be credited to the public account of India, or to the
public account of the State’, as the casc may be;
but the Union of India or the State, as the case
may be, shall be liable to refund the amount to the
person from whom it was realised.

The Central Government or the State Government,
as the case may be, shall cause public notice to be
given" cvery six months of the receipt of such
amounts, giving the prescribed particulars.

Notwithstanding anything to the contrary in any
law or contract, wheén any dmount is deposited by
a person in compliance with the provisions of this

.- To be implementad by a separate law.

. The expression ‘public officer’ to be defined.
punishment for contravention ¢an be imposed.
. See arlicle 266 of the Constitution .

. Expression “*prescribed” to be defined.
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section, such deposit shall constitute a good and a
complete discharge of the liability of that person
in respect of such amount to the person from whom
it was collected. ‘

(5) The person from whom the amount deposited in pur-
suance of this section was collected, shall be entitled
to apply to the avthority to whom it was paid for
rcfund of the amount to him, and the said authori-
ty shafl allow the refund if it is satisfied that  the
claim is in order : '

Provided that no such refund shall be allowed unless
the application is made before the expiry of the
period within which the applicant could have claim-
ed the amount from the person who collected it by
a civil suit, if his liability had not been discharged
in accordance with the provision of sub-section {(4}.

Provided further that no claim for such refund shall be
rejected without giving the applicant a reasonable
_opportunity of being heard.

(6) Nothing in sub-section' (5) shall affect the right
of the person cntitled to refund of any amount
thereunder to file a civil suit for the recovery of
such amount against the Government; and the
period of limitation for such suit shall be computed
from the date of receipt or publication of  the
notice under sub-section (3).”

6.16. Two other questions relating to tax illegally collected
were raised during our discussions, and may be examined  at ]iar;ﬂ"l;‘flfm
this stage ; first, whether a dealer who deliberately collects as overcharg-
tax sum not legally due, is guilty of an offence, and sccond, if "&™%
he is not so guilty, whether a provisien in that behalf should be
recommended. We deal with them below :

6.17. As to criminal liability fot over-charging tax, = the g .0 of
offence most probably committed by a dealer in the circums- cheating
tances mentioned above is that of cheating. In so far as is mate- g‘;"“i‘::‘;l_‘d
rial for the present purpose, the relevant section in the Indian charging.

Penal Codel, (dealing with cheating} punishes a person who,

1. Seclion 4135, read with section 420, I.LP.C.
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by “deceiving” another persen, induccs that person to do a cer-
iain thing~—in thc present case, the payment of money nat
legally due. The crucial word is the word “deceiving”. The
starting point in the search for guilt in a case alleged to be one
of cheating, is a consideration of the question whether thore was
a “deception”. The Indian Penal Code does not define the ex-
pression “deceiving”. Roughly speaking, there is deception when
there is untrue representation (made knowingly), which in-
duces belief in the mind of the person to whom the representa-
tion is made, and which is intended to induce such belief.

6.18. The first question, then, to be considered, is whether
there is a reprcsentation by a dealer when he over-charges tax.
It is well-cstablished that a representation may be by words or
by conduct, Verbal assertions or direct representations are not
required to constitute deception. “Actions speak louder than
words™. In an English case often cited!, it was pointed out that
if a wrong-doer who pretends to be a college student, by putting
on clothes peculiar to the students of a particular college, goes
to a shop and thus obtains goods at credit, he would be guilty of
the (statutory) offence of obtaining goods by “false pretences?”,
even though ke did not say that he was a member of the college.
In the present case, of course, there is really something more
than an implied assertion or assertion by conduct ; there is an
express demand. Hence there is no doubt that there is a re-

presentation.

6.19. Another question to be considered, in regard to  the -

meaning of deception or representation is, whether a represen-
tation as Lo a matter of law constitutes deception. In Enpland,
(in respect of the offence relating to false pretences), because
of the requircment that there must be a “false pretence”, the
general view taken was that there must be an untrue repiesenta-
tion as to fact®. In the discussion of the law on the subject,
therefore, a distinction was usually made between a representa-
tion of fact (on the onc hand) and a representation as to opinion,
or prediction, or promise (on the other hand). It was generally
stated that the “pretence” must relate to the present or the past,

I Rex v, Barnard, (1837) 7 car and P. 784.

3. Sec now, Theft Aet, 1963, section 15,

% Bection 32, Larceny Act, 1946 (repealed) [see now, section 15 {4),
Theft Act, 1968].
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and not the future. On the specific question whether a Icpie-
sentation as to a marter of law would be covered by the siatu-
tory offence of false pretence, there was some uncertainty. Many
writers took the view that it was covered, but there was no direct
rcported Linglish case. The position has now been clarified by
the Theft Act. Section 15, of that Act punishes a person who
by “deception” induces the person deceived to do a certain
thing. One of the sub-sections of the Act which is important
for the present purpose!, is as follows :—

“(4). For the purpose of this section, “deception”
means any deception (whether deliberate or reck-
less) by words or conduct as to fact or as to law,
including a deception as to the present intentions of
the person using the deception or any other person.”

6.20. Since, in India, the only crucial word is “‘deceiving?”, gég’zh‘g"‘;?jfd
Courts are, it appears, free to adopt a wider interpretation than “deceiving'.
was adopted by English Courts under the old statute®. After
all, such fraud as is deliberate, though not relating to a matter
of “fact”, ought not 'to go unpunished. The way of the trans-
gressor ought to be made as hard as possible. It is, therefore, a
proper view 1o take that if a dealer deliberately over-charges tax,
he is deceiving the customer, because he is, by his own act,
inducing the customer to believe that the tax is legally charge-
able, ,

6.21. No doubt, the absence of an effcctive penal provision Adequacy
would be deplorable, “both because the courts are reluctantly dﬁﬁ;:
compelled to allow dishonesty to go unpumshed and because of tum.
the serious waste of judicial time involved in the discussion of
futile legal subtletiest.” But, as stated above, the law is ade-
quate in India to deal with deception as to tax.

6.21A. As a matter of fact, many State Acts relating to Provision
Sales tax also contain provisions relating to punishment for over- in State
charging tax ; and this provision in the State Acts would be
autracted, in respect of over-charging under the Central Sales
Tax Act, by virtue of the general provision in section 9(2) of

1. Section 15 (4), Theft Act, 1968 (Eng.).

2, Section 415, Indian Penal Code.

3. Para 6.19 Supra.

* Note in (1255) 72 Law quarterly Review 183, quoted by Lord
Goddard CJ, in Russell v, Smith, (1957) 2 All. ER. 796, 797,
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the Central Act,—particularly because it is now proposed to add
the word “offences!'” ip section 9(2).

6.22. No doubt, an objection could be raised that the sec-
tions in the State Laws are themselves invalid, becausc, if tax is
not legally chargeable, a provision imposing a penalty for illegal
charging falls outside the purview of the States” legislative
power. There is some justification for entertaining such a doubt,
in view of the Supreme Court decisions®, already cited. Most
of them deal with the civil aspect, but one relates to the penal
aspect. That was a case from Bombay® and a provision in the
Bombay Sales Tax Act imposing a “forfeiture” of the amount
illcgally collected as tax was held to be void, as violating article
12(1)(f) of the Constitution. The Court said that it “assumed”
that the Legislature had legislative competence to enact  the
provision. Bul, earlier, it stated that a Guijarat decision holding
that such a provision is incidental to thc power to tax sale
“capnot be sustained.” We may, however, point out that the
provision in the Penal Code! would apply®, in any case. Hence
the second question posed above® does not arise, and it is not
necessary te introduce any amendment in the penal law on this

point.

»

= [
1. See discussion relating to section 9, Central Sales Tax Act.

. See Para 6.1 to 6.13 Supra.

. Kaniflal Babalal v. H.C. Paril ALR. 1968 S.C. 445.

. Section 415, Penal Code.

. Para 6.20, Supra.

Para 6.16, Supre.
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CHAPTER 7

ESTABLISHMENT OF CHECK-POSTS FOR PREVENTING
EVASION AND ENSURING BETTER COLLECTION OF
TAXES ON THE SALE OF GOODS

7.1. One of the questions which we have been asked to consi- Introduc-
| der is the establishment of check-posts for preventing evasion and tory.
ensuring better collection of taxes on the sale of goods. We
assume that ‘check-posts’, in this context, would be in the nature
of barricrs put up to ensurc that in inter-state movement, goods
do not escape the tax lawfully leviable. 1t appears that some
. obscurity exists as to legislative competence to provide for such

check-posts. Because of this obscurity, our discussion will con-

centrate on legislative competence. |

' 7.2. The power of the Union to levy inter-state sales tax is Lgfr'fg:‘“’e
primarily derived from Union List, entry 92A under which (so

far as is material} a law can be made imposing a tax on inter-

state salc or purpose of goods. Now, it is well-settled! that the
Iegislative entries in the Constitation must be given the widest

‘ possible interpretation and the Legislature is competent to enact

! provisions to check the evasiom of tax®. The amplitude of the

' legislative power in relation to measures for enforcement? is

: wcll-established.

7.3. On this principal, the imposition of interest on arrears ‘gfmtl:ll:“e‘ff_
of sales tax has been upheld. Though the State List, cntry 54, fries.
of the Constitution does not refer to interest, the power to charge
interest on arrears is regarded as incidental to the power to

impose sales taxt,

i, Board of Revenue v. R.S. Thaver, A LR. 1968 8.C. 59, 64, (1968)]1 S.C.R.
148, 20 S.T.C. 453, 66 L.T.R. 664, ‘

2. See 49th Report of the Law Commission, pages 7 to 9 para 13 to
19. (cases reviewed)-

3. {a) Ravinchandra v. C.I.T (1954) 26 LT.R. 738, (1955) 1 S.CR. 8§29
(b) Balaji v. 1.T.0. (1962 2 5.C.R. 583, 43 I.T.R. 393.

4, B. Rum Chand v. 5.7.0. (1968) All L.J. 970, 972; 23 §.T.C. 423(D.B.)
(Oak CJ. and T.P. Muykherji 1.). ’

e
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7.4. We understand, however, that States have, in view of
certain judgments-, urged® that there should be a provision in
the Central Sales Tax Act for setting up check-posts. We, there-
fore, proceed to a discussion of the case law.

7.5. As a starting point for discussjon, we —may take a
recent caset of the Andhra Pradesh High Court. It held aub-
section (3) and (4) of section 29 of the Andhra Pradesh Gene-
ral Sales Tax Act, 1957 to be beyond the legislative competence
of the State. Under those sub-sections, the officer-in-charge of
the check-post could seize goods not covered by way bills con-
taining the prescribed particulars, and could confiscate them if
the penalty levied was not paid. It was held by the High Court,
following a Supreme Court judgment®. that the power to con-
fiscate and scize goods was not ancillary or incidental to  the
power to tax the sale or purchase of goods. We shall, in due
course, discuss the judgment of the Supreme Court®.

7.6. 1t seems to us, however, that the position should be
considered separately with reference to the Central Sales Tax
Act and with reference to the State Sales Tax Acts. So far as
the position under the Central Sales Tax Act is concerned, it is
obvious that the creation of check-posts and the conferment of
other powers including, if necessary, powers for the seizure of
goods, falls within the competence of Parliament. Whether or
not such a power is incidental to the power to levy taxes, is, in
the case of Parliament, immaterial in the present context because,
if Union list entry 92A does not give the power, Parliament has
it under its residuary legislative power. What precise amend-
ments should be made to provide for such check-posts and to
confer such powers is not a matter with which we are concerned
at the moment, and we should make it clear that any provisions
that may be proposed in this regard should take care to comply
with the fundamental rights, particularly, articles 19 and 31 of
the Constitution. But legislative competence of Parliament cannot

be doubted.

1. Judgment reported in 27 S.T.C. page 1 and 27 5.T.C. page 4 (8.C).

2. Sce para 7.7 and 7.10, infra.

3. Wotes in the Ministry of Finance.

4, Anandpur District Co-operative Marketing Society Ltd.
v. Special Assistance Commercial Tax Officer, (1972) 29 5.T.C. 649,
6513, 654 (Andhra Pradesh).

5. Check-post Office v. K. P. Abdullah, (1971) 27 5.T.C. 1

6, Sce Para 7.7, infra.

f e
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7.7. So far as the creation of check-posts for the purposes
of Stie Sales Tar Acts is concerned, there are two important
decisions of the Supreme Cuourt to be noled. In K. P. Abdulla’s
casel, a section of the Madras Sales Tax Act? was at issue. Sub-
section {1} of that scction authorised Government to set  up
check-posts or barricrs. to prevent or check the evasion of tax.
Sub-scction (2) of that soction empowered the check-post
ofhcer 7o stop the vehicle or boat at the check-post or barrier,
to keep it slationary as long as it may be reasonably necessary,
te examine the contents of the vehicle or boat, to inspect  the
records ete. and to take the name and address of the driver, the
owner of the vehicle or boat and the consignor and the consignes
al the goods.  Sub-section (3) of that section conferred power on
the cheek-post oflicer 10 seize and confiscate any goods under
transport in such vehicle or hoat which were not covered by the
specificd  documents. subject to certain procedural safeguards
and subject to an oplion to the person in charge of the vehicle
to pay, in licu of confiscation, a specified sum, including tax.
The Supreme Court found the power to confiseate the goods to
be invalid, on the ground that such a power could not be said
to be ‘fuirfy and reasonably comprehended in the power to legis-
late In respect of taxes on sale or purchase of goods’.  The
following observations of the Supreme Court are relevant :—

“sub-section (3} assumes that all goods carried in a
vehicle near a check-post are goods which have been
sold within the State of Madras and in respect of
which liability to pay sales tax has arisen, and autho-
rises the Check-post  Officer, unless the  specified
documents are produced at the check-post or the
barrier, to seize and confiscate the goods and to
give an option to the person affected to pay penalty
in lieu of confiscalion. A provision so enacted on the
assumption that goods carried in a vehicle from one
State to another must be presumed to be transported
after sale within the State is unwarranted, In any
event, the power conferred by sub-section (3) to
seize and confiscate and to levy penalty in respect
of all goods which are carried in g vehicle whether

V. Check-Past Officer. Coimbotore v. K.P. Abduliah, (1971 278 T.C.

1; AR, 1972 §.C 792, (1972) 2 SCR 817.

%, Section 42, Madras General Sales Tax Act, 1959,
20 M of Lawj74—11

Check-posts
under State
Sales Tax
laws.
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the goods are sold or not is not incidental or ancillary
to the power o lavy sales raxt™,

7.8. It should be mentioned here that sub-sections(1)and{2)
of section 42 of the Madras Act (which rclated to setting up of
check-posts and stopping of vehicles) were not found by the
Supreme Court to be wanting in constitutional validity. What
was held to be void was sub-section {3), in one respect?. The
State Legislature can stifl create check-posts. The validity of
that power in the abstract is not denjed at all, But, it any power
to seize and confiscate’® the goods is to be validly given, the logis-
lative provision conferring the power must bear in  mind the
observations made by the Supreme Court, pecticularly as regards
the invalidity of the rigid presomption of sale found in the
Madras Act*,

7.9. We do not think that this position can be appropriatcly
altered by a coustitutional amendment. Nor do we think that the
view taken by the Supreme Court departs from the view that it
has taken regarding corresponding provisions in the legislation
dealing with direct taxes. In fact, most of the jindicial decisions
relating to the corresponding provisions in the Income-tax Act
are referred to in the judgment of the Supreme Court itsclf. We
are mentioning this becanse a belief prevails in some quarters
that the position is different under the Imcome-tax Act.

7.10. The secomd case®,—Hamsraj Bagrecha's case—
decided by the Supreme Court also relates to check-posts. But it
must be noted that in that case a rule made by the Government
of Bihar was sttuck down because it authorised restrictions on
inter-State  fransactions, — a matter admittedly beyond the
competence of the State Legislature, The rule in question® was as
follows: —

“(1} No person shall tender at any railway station,
steamer station, air-port, post office or any  other
place, whether of similar nature or otherwise, notified

. Emphasis supplied.

. See para 7.7, supra.

., See para 7.7, supra.

. Sece para 1.7, supra.

. Hamsraj Bagrecha v. State of Bihar (19711 27T5. T. €. 4(8. C.}
. Rule 3]-B. Bihar Sales Tax Rules, 1959,

fa @ -
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under section 42, any consignment of such goods,
exceeding such quuntity, as may be specified in the
notification, for transaction to any place outside
the state of Bihar, unlcss such person has obtained a
despatch permit in Form XXVII-D from the oppro-
priate authority referred to in the FExplanation to
rule 3! and no person shall accept such tender unless
the said permit is surrendered to him.”

T is plain that a State Legislature has no competence to make
such roles regarding inter-state sales, But the position of the
Union Parliament is obviously different, and the judgment in the
above cases does not throw any doubt on the legislative power of
the Union,

1.11. Prima facie, therefore, there should not be any legal
dgifficulty in regard to the insertion of a provision for the estahlish-
ment of check-posts or the adoption of other measures, which
may be reasonably necessary for preventing the evasion of the
1ax levied under the Central Sales Tax Act. Any objection under
article 301 of the Constitution could be met by rclying article
302.

What precise provisions should be made, is a matter of admi-
nistrative character4 and we suggest that the Depariment con-
cerned may, if it regards the establishment of check-posts (or
the adoption of other measures) necessary for the proper en-
forcement of the Central Sales Tax Act, chalk out an outline of
such measures, and process the matter in consultation with  the
Ministry of law. As already pointcd outl, the provisions of
articles 19 and 31 of the Constitution will have to be borne in
mind when drafting such provisions.

1. See Para 7.6 supra.

N cons-
titutional
ditficulty.



Tntroduc-
tory.

Meaning of
“Customs
froaticr'.

CHAPTER 8§

OTHER QULSTIONS—DEFINITIONS

8.1. So far, we have dealt with questions specifically raised
in the letter of reference. Certain other related guestions concern-
ing the Central Sales Tax Act, though not mentioned in  the
letter of reference, will now be considered.

8.2, The first question relates to the meaning of the expres-
sion “customs frontiers”. Under section 5 (1) and 5(2) of
the Act, the transfer of shipping documerts after the outgoing
zoods have crossed the “customs {rontiers of India”, is reparded
as a sale in the course of export, and conversely, where the sale
takes place before the incoming goods have entered the customs
frontiers of India, it is regarded as a sale in the course of import.
The result is that if the sale takes place after the incoming goods
have cntered the costoms frontiers, it is not a sale in the course
of import.

Now it may be noted that the Supreme Court has, in one
case! interpreted the expression ‘customs frontiers’ as meaning
or denoting the customs frontiers as defined® for the purpose of
the Customs law. In that case, the Stale raised the contention
that the sales in question (i.e., sales effected while the goods were
in the Madras harbour), were not sales in the course of import,
as the documents of title were handed over by the assessee to the
buyers after the ship had crossed the “territorial waters’. Accord-
ing to the State, the expression ‘customs frontiers’, occurring in
section 5{2) of the Central Salecs Tax Act, 1956, was co-Lermi-
nous with the extent of the ‘territorial waters’ of India, as fixed
by the Proclamation, dated March 22, 1956 issued by the Presi-
dent of India. According to the Sfate, the import was complete
when the ship carrying the goods from a foreign port entered
the territorial waters, and any salc by the importer, by transier
of documents of title to the goods subsequent to such enfry,
would not amount fo sale in the course of import. On the other

L _Sware of Madras v. Daver & Co., A LR. 1970 S.C. 165, 167, para 7.
. Dofined tn section 3A, Sea Customs Act, 1878 (repealed).
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hand, according to the assessee, ‘customs froatiers’  in
section 5(2) of the Central Sales Tax Act, must be read,
to analogous to ‘customs barriers™, and, when it is so read, the
position would be that a sale effected by transfer of documents of
title before the goods have crossed the ‘customs barrier’ would
not be liable to tax  under the Madras Act, even though the
goods have cntcred the territorial waters, and thus crossed the
“customs frontiers”,

The Supreme Court upheld the contention of the State of
Madras and agrced with the former interpretation.

8.3. This decision of the Supreme Court was rendered with Position und-
der the Cus-

reference to an asscssment yeat when the Sea Customs Act of toms Act,
1878 was in force, as the assessment in question related to the 1962.
assessee’s turnover for 1957-58. But the problem can survive
under the Customs Act, 1962 also, because, under the fatier Act,
the definition of ‘India’ includes Indian territorial waters. The
question could arise whetber ‘customs frontiers’, in the Central
Sales Tax Act, means the frontiers of “India” as defined in the

Customs Act,~-which includes territorial waters,

8.4. The result of the interpretation placed by the Supreme Difliculties
Court® is, that if, after the goods being imported have crossed fﬂgs;‘ricglt
the “‘customs frontiers” (as interpreted by the Supreme Court) position.
but have not yot reached the “customs barriers” as usually
understood, a sale takes place by transfer of shipping documeats,
the sale is not regarded as taking place in the course of impart,

Local sales tax is, therefore, leviable on such sales. Now, 1t
has been stated® by orde circles that this interpretation  will
cause practical difficulties.

Apparently, the practical difficulty likely to be caused is in
relation to determination of the actual location of the goods
at the time of sale, with reference to customs froatiers, which,
after all, are not visible lke barricrs on the shore. The ex-
pression “customs frontiers” was given a vide mcaning in the
old Sca Customs Act, or to state the position in terms of the
present Customs Act, 1962, —*“territorial waters” have been

1. As to ‘customs harriers® see para 8.6 infra.
1 Para 8.3 and 8.4 suprc.
3. Nates in the Finance Ministry.
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included within ‘India’,—becaunse such a wide connotation is con-
sidered necessary for the purposes of the enforcement of the
customs law, particularly for surveillance and similar purpose.
But, in practice, the actual checking of the goods mostly takes
place not at the edge of the national territorial waters, but at
a “customs station”, when the goods cross the customs barrierst,
The expression “customs station” has a statutorvy connotation?,

and can he conveniently utilised.

8.5. It would, therefore, be comvenient from the practical

defineg - C . . .
iﬁg"fhecgﬁ pant ot view—and theorctically unobjectionable—if the ex-
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pression “crossing the customs frontiers” is defined, for the pur-
pose of the Central Sales Tax Act, in the following terms®-* ;——

“(aa) ‘crossing the customs frontiers’ means crossing the
limits of a customs station! established by or under the
authority of the Central Government for the purpose of
the Customs Act, 1962, and its grammatical variations
and cognate expressions shall be construed accord-
ingly.™”

We recommend an amendment of section 2 of the Central
Sales Tax Act, accordingly.

8.6. It may, incidentally, be noted that the Customs Act,
1962, does not use the expression—

{a) ‘customs frontiers’, or
(b) ‘customs barriers”.

The expression “customs waters” is used in section 115 of
that Act. The expression “land frontiers” is used in sections
105 and 109 of the Customs Act, 1962,

The expression “customs barriers” has been used in the
case-law, including the second Travancore case (as reported in
the Supreme Court Reports), and the expression “customs
frontiers” also occurs in some of the reported cases under the
Central Sales Tax Act.

L. Mo definition cf “"Customs barriers” could be discovered in the Customs

Act. See para. 8.6 infra.
% Section 2{13), Customs Act, 1962, read wilh scction 2(10) section

2(12), section 2(29}, and section 7.
3. To be inserted as section  2(aa) in the Central $ales Tax Act, 1956,

4. This is not intended to be a precise draft.




161

8.7. The word, ‘export’, which is one of the crucial words in Section 5—
section 5, has created some problems. It has been held?, that 5;&?;;1::3_3 of
in the context and setting in which the expression ‘export out of
the territory of India’ occurs in Part XVIII of the Constitution,
it is not sufficicnt that the goods were merely moved out of the
territory of India, but that it is farther necessary that the goods
should be intended to be transported to a destinarion beyond
India, so that they were in the course of ‘import’ into some
other locality outside India. In other words, the concept of ¢x-
port, according to this view, postulates also the concept of ‘im-
port’. There should be two territories; and there is no ‘export’
of goods if the goods are intended to be taken out of the country
without any intention of their being landed in specie in some
foreign port. Now, it has been stated? that this interpretation
results in the levy of local sales tax on sales of coal, aviation
fuel and other supplies to ships or airlines involved in interna-
tional carriage. »

8.8. Some of the relevant cases on the subject are summarised Cuse Luw.
below 1 —

In State of Kerala v. Cochin Coal Cn,® the question decided
was, whether the sale of bunker coal was in the course
of export. Bunker coal was stocked at Candle island
in the State of Madras. It was sold to steamers call-
ing at the port of Cochin in the State of Travancore-
Cochin, and delivered there. The assessee contended,
that no sales tax could be levied on these sales, since
they were cither sales “in the course of export™ or “in
the course of Inter-State trade”, and therefore, exempt
under which sales falling within the Explanation to
Constitution, or under the Government notification
under which sales failling within the Explanation to
article 286(1)(a) made during a particular period
were exempted from ligbility to pay a tax. It was held,
that the delivery was for consumption within the State,
and the sale fell within the Explanation of Article
286(1) (a), and though the sales were in the course
of inter-State trade falling within article 286(2) the tax
was validated by the Sales-tax Validation Act, 1956. It

L Sec Supreme Court cascs ciled in para. 8.8 infia.

2. Motes in the Miaistry of Finance.

8 The State of Kerala and Others v, The Cochin Coal Campany Ltd.
(19613 2 5. C. R. 219; A. L R. 1961 8. C. 408, 410.
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wus also held, that the salcs were not made “in the
course of export”, and did not fall under article 286
(1){b), and that for article 286(1) (b} to apply, it was
not sufficient that the goods merely moved out of the
territory of India, but jt was also nceessary that the
goods should be intended to be transported to a desti-
nation beyond India.

A similar point was raised in Burmalt Shell Qi Storage and
Distributing Co. of India Lid. v. the Commercial Tax Officer!,
where the sale was of aviation spirit to international aeroplanes,
and an exemption from taxation was claimed on the ground that
the sale was in the “course of export”. The sales were howcver
held to be cxcluded from the phrase “in the course of cxport”,
because there was no destination into which the aviation spirit
could be said to be imported, the sale being for use in the course
of the journcy. Explaining the meaning of the word “export”,
Mr. Justice Hidayatullah said that the test in he case of exports
was that the goods must have a foreign destination where they
could be said to be imported.

“If the goods arc cxporied and there is a sale ot purchase
in the course of that cxport, and the sale or purchase
occasions the cxport to a forcign destination, cxemp-
tion is carned... The crucial fact is the sending of
the goods 10 a foreign destination—where they
would be reccived as imports®. The two notions of ex-
port and import, thus, go in pairs.”

“Applying these several tests to the cases on hand, it is
quite plain that aviation spirit loaded on board an
aircraft for consumption, though taken out of the coun-
try, is not exported, since it has no destination where
it can be said to be imported, and so long as it does
pot satisfv this test, it cannot be said that the sale was
in the coursc of export. Further, as has already bcen
pointed out, the sale can hardly be said to occasion
the export. The seller sells aviation spirit for the use
of the aircraft, and the sale is not integrally conpected
with the taking out of aviation spirit. The sale is not -
even for the purpose of export, as explained above.

I. Burmah Shell Ol Storuge and Distributing Co. of fndia Lid. v. The
Caomumnercial Tax Officer, (196131 8. C. R. 902, 921, 923; A. 1. R. 1961
S C.315,323,324; 11 S. T. C. o4

i, Emphasis supplied.
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It does not come within the course of export, which
requires an even deeper relation. The sales, thus, do
not come within article 286(1L) (b).”

These decisions were noted, in a dillcrent context, in the
Report of the Law Commission on Khosla's caset. At that time,
however, the question to be considercd by the Commission was
a parrow one, namely, whether the proposition Jaid down in
Khosta's case required to be modified.

8.9, The guesien has now been raised?, whether, in view of
the effect of these decisions on liability to local sales tax, the
position shovld not be modificd. Under section 5(1} of the
Central Sales Tax Act, a sale or purchase shall be deemed 10
take place in the course of export, if the sale or purchase occa-
sions “export™.

The Central Sales Tax Act has no definitjon of the expression
“cxport”, and, as construed by the Supreme Court, that expres-
sjon means the taking of goods out of India ro a place cilside
ndia®. ¥ there is no precise or single destination for goods,
then, according to the interprotation placed by the Supreme
Court there is no “export”. This has led to the sale of fuel to
international carrier being taxcd by the States,

£.10. One cannot be dogmatic as to whether this inlerpre-
tation requires modification. If, however, 1t is felt that the presant
position capses hardship to aircraft and ships purchasing fuel,
by rendering them liable to local taxation, we do not see any
objectior: to the law being amended so as to regard such tran-
sactions as in the course of export.

The teasons that would justify a special provision for fuel
supplied to interpational carriers arc many. Unless therc is uni-
formity in the levy of sales rax on such fuel, airlines or other
international carriers would have a w@ndency to uplift fuel al 2
place either in a non-taxirg countrv outside India or from States
within India where the taxaton is low. This aspect is directly

"connected with international trade, and with the prevention of

discrimination hetween States.

1, Ith Raport, pagss 43 and 49 purasraphs (04 apd 106,
2. Sce para 8.7, supra.

1, Para §.8, supra.
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Moreover, there is no direct benefit accruing to the Airlines
from the States. Unlike road transport owners (or other internal
carriers}, who depend on the highways maintained by the State
Governments for the efficient running of their transport, airlines
or other international carriers derive no such assistance.

8.11. Therc arc also other reasons, rclevant to federalism.
For example, the growth of aviation and international carriage
is important for national defence, and for the development of
the country’s economy and the spread of its culture. Hence a
position which militates against such growth can. with propriety,
be modified.

8.15. Only a small percentage of fuel uplifted by aircraft from
a State (while operating scheduled international or domestic ser-
vices) is actually used by that aircraft in that State generally.

Again, the problem of modernisation and introduction of
larger and faster aircraft involves huge financial outlay and the
industry has, therefore, to conserve its resources to the maximum,
in order to meet these growing needs.

The profit margin of the Air Transport Industry is also quite
small. Any increase in operating cost caused by a heavy State
levy of sales tax on fuel would have a crippling effect on the
Airline Industry. It may also affect the Tourist Industry, if on
account of excessive taxation, girlines reduce the services into
and opcrated out of India. This would entail loss of valuable
foreign cxchange.

8.13. It may, therefore, be convenient to add! an Explanation
dealing with sale of fuel to an international carrier to be inserted
as follows in section 5, since one of the rcasons in support of
the present position, as given in the judgment of Hidayatullah® T,
is that the sale is not integrally connected with the taking out of
the zoods.

“Explanation—A sale of fuel to an international carrier
for the purpose of consumption in international
carriage shall be deemed to occasion export of the
fuel.”

I+ A Constitutional amendment does not appear lo be necessary. The
proposed legislative provision wifl fal] within Article 286.
2. Burmah Shell case, A LR, 1961 8.C. 315, 323, Para 8.8 supra.
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We do not think that any general definition of ‘export’ is
necessary.

$.14. We shall deal with another question which also pertains Section
to definitions contained in the Central Sales Tax Act. Most Sales e
Tax Acts of States {as well as the Central Sales Tax Act)? define considera-
‘cale’ as meaning a transfer of property in goods etc. for “each ggé‘ni;f:);hc

or for deferred paymeat or other valuable consideration”, or in of sale.
similar terms.

Elucidating the expression “money consideration” occurring
in the definition of “purchase” in the Punjab General Sales Tax
Act, 1948, the Supreme Court® has pointed out, that the ex-
pression “‘valuable consideration” takes its colour from the pre-
ceding expression *cash or deferred payment”. If so, it can
only mean some other monetary payment in the nature of “cash
or deferred payment.”

§.15. In a Madras case.® however, the words “other valuable A Madras
consideration,” which occurred in section 2(n). Madras General %%
Sales Tax Act, 1959 (Madras Act 1 of 1959), were regarded
as covering a case where the assessee supplied gold jewels and (in
consideration thercfor) received equal weight of gold and labour
charges for making the jewels. Here the goods were transferred
in lieu of gold, but still the transaction was held to be a sale.

An Allahabad case* not cited before the Madras High
Court, takes a differcnt view on this point.

8.16. This being the position, it would, be advisable to Recom-
clarify the law, by amending section 2(g), Central Sales Tax ﬁe';‘::g?;
Act, so as to adopt the interpretation® placed by the Supreme section
Court,® namely, that the expression *valuable consideration” 2(8)-
means some other payment in the nature of cash or deferred

payment. We recommend an amendment accordingly.

1. See seclion 12(g), Central Sales Tax Act.

* Pevi Dass v. State of Punjah (1963) 1 5.C.J. 19, 28, 29.

3 VR Vadivel Achari viMadras Sales Tux Appeflaie Triburnal, (1969)
2 M.L.J. 4 (B, criticised in (1969) 2 M.L.J. (Journal) 8.

4 S.T.C. v. Ram Kumar, (1369) 19 8. T.C. 400 (Allatiabad), (Manchanida

srg Bog 1
5. Devi Dass v. State of Punjeb, Para 8.14, supra.
&, Para 8.14, supra..



Introduc-
tore

Section
8(2)(b)

CHAPTER 9

SECTION 8§ AND THE RATE OF TAX

9.1, We now come to a gueston pertaining to the rate of
tax. The rate of tax under section 8 is to be calcutated accord-
ing to a complicated scheme ; and the rate differs according (1)
as the sale 15 to the Governinent or 2 registered dealer, (2) or
as the sale is to any other person. The rate also differs, in
the first case (sale to Government or rcgistered dealers) if the
goods are meant (a) for re-sale, as distinguished from the case
where (b} they are meant for use in manufacture. In the second
case, (sale to a person other than Govermment or a registered
dealer), the rate differs (1) in regard to sale of “declared goods.”
as distinguished (ii} from sale of other poods ; and, in both cases,
there is a special concession in the case of goods which cnjoy
exemption under the State law, or goods, which, under the Stare
law, are taxable at a rate lower than 3 per cent.

9.2, The tax structure is thus somewhat complicated. The
scope Tor simplification is limited, so long as the present structure
is maintained.

9.3, There is a constitutional question concermmg section
8{2) (b), which requires to be considered.

Under section 8(2)(b), the tax payable by any dealer on his
turnover, in so far s the turnover or any part thereof relates to
the sale of goods in the course of inter-State trade or commerce
not falling within sub-section (1}, shall, in the case of goods
other than declared goods, be calculated. at the rate of fce per
cent, or at the rate applicable to the sale or purchase of such
goods inside the appropriate State, whichever is higher,

The expression ‘appropriate State’, as defined in  the  Act’
means, roughty. the Staie in which the place or business of the
dealer is situated.

1. Section 2(a).

166
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9.4, Now, a question has arisen about the constitutionality
of this provision. The argument is to the effect that the pro-
vision for ten per eent rate violates the freedom of trade, in cases
where the State rate is lower than ten per cent. Several other
arguments have been put forth, but only the above one has suc-
cceded.—and that too only in the Madras High Court.! We have,
while discussing® scction 9 referred to certain decisions which
discuss s. 8(2) (b) also. By imposing a higher rate for inter-
State sale, it is stated, Parhament discriminates against importing
States. The exporting State charge only the lower ratc for
intcrnal sales while charging ten per cent for jnter-State sales,
which is unfair to the importing State.

9.5. A Supreme Court case®, State v. Nataraje Mudaliar, on
the subject may be discussed first. The background of that case
was as follows :—

In an earlier case. Larsen & Toubro Ltd. v. Joint Commerciat
Tax Officert, the Madras High Court (Veeraswami J.) had struck
down sub-sections (2) and (2A) and (5) of section 8 of the
Central Sales Tax Act, on the ground that they violated articles
301 and 303(1} of the Constitution, inasmuch as the differential
rates or exemptions in various States had an unequal burden on
same or similar goods, and this affected their free movement or
flow of inter-State trade and commerce. Tn Sfate v. Nafargja
Mudaliar®, the Supreme Court reversed the Madras High Court
decision, and upheld the validity of the various sub-sections. Shah
J. delivering the judgment of the Supreme Court (for himself,
Mitter and Vaidyalingam JT.) held:

P The rates of tax prevailing in different States on
transactions of sale in the diverse commodities are
undoubtedly not uniform. According to the High
Court, such a scheme was “obviously quite discrimi-
natory and considerably affected  the freedom of
trade, commerce and “‘intercourse”, the differential

1. Case-law on the subject is discussed infre (Para 9.10) and also in Para
4.13A to 4.13F. supra.

. Para 4.13A to 4.13F sapra.

3. State of Madras v. N. K. MNatarajs Muedalinr, (1968), 22 5.T.C. 376
(Supreme Court) (Shah J.). '

4. Laorsen and Toubre Lid. v, JCT.O. (1967 20 8. T. C. 150 (Mad.)
(Veeraswami J.)

5, M. 3 supra.

(%)
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rates or cxemptions in various States imposing an
uncqual burden on the same or similar goods which
affected their free movement or flow in inter-state
trade and commerce, and that a higher rate of tax
in a state worked as a barrier to the free movement
of similar goods to another state where thoere was
no tax or a lower rate of tax, and for trade in
particular goods declared or undeclared to be free
throughout the territory of India, the rate of tax or
cxemption as the case may be must be uniform.
We arc unable to accept the view propounded by the
High Court. The flow of trade does not necessarily
depend upon the rates of sales tax : it depends upon
a variety of factors*...... Instances can casily be
jmagined of cases in which, notwithstanding the lower
rate of tax in a particular part of the country, goods
may be purchased from another part, where a higher
rate of tax prevails...... The rates of tax in force
at the date when the Central Sales Tax Act was en-
acted have again not become crystalised. The rate
which the State Legislature determines, subjeet to the
maximum prescribed for goods referred to in section
8(1) and (2) are the operative rates for these tran-
sactions ; in respect of transactions falling within sec-
tion 8(2)}(b) the rate is between the range of two
and seven per cent. The rate which a State legisla-
ture imposes in respect of inter-state transactions in
a particular commodity must depend on a variety
of factors. A State may be led to impose a high
rate of tax on a commodity either when it is not
consumed at all within the state, or if it feels that
the burden which is falling or consumers within state
will be more than offset by the gain in revenue ulti-
‘mately derived from outside consumers. The im-
position of rates of sales tax is mormally influenced
by factors political and economic. If the rate is so
high as to drive away prospective traders from pur-
chasing a commodity and to resort to other sources
of supply, in its own interest the State will adjust the
rate to atiract purchasers, Again, in a democratic
constitution, political forces would operate against the
levy of an unduly higher rate of tax. The rate of

1, Emphasis supplied.
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tax on sales of a commodity may not ordinarily be
based on arbitrary considerations, but in the light
of the facility of trade in a particular commeodity, the
market conditions—internal and cxternal—and the
likelihood of consumers mot being scared away by
the price which includes a high rate of tax. Attention
must also be dirccted to sub-section (5) of section 8
which authorises the State Government, notwithstand-
ing anything contained in section 8, in thc public
interest to waive tax or impose tax on sales at a lower
rate on inter-state trade or commerce. It is clear
that the Legislature has contemplated that clasticity
of rates consistent with economic forces is clearly
intended to be maintained. .. ... The Central Sales
Tax, though levied for and collected in the name of
Central Government, is a part of the sales tax levy
imposed for the benefit of the States. By leaving
it to the States to levy sales tax in respect of a
commodity on intra-state transactions, no discrimina-
tion is practised, and by authorising the State from
which the movement of goods commences to levy,
on iransactions of sale, Central Sales tax. at rates
prevailing in the State, subject to the limitation al-
ready set out, in our judgment, no discrimination
can be deemed to be practised......... Prevalence of
different rates of sales tax in the State which have
been adopted by the Central Sales Tax Act for the
purpose of levy of tax under that Act is, as already
mentioned, not determinative of the giving of prefer-
ence or making a discrimination. The view expressed
by the High Court that section 8(2), 8(2A)} and
8(3) infringe Article 301 and Article 303(1) canaot
be sustained.”

9.6. Before this judgment of the Supreme Court was delivered.
the question of validity of section 8(2)(b) had come up before
the Madras High Court in another case. There,! the High Court
held section 8(2)(b) of the Central Sales Tax Act, 1956, to be
void and wlira vires article 301 of the Constitution. Section
8(2)(b) provides that certain inter-State sales are subject to a
fired rate of tax or the intra-State tax, whichever iz higher.

L. Sitalakshmi Mills Lid. v. Deputy C.T.0. {1968) 22 S.T.C. 436 {Madras)
(D.B.}
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"The Madras High Court held that the provision for differential
rates of taxation, provided in section 8, was unconstitutional and
violative of the freedom of trade, commerce and  intercourse
guaranteed by article 301. This was also the High Court’s deci-
sion in Larsen & Toubro Ltd. v, Joint Commercial Tax Officerl,
which was over-ruled later by the Supreme Court in Sfate of
Mudras v. N. K. Nataraj Mudaliar~*  But the Sopreme Court
judgment in Stare of Madras v. N. K. Nataraj Mudaliar was pro-
nounced after the Madras judgment in the present case.

9.7. In a Delhi case?, the Dclhi High Court upheld the
validity of section 8(2)(b), following the reasoning in thc Sup-
remc Court decision in State of Madras v. A. K. Natraja Mudaliar,
and declined to follow the decision in the Siclakshmi Mills Lid.,
case. decided by the Madras High Court.”

9.8. There is, thus a conflict of decisions amongst the High
Courts. But, in view of the Supreme Court judgement® it is
almost certain that the Supreme Court will over-rule the Madras
High Court judgment in the Sitalakshmi case, if the matter comes
up on appeal before the Supreme Court.

Hence, no rccommendation for clarification need be made.

1, farsen & Toubro Ltd. v. Joint Cemmercial Tax Officer (1967) 20 5. T.C.
150 (Mad)

‘2. State of Muadras v. NNK. Nwptaraj Audalior (1968) 225.T.C. 376
(Supreme Court) {Shzh 1) '

3, Para 9.5, Supra.

4. General Agencies (Indin} Lid. v, The Sules Tax Officer (1962) 29 8.T.C.
270, 273, 274, 277 (Delhi).

5. Sitalakshmi Mills Lid. v. Deputy C.T.0. (1968} 22 5.T.C. 436 (Mad-
ras} {D.B.). Para 9.6 Supra.

&, State of Muadras v. Nataraj Mudalior See para 9.5 supra.
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CHAPTER 10

RETROSPECTIVE RESTRICTIONS UNDER
ARTICLE 286(3)

10.1. Under article 286(3) of the Constitution, Parliament Question
is competent to declare certain goods to be of special importance ;zgi.ll]:_’r
in inter-State -trade or commerce. The result of such a declara- tion uader
tion is that any law of a State imposing tax on the sale or ;g&ct‘m
purchase of the goods so declarcd is subject to such restrictions he retros-
and conditions (in relation to specified matters) as Parliament Pective-
‘may hy law specify.

It appears! that doubts have arisen as to whether, under this
article, restrictions having retrospective effect could be imposed
in regard to the powers of the State Legislature,

1.2, In this connection, an amendment regarding coal may Amend-
be referred to- In one case,® the Supreme Court had held that ﬁzgiding
the cxpression “coal” in sectiom 14 of the Central Soles Tax Act. coal.
1956 #cluded charcoal.  But States had been treating charcoal
as i non-declared commodity, and the need for amending the law
amd lor giving retrospective offect to the amendment (to safeguard
State rovenues) arose. Buf, it is stated, the matter was not free
from doubl, The amzandment® was drafted as below, at the Sclect

Commiitee stuge of the 1971 Bill.

“{a) for clause (i), the folfowing clyuse shall be, and
shall be decmmcd always to have been substituted,
namely :-—

(i) coal, including coke in all its forms, Puf ex-
cluding charcoal :

Provided that during the pericd commencing on the 3rd day
of Febroary, 1967 and cnding with the date of commencement

I. Notes in the Ministry of Financz.
5 Compmissioner of Sales Tax, Madhya Pradesh v. Jaswant Singh Chavan
Ningh, (Feb. 23, 1967). 19 5.T.C. 459,

3. Central Sales Tax Amzadynent B 1971, srhich led 1o 1the Amend-
ment Act of [972.
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of section 11 of the Central Sales Tax (Amendment) Act, 1972,
this clause shall have cffect subject to the modificalion that the
words “but excluding charcoal” shall be omitted.”

10.3. The Select Committee! on the Bill of 1971 made the
following obscrvations which explain the above® amendment.

“(iV Sub-clause (a)—This sub-clause secks to exclude
with retrospective effect, charcoal from the definition
of “coal” containcd in clause (i} of section 14 of
the Principal Act. The Committee feel that the
retrospeetive effect to the amendment through this
Sub-clause excluding charcoal from the scope of the
term “eoal”, should not affect the position during the
intervening period from the 23rd February, 1967
(the date of the Supreme Court judgment in Jaswant
Singh Charan Singh’s case) end the coming into foree
of the amendment. It shauld be ensured that the
Supreme Court judgment would prevail during the
aforesaid period and “‘charcoal” will be treated as
declared goods, and no dealer would be required to
pay tax on “charcoal” at a rate exceeding the one
applicable to “coal” in the appropriatc State. The
sub-clause has been amended accordingly.”

10.4. The above amendment has becn referred to as an
cxample of the doubt prevailing on the subject of retrospective
effect being given to a law falling within article 286(3). It
is stated® that there may be similar occasions in future when
retrospective cffect may have to be given, and a suitable mecha-
nism has, therefors, to be devised.

10.5. We have given our careful consideration to the mailer,
but we do not think that any suitable mechanism could be devised

1, Report of the Select Committes on the Central Sales Tax (Amendment}
Bilt, 1971, {ITth Augast, 1972) page viii.
%, Para 10.2, Supra.

3, MNotos in the Ministry of Finance.
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in this regard as to article 286.2 Whenever a difficulty arises
as to the interpretation of words denoting goods declared as es-
sential by scetion 14, (of the Central Sales Tax Act), the neces-
sary amendment will have to be made in the form in which it
was made? with reference to ‘ceal’.® There does not appear to
be much scope for any other device.

10.6. Henee, no amendment is recommended on the above
- ~No change

point. recom-
mendead.

[. Para 10.1, supra. -
¢, The Central Safes Tax (Amendment) Act, 1572 (161 of 1972).
3 Para 103, supra.
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CHAPTER 11

CONCLUSIONS

11.1. We have, in the preceding chapters, made an attempt
to deal with such problems as appeared to require attention. The
mass of case law and the numerous controversics creale an im-
pression that the Act bristles with problems. At the same time,
we would like to say that there is mo room for grave despon-

11.2. We would, in this connection, like to note what has
been stated by an Amecrican writer’ on the problem of evasion
of taxes on iransactions relating to commeoditics.

“Where the payers of a particular tax are few in number,

the administration can exercise a careflul and detailed
supervision, which is impossible where the number
of lax-pavers is Jarge. A general sales or turnover
tax soffers from the circumstance that it mmnst be
collected in smail amounts from a laree number of
tax-payers. The tax administration cannot enquire
carefully into the accounts of every little country
sider mill and every corner candy store,  Instend. it
must trust to the honesty of the tax-payers and to
such devices as the sample check, even though this
invalves the loss of a substantial proportion of the
tax revenue through evasion. The alternative—to
allow an exemption which will eliminate the flood
of retuens from small dealers and small manufac-
turers—weakens the cconomic character of the tax.”

1. Schultz and Harris, American Public Finance, (1949, pages 533-534,
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CHAPTER 12

SUMMARY OF CONCLUSIONS AND RECOMMENDATIONS

In this Chapter, we summarise our principal conclusions and
recamuncndations.

Point | —Defiuition of “customs fromntiers”,

The expression “crossing the customs frontiers” should be Chapter 8.
defined (for the purposc of the Centra! Sales Tax Act), as mean-
ing crossing the limits of a customs station cstablished by or
under the authority of the Central Government for the purposes
of the Cusloms Act, 1962, and iis grammatical variations and
cogmate expressions should be construed accordingly,

Point 2—Sale of funel ro jmernational carrier

An Explanation dcaling specifically with the sale of fuel to an Chapter 8.
mternational carcier should be inserted in section 5 of the Central
Sales Tax Act, as follows :—

*Explanation:

Sale of fuel to an international carrier for the purpose of
consumption in international carriage shall be deemed to occas-
ion export of the fuel”

Poimt 3—S8ection 2{g)—Definition of sale and elemenmt of
velduwable consideration.

Section 2(g), Central Sales Tax Act, should be amended so Chapter 8.
as to adopt the interpretation placed by the Supreme Court,®
namely, that the cxpression “valuable consideration”  (in the
definition of salc) means some pavment in the noiure of cash or
deferred pavment,

1o Devi Bas v, Srace of Punjas, (1967 20 §.7.C. 430, 444, 445 (5.C3

£75
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Poini A—Worls Contracts.

The question whether the power 1e tax indivisible contracis

of works should be conferred on the Stotes has been raised. The

Chapfer 1A. N . .
the subject, and the possible alternatives, may

present position on
he briefly stated thus:—

(i) The Union has the power to 18X works contracts
under Constitution, Seventh Schedule, Union List,
entry 97,

(i) The power to tax jnter-Srare works contracts has not,

<o far. been exercised by the Union, and the defini-
tion of ‘sale” in the Central Sales Tax Act does not

include Works contracts.

(iii) The power to fax works coniracts within the State
also vests in the Union, under Union List, entry 87
(as interpreted in the judgments of the Supreme
Court).

The question whether the power should or should not be
transferred to the States, is onc of policy. But, for the reasons
given in the Report. the Commission prefers its transfer to the

States.

It this alternative is adopted. there arc several drafting
devices open, €.8.—

(a) amcnding State list. cntry 54, or
(b) adding a fresh entry in the State list, or

{¢) imserting in article 366 a wide definition of “sake™.
The Commission prefers the Tast onc. 1t would
avoid multiple amendments.

fiv) Whether the course at (iii) should be adopled or nat,
is @ matler of policy, involving financial and political considera-

Hons.

(v) In ihe alternative, power o fax intra-State Works
contracts could (if a policy decision to that effect is taken by the
Centre), be exercised by the Union. and the nccessary law
passed.  The proceeds of the tax imposed  thereunder could,
then. be distribuied to the States. Article 269 of the Constitu-
tion may have to be amended in that cuse.
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{vi} Whether the course referred to at (v) above, should
be adopted or not, is, again, a matier of policy, involving financial
and political considerations.

Poini S—Hire-purchase,

The question of taxation of hire-purchase agreemcnts not
resulting in sale hus been ratsed hefore the Commission. The
present position and possible alternatives may be briefly stated
thus:—

Hire-purchase not resulting in sale.

(i) The Union has the power to tax hire-purchase not resul-
ting in sale, inter-Siate or within the State, under the Union List,
entry 97,

07y The power to tax infer-Siafe hire-purchase (not resulting
in sale) under the Union List, entrv 97, seems to have been
exercized by the Union, vide the definition of ‘sale’ in the Central
Sales Fax Act,

{uz) The power to tax hire purchase not resulting in sale,
Witk tie State also vests in the Union, under Union List, entry
97 (as interpreted in the judgments of the Supreme Court).

Ihe question whether the power should or should not be
transfcrred Lo the States, is one of policy. But, for the reasons
giveri in the Report the Commission prefers its transfer to the
States.

If this allernative is adopted, there are several drafting devices
OpCT, 0.8,

fa) amending State List, eniey 54, or
{b) adding a frcsh entry in the State List, or

fe) inserting in article 366, u wide definition of sale.

The Commission prefers the last rme (amendment of article
366) . as it avoids multiple amendments.  If, however, State List,
entry 54 (to add hirc-purchase) is amended, it is necessary also
to amend Union List, entry 92A, so that inter-State hire-purchasc
{not resulting in sale) may coutinue to be excluded from the
purvicw of the States. notwithstanding the addition of hire-
purchase to the Stute List,

Chaupter IB.
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o case this alternative is adopted, the following could be
added in the Constitution, 7th Schedule, both at the end of
Union List, entry 924 and at the end of State List, entry 54
(after converting the existing full-stop into a semi-colon);

“transfcr of goods on the hire-purchase or other system of
payment by instalments,] hire-purchase resnlting in
sale.”

(iv) Whether the course at (iil} should be adopted or not,
i a mutter of policy, involving financial and political considera-
tions.

(v) In the alcrnative, the power (O tax intra-State hire-
purchase could (if a policy decision to that effect is taken by
the Union) be exercised by the Union, and the neccssary law
passed. The procecds of the tax imposed thereunder could, then,
be distributed to the States.  Article 269 of the Constitution will
have to be amended for the latter purposc.

This witl, however, Tequire separaie legistation, as the Central
Sales Tax Act is confined to tax on irter-Staie transactions.

If this alternative is adopted, it is suggested that it will be
desirable to transfer the entire power {0 the Union, i.e., the power
to tax hire-purchase resulting or not resulting in sale (intra-State),
by amending Union List, entry 02A. This will be practically
convenient and check evasion.

(vi) Whether the course referred to at (v) above, should be
adopted or mot, is again a matter of policy, involving financial
and political considerations.

Hire purchase resulting in sale

(vil} Hirc-purchase resulting in sale is governed by the posi-
tion applicable to sale in gencral, cxcept that only the sale element
can be taxed under the name of sales tax. For suggestions in
regard to hire-purchasc resulting in sale. see (v} above.

Point 6—Consignments,

What are described sometimes as “consignment transfers”
are not taxable as sales under the present law, The Union can

L. Tf necessary, 2 mon-obstante clause may be added to the effect
that property meed not pass.
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tax them under the residuary power, but even if such a tax is
levied, the proceeds of the tax cannot be distributed to the States
without amending article 269(1)(g) and 269(3) of the Consti-
tution.

Therefore, if, as a matter of policy, consignments are to be
included in the Central Sales Tax Act it will be necessary! first
to amend article 269(1)(g) and 26913) of the Constitution, by
adding an Explanation to that article. somewhat on the following
fines?: —

“Explanation—For the purpose of this article, the ex-
pression “sale or purchase” includes a consignment
of goods occasioning their movement from one place
to another, by a dealer to any other place of his
business or to his agent or principal.**

Paint 17—3ale of controlled commodities.

The position with reference to the taxability of sales of con-
trolled commoditics has become uncertain, in cases where the
transactions are subject to statutory  control.  Afthough, in
theory, the rules on the subject appear to be clear. in nractice,
their application scems to involve nice distinctions, based on how
far the consensual element has been abrogated.  Accordingly,
it 18 recommended that the position in this regard may be made
clear, by a constitutional amcndment amplifying the power of
the States. Articlc 366 of the Constitution should be amended
for the purposc, by inserting a wide definition of ‘sale’,

Point 8—Supply of goods by clubs erc.

A suggestion has been made that the power of the States to
levy a tax on the supply of goods by clubs, societies and other
associations to their members may be made clear, in view of the
restrictive interpretationt placed by courts. No change on the

. There are uther pravisions of tha Constitution using the expres-
sicn Ysale™, bt they do not seem to require amendment in the
present context.

This is nat intznided to by a precise draft.

1. After the proposed amendment of the Constitution, the desired
amendments in Central Sales Tax Act could be made,

+. See, for examnple,

(at Dv. OT.0. v, Enfield hidia L, ALR. 1968 5.C, %38,

by JCT.0. v, Young Man's badian Assaciation, (1970) $.C.C. 462,

)

Chapter 1C.

Chapter 1D,
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above point is. however, considered  necessary, as such cases
would not be manv. There is not much possibility of evasion,
and the sale is reatly by members to members.

Point 9—Tmpart and Expori—Khoesta’s case,

The judgment in Khosia’s case,’ which restricts the power of
the States as regards sales in the course of imporl, is considered
at length.  The recommendation is for an amendment which will
give ¢ffect to the following propositions.®

{1) A purchase of goods made by an cxporter from 2 local
seller, for the purpose of exporting them in order to implement a
contract of sale with a foreign buyer, shall not be deemed to be
a purchasc which has occasioned the expoit, even if it be a term
of the contract of purchase that the gonds shall be exported and
even if, pursuant to such contracl, the goods are cxporred and
even if but for such term, the goods would not have been ex-

ported.

(2] A saie of goods made by an importer to a local buver,
in order to implement a contract of sale with the local buyer,
shall nat be deemed to be a sale which has occasioned the import,
even if it be a term of the contract of sale that the goods shail be
imported. and even if, pursuant to such contract, the goods werc
importcd and even if. but for such term, the goods would not

have been imported.

Point 10:—Reference to State Sales Tax Law—Section 9,
Central Sales Tax Act.

Section 9(2) of the Central Sales Tax Act applies the provi-
sions of the general Sales Tax Law of the State for the specific
purpose of the Central Sales Tax Act. The guestion has arisen
whether the reference is to the State law as it existed in 1956
fwhen the Central Act was enacted) or whether amendments
made in the State law after 1956 can be taken into account.

There 18 also a doubt arising from the fact that an objection
of undue delegation may be raised with reference to section 9(2)
of the Central Act.  To remedy such a situation, there are.
theoretically speaking, several courses open.

| K G khosla's case. ALR. 1966 §.C. 1216; (19661 S.C.R. 352.

2. This is not 4 dradt.
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(i} Firsr alternative—In the first place, instead of the
incorporating proviston in section 9(2), the Union could frame
it own sclf-contained code of provisions relating to asscssment
of tax levied under the Central Act. Whether or not the Union
also appoints its own assessing autherities for the purpose, is
immaterizal,

Instead of so appointing the assessing authorities it could
delegate the nceessary powers to the State authorities. The only
difference would be that State autharities will, then, be deriving
that power not from the Stute law read with gection 9(2%, but
from the Central Government.!

(i) Second alternarive—The sccond alternative would be
to amend the Constitution, and to provide there what is now
contained in section 9(2) of the Central Sales Tax Act, For
abvious reasens. this is not a very coavenient method.

(iti} Third alternative—The third alternative would be to
inserl, in section 9(2) a particular date, say, “as in force on the
fiest day of April, 19747, Tnitally, this date could be inserted by
adding the quoted words after the words “general sales tax law™,
wherever they occur in section 9(2) or elsewhere.  Subsequently,
cvery vear, by a shorl amendment of the Central Sales Tax Act,
the vcar then current (i.e. the year current at the time of each
suhsequent amendment} could be substituted.

This would mean that the Sales tax law in force in the State
on the first April of the then current year would be attracted to
the Central Sales Tax Act. No doubt, if, after the 1st April of
one year and before the 1st April of the pext year, a particular
State legislature makes any amendments in its own Sales Tax
Law, those amendments would not be attracted. This situation
cannat, in theory, be avoided. The Union can, however, request
the States, by a general letter, not to make amendment in the
Sales Tax laws, during the middle of the vear, as far as possible.

As a short teem measure, the third alternative should be
adopted. Tn addition, as a long term measure, the first alter-
native should be adopted.

Poini 11-—Penaltiecs—section 9(2) Central Sales Tax Act. Chapler 4

There is some uncertainty as to how far section 9(2} of the
Central Sales Tax Act covers penaldes leviable under the State

- ) ) i . ,7 P [
I, Seo alse point 12, infrea.
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Sales Tax law. The doubt arises because of absence of specific
mention of penalties.

One alternative (to remove the doubt on the subject) would
be to insert the following sub-section in section 9 :—

“3(A) In particular, and without prejudice to the gene-
rality of the provisions of sub-section (2), penalties
leviable under the general Sales Tax law of the State
shall also be leviable for the purposes of this Act, as
if the tax under this Act had been levied under the
ceneral Sales Tax law of the State.”

But this would not meet the objection of inequality which
has been ramsed in some cascst. To remove that objection, a
hetter course would be to provide penalties in the Central Act,
iDetails of the provision cannot be indicated, as that involves

several administrative aspects].

Poini 12—Central Sales Tax Act to be self-contained.

As regards the entire Central Sales Tax Act, the recommenda-
tion is that the Act should be scli-contained. The specific amend-
ments suggested above® should, of course, be undertaken, as an
urgent measure. But, as a long term measure, it is desirable
to make the Act self-contained, in respect of matters for which
section 9(2), at present provides®.

Point 13—Punishment under section 10,
Central Sales Tax Act.

Punishment for the offence of making false statements in
declarations under the Act, should be dealt with on the basis
of the amount involved, that is to say, by regulating the punish-
ment according to the amount of tax which would bave been
eviled if the statcment by the assessee (discovered to be false),
had been accepted as true. If, say, the amount of such tax
exceeds ten thousand rapeces, or if the casc is one of a second or
subsequent conviction, the maximum punishment could be seven
year's imprisonment. with a suitable minimum in other cascs, the
maximum imprisonment covld be threc years ( with fine as an
alternatixe)., but there necd be no minimum.

1. See Mahen Lal Chokhani v. Commercial Tax Qfficer, (1971 28 3.7.C.
367, 373 Cab.

. Points 10 and VI, supra.

3. Sac also point 10 supre.

&)
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In that case. section 10 of the Central Sales Tax Act, 1956.
could be revised as follows (—

“10. If any person—-
[(a} to (I) as in existing section], he shall be punish-

{i) if the amoumnt of tax which would have been evaded
if the affence had not been discovered or the amount
illegally collected. as the case may be, exceeds ten
thousand rupces. or if the case is one of a second or
subsequent conviction for an offence under this Act,
with imprisonment for a term which may extend to
seven vears but which shall not be less than six
maonths, and with fine -

(i1} in anv other case, with imprisonment for a term which
may extend to three years, or with fine. or with
both ;

and when the offence is a coatinving one, the find under sub-
cluuse (1) or sub-clause (i) of this clause, may he a daily fine
which may extend to fifty rupces for every day during which
the offcnce continues.

Poing 14—Mininuen punishmeni—Relaxation of. -

While inserting minimum punishment® it is not desirable to
insert any provision for relaxation.

Poimt 15—Abetrmeni—Proposed section 108
Central Saler Tax Act.

A new section should be inserted in the Central Sales Tax
Act as follows :—

“I0-B. If a person abets or induces in any manner another
petson to make and deliver an account, statement,
or declaration relating to any transaction chargeable
to tax under this Act, which is false and which
he either knows to be false or does not believe to be
truc, he shall be punishable—

{1) il the amount of tax which would have been evaded
if the declaration, account or statement had been

I, See, wwpra. Point 13,

Chapter 5.

Chapter =,

Abetment ¢
faise ac-
caunts etc.
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accepted as true. exceeds of ten thousand rupees
or if the casc is one of a second or subseguent
conviction for an offence under this Act, with im-
prisonmaent for a term which may extend to seven
vears!, and with fine :

(it} in any other case, with imprisonment for a term

Chapter 5

which may extend to three years, or with fine, or
with both.

Point 16—Corporations : Proposed section 10-C.

Central Sales Tax Act.

The following scetion should be inserted in the Central Sales

Tax Act.

“10-C. (1) When a corporation 15 convicted of an

(3)

offence under this Act, it shall be competent to the
Court before which the conviction takes place. to pass
on the corporation a sentence of public condemnation,
in addition to any other punishment to which the
corporation may be sentenced.

When such 2 sentence is passed, the court shall cause
the name and place of business of the corporation,
the offence, the fact that the corporation has been
so sentenced and any other punishment imposed, and
such other particulars as the court any comsider to
be appropriate in the circumstances of the case,
to be published at the expense of the corporation
in such newspapers or in such other manner as
the court may direct.

The expenses of such publication shall be recoverable
from the corporation in the same manner as fine.™?

Chapter 5. Point 17—Publication of name of convicted individual.

A provision for publication of name of convicted individual
should be added?® in the Central Sales Tax Act.

I, Minimura punishment not fegarde? as necessaty in this case.

1. ¢f. section 547, Cr.P.C. 1898,
3. It could be put as section 10-DD.
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Puine 18—Separate law regarding amoui illegaily collected 65 (p.pier 6
faxes. .

To facilitate and enforce recovery by the citizen of auy amount
illcgally realised as lax by a private person {whether as sales
1% or any other tax), a separate law conaining a provision
|somewhar an the following lines], should be made! by Parlia-

it

ent o %

“Where auy person other  than & public officer® has,
purporting to act i pursuance of any law impaosing
w tax, vealised from any other person as 1ax any
amount not lepally due from such person as such
tax, he shall*, unless he proves thar he has sefunded
the amount to that parson or has otherwise accounted
for the amount in accordance with such law, deposit
the amount so eollected without delay in the neacest
Government Treasury, and shall intimate the parti-
culars of the case to that person by special or gencral
notice and to the aulhority to whom he would be
lable to account if the amount had been legally due
as tax.”

This is the proposed prircipal provision®. The Treasury would,
ol course. refund the amount deposited. to the person entitled.
Limitation far suit for refund should run from daic of publication
of notice. Other incidental and’ procedural provisions could be
devised, as may be considered suitable.

Point 19—Check posts. Chapter 7.

It has becn stated that there is some constitutional difficulty
in regard to provisions for the establishment of check posts for
checking the evasion of tax on the sale of goods. A preliminary
examination of the case law, however, shows that there should
be no scrious difficully, if the provision is properly framed.

We would like to place on record our warm appretiation of
the valuable assistance we  have received  from Mr. Bakshi,
Momber-Seeretary of the Commission in the preparation of this
.epurt

To he Implr: nemed by a aeperaze law:.

. The exaression **Public Officer™ to be defined.

. Punishment for coniravention can be imposed.
_4::eh csiovant cnapler for detailed recommeadation.

Jad b2 ..-!
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P. B. Gajendragadkar Chairman
P. K. ‘fripathi Member
5. 5. Dhavan Member
S. P. S¢n Varma Member!
P. M. Bakshi Member-Secretary

Dated : New Delhi, the 20th May, 1974,

1. Shris. P. Sen Yarma has signed the report subject 1o a separatc naote.




LAW COMMISSION
Note by Member, Shri 8. P. Sen-Varma

1 regret that 1 have to differ from the view of my esteemed

Reasons for
a separate

colleagues regarding the scope and nature of the amendment of note.

section 5 of the Central Sales-Tax Acgt, 1956. 1 think that
unless that section is made comprehensive as well as precise, as
far as practicable, by suitable amendments, doubts and ambigui-
ties regarding the scope and meaning of the section will persist
and they will not be likely to be removed by the two proposals
{negative in character) suggested in the majority report. T am
fortified in the view I have taken regarding the amendment of
section 5§ by what 8. R. Das, J. (as he then was) said in his
dissenting judgment in the second Travancore case. Hc first
posed the question as to what was the scope of the ban imposed
on the States by article 2R6{I1}b) 7 He felt, the answer would
depend on the meaning that may be ascribed to the phrasc “in
the course of”’ occurring in clause (1)(b) of article 286. He re-
ferred to the unanimous decision of the Court in the first Travan-
core case according to which “whatever else may or may not fall
within article 286(1)(b), sales and purchases which themselves
occasion the exports or imports of the goods, as the case may
be, out of or into the territory of India come within the exemp-
tion...... Y. According to him, this was sufficient to dispose of
that case and it was not then necessary to decide what else might
fall within that phrase. Then Das, J. said —

“This Court is now called upon to decide that point.”

(Vide para 48 of the judgment as reported in the ALR.)

In my opinion, the two proposals of the majority relating to
the amendment of section 5 will leave the point still undecided
thereby keeping the door open for doubts, disputes and ambi-
guities.

187
20 M of Law/74—13
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I cicculated this note without this  paragraph and the few
subscquent paragraphs to the other Members of the Commission
including the Chairman. The specific suggestions made in this
note were not before the Commission on any previous occasion
during our discussion although the matter was discussed 1 a
general way when | put forward my views that a comprehensive
amendmeni would be very likely Lo reduce chances of doubts and
ambiguitics. But neither my view expressed  at that time was
acceptahle to my colleagues nor the specific  sepgestions now
made in this note have been  agreed  to by them before the
finalization of their views.

Before I close this topic T like to make a brief mention of
the objections made by the Chairman and other Members to my
specific suggestions during the discussions of their note and my
note,

In the revised draft note of thc majority prepared after such
discussions substantially the same objections in a slightly different
languape have been given. These objections are, (1) “it would
not be quite appropriate to inscrt such elaborate provisions in the
Act” in view of the narrow problem  before the Commission
arising from Khosla’s case, (2) any attempt “to cover other aspects
of import-salcs and export-purchases is likely to create compli-
cations. The verbal formula that mav be thought of in this res-
peet would create iniricacies of iis own.”, (3) “while a detailed
discussion and claborate treatment of various aspects might be
appropriate in a judgment, it would be out of place in a statutory
provision of the nature under consideration.”

As regards objection (1), I may say that in view of the sharp
divergence of opinions since almost the very beginning, on this
complex subject not only in the highest judiciary of the land and
other Courts and authoritics but also in the Law Commission
of India, we should try to ensure that section 5 which in a sense
explains and defines the scope of article 286(1)(b) should be as
clear as possible. In view of the history before us we should
not besitate to make elaborate provisions in the section in spite
of the narrow problem arising from Khosla's case. And on a
perusal of the judgment in Khosla's case it appears clear that
problem thrown up by it cannot be regarded as narrow because it
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has several facets, In my view the suggestions of the majority
may make it necessary to make yet another reference to the Law
Commission on the samc subject as centained in section 5,

As regards objection (2), it is difficult to see why other neces-
sary and relevant aspects of import-sales and export-purchases
shauld not be clearly specified in section 5. Because in present
section 5 this has not been done, brevity of the section has been
attained with serious consequences trailing behind in the shape
of ambiguitics, doubts and disputes about the scope and cxtent
of the section.

50 far as sales or purchases preceding export and sales or
purchases succeeding import are concerned, they may—Dbut only
may—be covered by the suggestions of the majority, but those
suggestions do not cxpressly take such sales or purchases out of
the purview and cope of section 5 and article 286(1) (b) with
the result that agaia it may be agitated before the Supreme Court
that such sales or purchases come within the scope of that section
and that article. And who knows that the Supreme Court may
not in the absence of clear langnage in section 5 in this regard
decide, in spite of the suggestions of the majority being incor-
porated in that section, to adopt the view which Das, I. (as he
then was) so eclaborately and forcefully put forward in his dis-
senting judgment in the second Travancore case? A dissenting
judgment is as if it were, to use the word of a great Judge in
America, “brooding” in the heavens ready for descent and accept-
ance on carth at any time. In this way, the suggestions of the
majority may, if accepted, create more intricacies and compli-
cations because those suggestions of the majority do not speci-
fically exclude the first sale or purchase before the export and
the last sale or purchase after the import. Therefore the sharp
controversics as to whether they are sales or purchases in the
course of export or import will remain. I am fortified in this
view because Das, J. did not accept the view that the first sale
or purchase before cxport and the last sale or purchase after
import were sales or purchases for the purpose respectively of
export or import. His stand was that such sale or purchase was
so integrally connected with export or import that they formed
integral parts of such export or import. In my suggestions, I
have tried to make the position as clear as possible.

As regards objection (3), here again I respectfully differ. 1
readily admit that human language is imperfect and slippery and
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any unnecessary lenth and prolixity of language must be avoided
in a statute. But if after elaborate discussion and examination
of an enactment from various aspects with the assistance of the
members of the Bar, the Court has pointed out flaws, defects,
lacunae and ambiguitics in the enactment, the framers of the
statute should make every attempt to remove those flaws. de-
fects, lacunae and ambiguities and for that purpose should not
fightshy of making the language of the enactment claborate in
so far as that is necessary, but mo mere. As Viscount Bryce
said in his Tnaugural Lecture on February 25, 1871 on entering
the duties of Regius Professorship of Civil Law at Oxford —

“The power of stating a proposition of law in comprehensive
and exact terms wide enough to cover all cases con-
templated and yct precise enough to exclude cases
more or less similar, to which the rule is not intended
to apply, is valuable to the text-writer and quife indis-
pensable to the framers of statutes.”

(underlined by me.)

It we look at the Indian Statute Bouk and the Statute Book
of any other English-speaking country, we shall find that they
abound in sections with elaborate provisions. Even the Con-
stitution of India has many articles which are very lengthy and
these lengthy articles occur in large number in Part XITI—Fin-
ance, Property, Contracts and Suits (art. 286 occurs in this
Part), because provisions relating to these matiers are in their
very nature very complex and intricate and to bring out their
scope, meaning and implications, elaborate provisions were felt

LECcessary.

1 must admit, however, in all humility that human-being
being imperfect, a perfect statute has not yet been written not
will it cver be.

1 now propose to deal with and discuss article 286{1)(b} of Introductory

the Constitution and section 5 of the Central Sales Tax Act,
1956 in an attermnpt to find out the exact scope and meaning of
these two provisions as they have been topics of controversy for
a long time. TFor this purpose I like to discuss in bricf the
constitutional position in regard to sales taxes in general because
that may help us in forming a clear view of the particular matter
which is the immediate object of this study.
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The letter dated the 12th April, 1973 received from ths
Minister of Law, Justice and Company Affairs constitutes the
third reference from the Government of India to the Law Com-
mission relating infer alia to the scope, extent, meaning and
implications ef article 286 of the Constitution ; and as a matter
of fact the Central Sales Tax Act, 1956 was passed on the re-
commendations contained in the Commission’s report on the first
reference. The first reference was made shortly after the intro-
duction of the Constitution (Tenth Amendment) Bill, 1956 in
Parliament in which there was a proposal to empower Parlia-
ment to formulate by law principles inter alia for determining
when a sale or purchase of goods takes place in the course of
the import of the goods into, or export of the goods out of, the
tertitory of India. This Constitution fAmendment) Bill on its
enactment became the Sixth Constitution (Amendment) Act,
1956. By this amendment, a number of changes was made in
the Constitution with. respect to sales tax. These changes in
brief were as follows :—

(1) A new entry 92A was introduced in the Union List in
the Seventh Schedule to the Constitution whereby Parliament
acquired exclusive power to make law with respect to “taxes on
sale or purchase of goods other than newspapers, where such
salc or purchase takes place in the course of inter-State trade or
commerce ;” formerly, Parliament’s power to make law was con-
fined to entry 92 of the Union List to “taxes on the sale or pur-
chasc of newspapers and on advertisements published therein”.
This entry 92 remains unchanged even now. Thus by new entry
92A, Parliament’s power was enlarged to cover the power to make
laws with respect to taxes on the sale or purchase of goods
other than new:papers in the course of inter-State trade and com-
merce. This amendment was in a sense in consonance with the
cxclusive power to Parliamept to make laws with respect to
“inter-State trade and commerce” specified in entry 42 of the
Unjon List. We are not however much concerned here in this
note cither with the new entry 92A or with the provisions con-
tained in articlcs 301 to 307 which broadly speaking may be
regarded as the commerce clauses of our Constitution,

(2) The second change was that 2 new entry 54 was subs-
tituted for the original entry 54 in the State List. Original entry
54 was as follows :—

“34. Taxes on the sale or purchase of goods other than
newspapers.”
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The new entry 54 reads as follows \—

“54 Taxcs on the salec or purchasc of goods other tham
newspapers subject to the provisions of entry 924 of
list 17.

The combined effect of these two changes namely, the in-
scrtion of entry 92A in List I and the amendment of entry 54
in List 1T as well as of the substitution of new clause (2} for
the original clause in article 286 was that a Statc Legislature
was completely denuded of whatever power it had, to make laws
with respect to taxes on the sale or purchase of goods in the
course of inter-State trade or commerce by virtue of the origi-
nal clause (2) of article 286 and entry 54 of List 1T as it stood
before the amendment of 1956,

(3} The third change brought about the Sixth Constitutional
Amecndment of 1956 was the insertion of a new sub-clause {g) 1n
clause (1) of article 269 whercby taxes on the sale ar purchase
of goods other than newspapers in the course of infer-State
trade or commeree “shall be levied and collected by the Govern-
ment of India but shall be assigned to the States in the manncr
provided in clausce (2)" of atticle 269.

(4) The fourth change made by the Sixth Amcendment in
19356 was the insertion of a new clausc (3) in article 269 us
follows :—

“(3) Parliament may, by law, formulale principles for
determining when a sale or purchase of goods takes
placc in the course of inter-Siate trade or commerce.”

(5) In the fifth place, the Explanation to clause (1) of article
286 was omitted as it became unnecessary in view of the pro-
visions of new clause (2) of article 286. The Explanation which
was omitted laid down for the purposes of article 286 (D) {a}, a
rule that “a sale or purchase shall be deemed to have taken place
in the State in which the goods have actually been delivered as
a direct result of such sale or purchase for the purpose of con-
sumption in that State, notwithstanding the fact that under the
general law relating to the sale of goods, the property in the
goods has by rcason of such sale or prrrchase passed in another
State.” The Explanation had also given rise to a great deal of
legal controversy and practical difficulty.
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(6) Sixthly, for clauses (2) and (3), two new clauses (2) and
(3} were substituted in article 286 a3 follows:—

“(2) Parliament may by law formulate principles for deter-
mining when a sale or purchase takes place in any
af the ways mentioned in clause (1)

(3) Any law of a State shall, in so far as it imposes, or
authorises the imposition of, a tax on the sale  or
purchusc of goods declared by Parliament by law to
be of special importance in inler-State  tradc  or
commerce. be subjeet Lo such restrictions and condi-
tions in regard to the system of levy, rates and other
incidents of the tax as Padiament may by law

specify.”

The above analysis shows the far-rcaching  changes
made by the Sixth Constitutional Amendment in the
structure  of the sales tax system of the country and in  the
powers and jurisdiction of Parliament and State Legislatures
with respect thereto. It was for the first time in our constitu-
tional history that Parliament was empowered to formulate by
law principles for determining when a sale or purchase of goods
takes place in any of the foliowing ways, that is to say :—

fa) where such sale or purchase takes place outside 2
state [art. 286(1){a)]:

{b) wherc such sale or purchase takes place in the course
of the import of the goods into, or export of the goods
out of, ihe territory of India fart. 286(1}(b)];

(¢) where such sale or purchase takes place in the course
of inter-State rade or commerce [art. 269(3)1.

[N.B.—It secms that the use of the word “when” in article
269(3) and article 286(2) and the use of the word “where”
in entry 92A of the Union List or in article 286(1), were not
intended to signify any distinction and difference because such
distinction and difference arc not casy to discern in respect of
the same subject matter. It scems that these two different
conjunctions “when” and “where” were used to signify the same

situation:]

The object of these provisions was to make it clear that'a
State Legislature cannot makc any law which may have the effect

L
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of extra-terrilorial operation, that is, operation beyond and out-
side the territory of the State. That a State Legislature has
no such cxtra-territorial power of legislation is clear from the
provisions of article 245 and article 246(3) of the Constitution.
This however is not the case with Parliament in view of the
specific provisions of article 245(2). In this connection the words
“for the whole or any part of a Staic” in article 245(1} and the
words “for such State or any part thereof” in article 246(3) may
be noted.

The Law Commission in 1956 was invited by the Government
of India to make recommendations relating to the formulation
of principles in respect of the three matters specified above.

It may not be out of place to mention here that there 18 N0 No specific
specific entry in any of the three Lists in the Seventh Schedule g}lg&:l“tt?:“
to the Constitution under which Parliament has the power 10 relating to
make law with respect to taxes on sales or purchases of goods ;:’]‘j: 0!_0“
taking place outside a State or in the course of import or expori pyrchases
although Parliament may exercise such power under article 248 iﬂfthe course
read with residuary entry 97 of the Union List. No such law has :’r.,gi‘,'ﬁ? or
however, been enacted by Parliament. The position thercfore is
that at present there is no parliamentary Jaw with respect to taxes
on these two categories of sales and purchases and the Legislature
of a State has no power at all in relation to these cases because
powers of the States have been expressly taken away by article
286(1). Therefore, when in accordance with the principles
formulated by Parliament in section 4 and section 5 of the Cen-
tral Sales Tax Act, 1956, any sale or purchase of goods is a sale
or purchase taking place outside a State or a sale or purchase
taking place in the course of import or export, such a sale or pur-
chase is not taxable at all under any law at present. The Central
Sales Tax Act, 1956 provides only for the imposition of taxes on
inter-State sales or purchases under Chapter I1I of the Central
Sales Tax Act, 1956, It may be mentioned here that “goods”
as defined in the Act do not include newspapers.

The question for our present purpose therefore naturally E;ﬁ%qﬁ]:s-
arises,—which exactly are the sales or purchases of goods taking decided.
place in the course of the import of the goods into, or export of
the goods out of, the territory of India ? And herein lies the rub.

My endeavour in this note will be to find out and recommend a
correct and proper solution of this question so as to set at rest
as far as practicable all doubts and controversies which have



importance
of foreign
trade in
the inter-
ests of
federal fina-
nce and of
sales-tax
in the
interests

of State
£conomy.

195

been agitating and troubling the minds of all concerned practically
since the adoption of the Constitution. And if for this purpose
I am to suggest rules, principles, guidelines and criteria which
may not be strictly logical and may 1o scme extent even smack
of artificiality, I should not hesitate in doing so, for. as has been
said, life of the law is not logic but experience.

Export and import trade, that is foreign trade has all along
been under the exclusive power and jurisdiction of the Centre
(entry 41 of the Union List). Thic was so even under the
Government of India Act, 1935 (entry 19 of the Federal List
in the Seventh Schedule): but in that Act there was no pro-
vision corresponding to article 286 of the Constitution. I need
not stop herc to consider section 297 of the Government of
India Act, 1935 as that section cannot be of much help in
grasping the scope of article 286 except that that section prohi-
bited under sub-section (1){a) a Provincial Legislature or a
Provincial Government from enacting any law or taking any
executive action prohibiting or restricting the entry into or
export from the Province of goods of any class or description.
It should be noted that in view of the language used, this pro-
hibition or restriction was operative not only in relation to other
Provinces but also as regards foreign countries. Foreign trade
being thus within the exclusive competence of Parliament, Par-
liament has the power to impose by law, and has in exercise
of that power actually imposed by law, customs dutics on im-
ports and exports under the Sea Customs Act, 1878 (now
under the Customs Act, 1962) read with the Indian Tariff Act
1934 (cntry 83 of the Union List corresponding to entry 44 of
the Federal List in the Seventh Schedule to the Government of
India Act, 1935). Importance of import and export and cus-
toms duties on import and cxport in the interests of federal
finance and cconomy cannot be over-emphasised. Therefore,
the framers of the Constitution were anxious that our foreign
trade should not be subjected’ to the power of the States to
jmpose by law taxes on sales or purchases of goods if such
sales or purchases could be regarded as sales or purchases of
soods taking place in the course of import or ¢xport.

At the same time, in the interests of State Finance and
economy, thc makers of the Constitution did not like to curtail
unnccessarily the power of the States to impose taxes on the
sales or purchascs of goods because perhaps the most impor-
tant source of revenue for the States was the taxation of sales or
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purchasc of goods under entry 54 of the State List. They,
therefore, procecded on the view that only those sales or pur-
chases should be taken out of the States” power to impose taxes
which weee in a strict sense sales or purchase taking place in
the course of imvort and export and no more. And this objec-
tive was sought to be achieved by article 236(1)(b). In the
absence of the kar of article 286(1)(b), sales and purchases
taking place in the course of import or export might be subjec-
ted to taxes under the sales-tax laws of the Statecs. The result
m that case would be not only reduction of the volume of
tforeign trude but also double taxation. This was noted by the
Supremce Court in the first Travancore case in 1952 and also
in the second Travancore case in 1953, Thus, Patanjali Sastri
C.J., in the first Travancore case observed in paragraph 12 of
the judgment as reported in AIR as follows:—

“It might well be argued, in the absence of a provision
like clause (b) prohibiting in terms the levy of
tax on the sale or purchase of goods where such
sales or purchases are effected through the machi-
nery of cxport and import, that both the powers
of taxation though cxclusively vested in the Union
and the Statcs respectively, could be exercised in
respect of the same sale by export or purchasc hy
import, the sales-tax and the export duty being
regarded as csscntially of a different character. A
similar argwment induced the Federal Court to
hold in Frovince of Madras vs. Boddu Paidanna
ard Sons, 1942 FCR 90, that both Ceniral excise
duty and proviacial sales tax could be validly im-
posed on the first sale of groundnut oil and cake
by the manufacturer or producer as “the two taxcs
are economically two separate and distinct imposts’.
Lest similar reasoning shoold lead to the imposi-
tion of such cumulative burden on the export-
import trade of this country which is of great im-
portance to the nation’s cconomy, the Canstituent
Assembly may well have thought it necessary to
exempt in ferms sales by export and purchases by
import from sales-tax by inserting article 286(1)(b)
in the Constitution.”

Then in the second Travancore case in 1953, while explaining
and further clarifying the decision in the first Travancore case,
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the same Chief Justice (Patanjali Sastri, C.J.) observed in para-
graph (14) of the judgment as reported in AIR—

“It is true, as pointed out in the previous decision, that
the export-import trade is important to our national
economy, but it is no less true that the State-power
of taxation is essential for carrying on its admini-
stration, and it must be as much the constitutional
purpose to protect the one as not unduly to cur-
tail the other. The question really is, how far did
the Constitution makers want to po in protecting
the forcign trade by restricting the power of taxing
sales or purchases of goods which they confoerred
on the States under entry 54 of List II. The pro-
blem before them was one of balancing and recon-
ciling the rival claims of forcign trade in the inter-
ests of our national cconomv and of the States’
power of taxation in the interests of the expanding
social welfare needs of the people committed to its
charge and we have their sclution as expressed in
the terms of clause (13(b). It is for the Court to
interpret the true mcaning and scope of those terms
without assuming that the one constitutional pur-
pose was regarded as more important than the
other. This Court has already held in the pre-
vious decision that clausc (1)(b) protects thc ex-
port-import trade of this country from double
taxation by prohibiting the imposition of sales tax
by the State on export sales or import purchases,
and we find no warrant in the language employed
to extend the protection to cover the last purchase
before expert or first sale after import.”

In the above analysis of the constitutional position 1 have
tried to show that the implication of article 286 even before 1956
was that there might be some sales or purchases in the twilight
zone of forcign trade which could legitimately be regarded as
pact and parcel of foreign tradc itself and therefore be regarded
as sales or purchases in the course of import or export so as ta
take them out of the States’ power and competence. It is
therefore, the esscatial job of all concerned to find out and pin-
point as correctly as possible, sales and purchases in that twilight
zonc so that such sales and purchases may be excluded from the
power and compeicace of the States.
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Before 1956, there was no specific provision in the Consti-
tution on this aspect of the matter. Naturally therefore it was
left to be decided and determined by the Courts and in final
analysis by the Supreme Court itself. And as we have alrcady
indicated, Supreme Court, did decide and determine this thorny
question although, as we shall presently see, the decisions of
the Supreme Court could not sct at rest all the doubts and mis-
givings as to the scope and meaning of the expression ‘sale or
purchase of goods taking place in the course of import of the
‘goods into, or export of the goods out of, the territory of India’.

The case of State of Travancore-Cochin and Others vs. the
Bombay Company Limited, AJR 1952 §. C. 366 (referred to
as the first Travancore case) was one of export sales and the res-
pondents were asscssed to sales tax on the turn over of the
sales of their commoditics (coir products, lemon grass oil and
tea) in which they dealt. The dealings followed more or less
the same pattern in all the cases and consisted of export salcs
of the respective commodities to foreign buyers on either c.if.
or f.o.b. terms as the case might be. The respondents claimed

exemption from assessment in respect of the sales effected by

them on the ground inter alia that such sales took place in the
course of the cxport of the goods out of the territory of India
within the mecaning of article 286(1)(b) of the Constitution.
However, the sales-tax authorilies rejected this contention of
the respondents as in their view the sales were completed before
the goods were shipped and could not therefore be considered
to have taken place in the course of the export. This view of
the State Sales Tax Authoritics might have been regarded as
the only correct view had article 286(13(b) not been there in
the Constitution. Indeed such a view might be fully supported
had the cases arisen under the Government of India Act, 1935
where, as already pointed out, there was mo provision corres-
ponding to article 286. But as we have tried to show that in
making the provisions of article 286, the makers of the Consti-
tution proceeded on the assumption and implication that in the
interests of foreign trade of India, there might be some sales
or purchases of goods which should be regarded as sales or
purchases taking place in the course of the import of the goods
into or export of the goods out of the territory of India, although
in the narrowcst sense such sales or purchases were not in
the actual coursé of import or export. According to the nar-
rowest view, only those sales or purchases which are effected by
the tranfer of documents of title to the goods on the high seas

The frst
Travancore
case (1952).
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(beyond tiic customs frontiers of India) would come within the
scope of article 286(1) (b) and no more.

Be that as it may, the High Court of Travancore-Cochin
did not acccpt this narrow view and accepted the contention of
the respondents, and quashed assessment made by the State
Sales Tax Authorities and held that the cases came within the
excmption of article 286 and were not liable to sales-tax under
the State sales-tax law. As a matter of fact, the Travancore-
Cochin High Court in its judgment clearly cxpressed the view

that :—

“The words ‘in the course of make the scope of this
clause very wide. It is not restricted to the point of
time at which the goods are imported into or export-
ed from India. The series of transactions which
necessarily precede export or import of goods will
come within the purview of this clause. Therefore,
while in the course of that series of transactions the
sale has taken place, such sale is exempted from
the levy of sales tax. The sale may have taken place
within the houndaries of the State. FEwen then,
sales-tax cannot be levied if the sale had taken
place while the goods were in the course of import
into India or in the course of export out of India”.

This wide view put forward by the High Court on the mean-
ing and scope of article 286(1)(b) drew forth from learned
counsel appearing before the Supreme Court on behalf of the
Union, the several State Governments, and the respondents as
many as three other different views on the scope, meaning and
imterpretation of article 286(1) (b) thereby clearly showing that
that article contained in its apparently simple language seeds
of conflict, discord and dissent as each of the four views (in-
cluding the view of the Travancore-Cochin High Court) might
be regarded as legitimate and proper according to the upholders
of the respective views. These four views were, in the words
of the Supreme Court as follows :—

(1) According to the first view put beforz the Supreme
Court on behalf of the State of Madras (now Tamil Nadu}-—
The exemption granted by article 286(1) (b) is limited to salks
by export and purchases by import, that is to say, those sales
and purchases which occasion the expert or import, -as the case
may be, and extends to no other transactions however directly



200

or immediately comnected, in intention or purpose, with such
sales or purchascs, and wheresoever the property in the goods
may pass to the huyer. The Advocate-General, Madras thought
that a Stare could not impose sales-tax though title passed within
the State limits while the goods are still under transport on the
high seas and no question of exemption could therefore arise.

(2) According to the second view.—In addition to the sales
and purchases of kind described above (in the first view),
the excmption covers the last purchase by the exporter and the
first sale by the importer, if any so directly and proximately con-
nected with the export sale or import purchase so as to form
part of the same transaction. This view was sponsored by the
Attorney-general of India.

{3) According to the third view.—The exemption covers
“pnly” those sales and purchases under which the property in
the goods concerned is transferred from the seller to the buyer
during the course of transit, that is, after the goods begin to
move and before they reach their foreign destination. This was
the view supported by the Staie of Bombay (as it then was) and
ctrtain other States.

(4) The fourth view which was the view of the Travancore-
Cochin High Court in the case, has been expressed by the High
Court in the passage already exiracted from its judgment.

Of these four views, according to the Supreme Court, the
first view was the narrowest and the fourth view, the widest.

After referring to these four views and briefly discussing
them, the Supreme Court stated in para 10 of the judgment as
reported in the ALR—

“We are clearly of opinion that the sales here in ques-
tion, which ocecasioned the export in each case, fall
within the scope of the exemption under article
286(1)(b). Such sales must of necessity be. put
through by transporiing the goods by rail or ship
ont of the territory of India that is to say, by emp-
loying the machinery of export. A sale by export
thus involves a series of integrated activities com-
mencing from the agreement of sale with a foreign
buver and ending with the delivery of the goods to
a common carrier for transport out of the country by
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fand or seq. Such a sale cannot be dissociated from
the export without which it cannot be effectuated,
and the sale and the resultant export formi paris of
a single transaction. Of these two integrated acti-
vities which together constitute an  export, which-
ever first occurs  can well be regarded as taking
place in the course of the other. Assuming without
deciding that the property in the goods in the present
cases passed to the foreign buvers and the sales were
thus completed within the State before the goods
commenced their journey as found by the Sales Tax
Authorities, the sales must, nevertheless, be regarded
as having taken place in the course of the export
and are therefore exempt under article 286(1)(b).
That claise, indeed, assumes that the sale has taken
-place within the Lmits of the State and exempts it
it it takes place in the course of the export of the
goods concerned.”

{N.B.—The lincs have been underlined by me.)}

And in para 14 of the judgment, the Court held—

“We accordingly hold that whatever else may or may
not fall within article 286(1)(b), sales and pur-
chases which themselves occasion the export or the
import of the goods, as the case may be, out of
or into the territory of India come within the exemp-
tion and that is enough to dispose of these appeals.”

1t may be pointed out that though in the body of the judg-
ment the expressions “export sale”, “import purchase”, “sale by
export” and “purchase by import” have been used, in its final
conclusion in para. 14 of the judgment, quoted above, expres-

sion “sales and purchases which themselves occasion the export

or import” has been used. In the second Travancore case how-
ever, as we shall have occasion to note, this order was reversed,
and the expressions “sales by export” and “purchases by import”
have been used in the final conclusions of the Court and not the
expression “salcs and purchases which themselves occasion the
export or import.”

The Supreme Court expressed no opinion on the point raised
in the coursc of the argument as to whether ‘sale’ imports a
wider concept than the passing of title in the goods from the
seller to the buyer which under the law relating to the sale of
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goods is determined by highly technical rules based upon the
presumed intention of the parties and liable to be displaced by
their expressed intcmtion.

The Court did not accept the suggestion made from the Bar
that on the construction of article 286(1)(b) indicated by .the
Court, 2 “sale in the course of export” would become practicaily
synonymous with “export” and reduce clanse (b) to a mere
redundancy. The Supreme Court pointed out that in the absence
of article 286(1)(b) which expressly prohibits imposition of
taxes on the sale or purchase of goods in the course of import
or export, the States might impose tax on such sales and pur-
chases in exercise of their cxclusive power under enlry 54 of
the State List and the Union also might impose customs duties
in exercise of its exclusive power under entry 83 of the Union
List and thus the same sale by export and the same purchase
by import would be subject to both sales-tax and customs duties,
becausc these two imposts are essentially of a different charae-
ter. As already mentioned, the Supreme Court in support of
this view cited the Federal Court case of Province of Madras
vs. Boddu Paidanna (1942) FCR 90 where the Federal Court
held that both central excise duty and provincial sales tax could
be validly imposed on the first sale of groundnut oil and cake
by the manufacturer or producer as “the two taxes are economi-
cally two separate and distinct imposts.”

In the result the Supreme Court by agrecing with the com-
clusion of the Travancore-Cochin High Court though on diffe-
rent grounds dismissed the appeals filed by the State ot Travan-
core-Cochin.

The following specific points which emerge from this decis-
ion deserve mention seriatim —

(1) That the language of article 286(1){b) which may
prima facie appear to be simple is not so in reality and is cap-
able of different interpretations, is clear from as many as four
different views mentioned in the judgment.

(2) A sale in order that it may come within the scope .of
the exemption under article 286{1) (b) must be a sale which it-
self occasions the export (or as the case may be, which itself
occasions the import.)

(3) A sale which itself occasions an export is a sale by
export which involves a scries of integrated activities commen-
cing from the agreement of sale with a foreign buyer and ending

I S ——
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with the delivery of the goods to common carrier for transport
out of the country by land or sea.

{4) Such a sale ie. a sale which itself occasions the export
therefore cannot be dissociated from the export without which
it cannot be cflectuated and the sale and the resultant export
from parts of a single transaction.

(5) Even where the property in the goods passes to a
foreign buyer and the sale is thus completed within the State
before the goods commence their journey, the sale must, never-
theless, be regarded as having taken place in the course of ex-
port and is therefore exempt under article 286(1) (b).

{6) As a matter of fact, article 286(1)(b) assumes that
the sale which itself occasions an export has taken place
within the limits of the State and exempts it if it takes place in
the course of the export of the goods concerned.

(7) In order that a sale or purchase can take place in the
course of export or import it is not essential that the property
in the goods must be transferred to the buyer during their
actual movement, as for instance, where (in the case of export)
and shipping document are endorsed, and delivered within three
State by the seller to a local agent of the foreign buyer after
the goods have been actually shipped or where (in the case of
import) such documents are cleared on payment Or acceptance
by the Indian buyer before the arrival of the goods Within the
State. This view, which lays undue stress on the etymology of
the word “course” and formulates a mechanical test for the
application of clause (b) of article 286(1) places too narrow

a construction upon that clause in so far as it seeks to binit its

operalion only to sales and purchases effected during the transiy
of the goods and would, if accepted, rob the exemption of much
of ity usefulness. (Para 13 of the judgment)

(My comments.—As a matter of fact, second part of sub-
section (1) and scecond pa'rt of sub-section (2) of section 5 give
effect 1o this view, but are not limited to-it only, The first part
of each of these two sub-sections goes further and gives effect to
the view of the Supreme Court expressed in its final conclusion
in para 14 of the judgment.)

1 have dealt with and analysed this case in some detail in or-
der to sce whether the pitk and substance of the meaning of

20 M of Law/74—14
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sale or purchase of goods taking place in course of import of
the goods into or export of the goods out of, the territory of
India, that is to say, whether the true and correct meaning and
scope of article 286(1) (b) have been brought out in the judg-
ment. The judgment, It is submitted with respect, is marked by
Jucidity and terseness of expression and shows clarity of views
on a difficult subject but in spite of these qualities, the judgment
has not becn able to set at rest all doubts and dispuwtes as to
the meaning of article 286(1) (b); on the contrary, it has given
rise to sharp divergence of opinions, as will appear from the
second Travancore case to which we now proceed.

The controversy was raised again in thc second Travancore
case (State of Travancore-Cochin vs. Sanmugha Vilas Cashew-
aut Factory, Quilen, ALR. 1953 S.C. 333). The same five
judges who heard and decided the first Travancore case hcard
and decided this case also. As a matter of fact, appeals in this
case formed part of the first Travancore case also, but after
they had been heard in part along with the other appeals from
the samc order, it was found that the material facts relating to
the course of business of the respondents in the sccond Travan-
core case had not been clearly ascertained and accordingly
those appeals were remitted to the High Court for further cn-
guiry and findings in regard to thos¢ matters. The other appeal
however in which the materials on record were found sufficient
were finally decided in the first Travancore case.

In the second Travancore case the respondents were dealers
in cashewnuts in the State of Travancore-Cochin and their
business consisted in importing raw cashewnuts from (i) ab-
road, and (ii) in purchasing them from the neighbouring
districts in the Statc of Madras as also (iii) in purchases made
in the local market and after converting them by means of cer-
tain processes into edible kernels, exporting the kernels to other
countrics, mainly America. The oil pressed from the shells
removed from the cashewnuts were also exported. The Consti-
tution having come into force on the 26th January, 1950, the
respondents in each appeal claimed exemption under article
286(1) (b) in respect of the purchases made from that date till
the 29th May, 1950, the end of the account year. The sale-tax
authorities having rejected the claim, the rcspondents applied
to the High Court under article 226 and the High Court upheld
the claim and quashed the asscssments so far as they related to
the said period. The State of Travancore-Cochin  then filed

the appeals to the Supreme Court.

The second
Travancore
case (1953)
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Before consideting how far the cashewnut purchases magde
by the respondents were entitled to the protection of article
2B6(1)(b), the Court again felt the necessity “to ascertain the
scope of such protection.” In this connection the Court reiterated
and recapitulated the four different views mentioned in the
first Travancore case as to the meaning and scope of article
286(1)(b) and after having done so, repeated what it had
held in the previous case in para 14 of the previous judgment—

“Whatever clse may or may not fall within article 286(1) (b),
sales and purchases which themselves occasion the
export or import of the goods, as the case may be,
out of. or into, the territory of India come within the
exemption.”

Then the Court proceeded to discuss and decide the only
question debated before it as to “whether in addition to the
export-sale and import-purchase, which were held in the pre-
vious decision to be covered by the exemption under clause
(1) (b), the following two categories of sale or purchase would
also fall within the scope of that exemption :—

“(1) The last purchase of goods made by the exporter
for the purpose of exporting them to implement orders
already received from a foreign buyer or expected fo
be reccived subsequently in the course of business,
and the first sale by the importer to fulfil orders pur-
suant to which the goods were imported or orders ex-
pected to be received after the import.

(2) Sales or purchases of goods effected within the State
by transfer of shipping documents while the poods arc
in the course of trapsit.”

As regards the first category mentioned above, the Court was
of the opinion “that the transactions are not within the pro-
tection of clause (1)(b)™. In support of this view the Court
gave a mumber of reasons. The Court first pointed out in para.
10 of the Judgment as reported in ATR—

“The word ‘course’ etgimologically denotes movement from
one point to another, and the expression ‘in the
course of not only implies a period of time during
which the movement is in progress but postulates
also a connected relation.”

20 M, of Law/74—15
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Arnd in support of this reasoning the Court sought to give an
analogy from the English Bankruptcy Act, 1869. It was held
in the case of In re Pryce; Ex parte Rensburg (1877) 4 Ch. D.
685 that the words “debts due to the bankrupt in the course of
his trade” in section 15(5) of English Bankruptey Act, 1869,
“do not extend to ail debts due to the bankrupt during the period
of his trading but include only debis connected with the trade.
“A sale in the course of export out of the country”, the Court
observed in para. 10 of the judgment, “should similarly be
understood in the context of clause (1) (b) as meaning a sale
taking place not only during the activities directed to the end of
exportation of the goods out of the country but also as part of
or connected with such activities. The time factor alone is not
determinative. The previous decision proceeded on this view
and emphasised the integral relation between the two where
the contract of sale itself occasioned the export as the ground for
holding that such a sale was one faking place in the course of
the export.”

(Underlined by me.)

The Court did not agree with the contention that on. this
principle of connected or integrated activities a purchase for
the purpose of export must be regarded as covered by the ex-
emption under clause (1)(b). The Court said—"A purchase
for the purpose of export like production or manufacture for
export, is only an act preparatory to export and cannot, in our
opinion, be regarded as an act done ‘in the course of the export
of the goods owt of the territory of. India’ any more than the
other two activities (i.e- production or manufacture for export)
can be so regarded.” (Para. 11 of the judgment.}

The views of Schmitthoff in his book—Export Trade
were cited by the Court in this connection with approval—

“From the legal point of view it is essential to distinguish
the contract of sale which has as its object the exporta-
tion of the goods from this country from other contracts
of sale relating to the same goods, but not being the
direct and immediate cause for the shipment of the
goods............... When a merchant  shipper in the
United Kingdom buys for the purpose of export goods
from a manufacturer in the same country, the contract
of sale is a home transaction; but when he re-sells
these goods to a buyer abroad that contract of sale
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has to be classified as an export transaction.” (2nd
Edn. p. 3).

The Court observed that “The same reasoning applies to the
first sale after {mport which is a distinct local transaction chlected
after the importation of the goods into the country has been
completed, and having no integral relation with it.” (Para. 11).

{underlined by me.)

The Court also referred to the practical difficulty in extend-
ing the exemption of article 286(1) (b) fo the last purchase for
the purpose of export and the first sale after the import.
“Supposing”, the Court observed in para. 13 of the judgment,
“A is the seler from whom B the export merchant purchases
the goods for export. If the sale is to be exempt, how is A to
be satisfied that the goods would actually be exported subse-
quently ?  And even if they were, it must be difficult for A to
prove to the Sales-tax Officer that they were so exported by B,
if proof was required. On the other hand, B might be keeping
the goods, waiting for orders to come or might change his mind
and not export the goods at all but sell them locally. In that
case, what would be the position of A vis-a-vis the Sales-tax
Officer demanding the tax? Could A escape lability if he
failed to collect the tax from B at the time of the sale? Or,
is A to collect the tax ignoring B’s declaration of his intention
to export and leaving him to apply for refund by producing
evidence of actual export, whenever that takes place? Even if
a sales-tax enactment provides for adjustment on those lines,
would not such legislation, in so far as it compels B to suffer
the tax unti! he actually exports the goods, contravene clause
(1) (b) which ex hypothesi exempts the transaction from sales-
tax ? And what would be the position if the goods were burnt
or otherwise lost in the meanwhile, and the export never took
place 7”

Noticing all these practical difficulties and uncertaintics, the
United States Supreme Court laid down the following rule in
the casc of Expresa Siderurgica, S. A. vs. Merced (194%) 337
Us., 154—

“It is the entrance of the articles into the expart stream that
marks the start of the process of exportation. Then
there is certainty that the goods are headed for their
forcign destination and will not be diverted to domes-
tic use. Nothing less will suffice.
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The Court then observed that similar difficulties and un-
certainties would  arise if the cxemption were sought to be
extended to the first sale after import. In the first place, the
first sale after import will be a local sale because it takes place
after the poods have becn actually imported into India i.e.
after the termination of the process of importation. In the
next place, how is the excmption to be applied to goads imported
from abroad after they are mingled with other goods and lose
their distinctive character ? In this connection the Court re-
jected the American doctrine of “original or unopened package.”

It is in the light of these discussions and conclusions that the
Court considered whether the imports of cashewnuts by the res-
pondents fell within the exemption of article 286(1) (b), and
if so, to what extent. These imports were divided into two
categoriecs—(i} purchases made through intermediaries (called
“the Bombay party”) doing business as commission agents at
Bombay. As the Bombay party acted as agents of the respon-
dents charging commission, privity was established between the
respondents and the African sellers. That being so, the pur-
chases of cashewnuts by the respondents from the African sellers
occasioned the import and therefore they came within the exemp-
tion of article 286(1)}(b) and were not subjected to sales-tax
law of the State.

In the other category. the Bombay party indented the goods
on their own account and sold the goods as principals to the
respondents and other customers but the goods were shipped
direct to Cochin or Quilon on c.if. terms. The shipping docu-
ments were made out in the name of the Bombay party as con-
signees and were delivered to them against payment through
bankers at Bombay. The Bombay party cleared the goods
through their own representatives at the port of destination and
issued scparate delivery orders to the respondents and other
customers for the respective guantities ordered.

The Bombay party were thus the purchasers from the African
sellers and the Bombay party sold the goods as principals to the
respondents at the port of destination by issuing separate de-
livery orders against payment. No privity being established
between the respondents and the African sellers, the respondents’
purchases were purchases from the Bombaey party of the goods
within the State. In other words, they being thus local pur-
chases could not come under the exemption under article

286(1)(b).

- -

e e e e e,

e ——
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As regards the sales or purchases effected in the State by
transfer of shipping (c.if.) documents while the goods are still
in transit, the Court’s decision was that it was well known that
such sales or purchases formed a characteristic feature of for-
cign trade, they therefore fell within the exemption of article
286(1)(b), “if the State is constitutionally competent to tax
such sales” as to which the Court cxpressed no opinion.

After such examination and discussion of the position, the
Court summed up its conclusions as follows in para. 16 of the
judgment :—

“{1) Sales by cxport and purchases by import fall within
the exemption under article 286(1)(b). This was
held in the previous decision.

{2) Purchases in the State by the exporter for the purpose
of cxport as well as sales in the State by the importer
after the goods have crossed the customs frontier are
not within the exemption.

{3) Sales in the State by the expurter or importer by trans-
fer of shipping documents whilc the goods are beyond
the customs frontiers are within the exemption, assum-
ing that the State power of taxation extends to such
transactions.”

5. R. Das, J. who was a party to the unanimous decision of
the Court in the first Travancore case did not agree this time with
the majority view and wrote a long dissenting judgnent. He
disscnted from the majority view on the construction and mean-
ing of article 286(1)(a) dealing with restrictions placed apon a
State as to imposition of tax on the sale or purchase of goods
where such sale or purchase takes place outside the State. He
also dissenred this time as to the scope of the expression “in the
course of” occurring in article 286(1) (b). He posed the ques-
tion, as to what was the scope of the ban imposed on the States
by article 286{1)(b)? He felt that the answer would depend on
the meaning that may be ascribed to the phrase “in the course
of” occurring in clause (1)(b)}. He referred to the unanimous
decisiqn of the Court in the first Travancore case according to
which “whatever else may or may not fall  within article
286(1)(b), sales and purchases which themselves occasion the
exports or imports of the goods, as the case may be, out of, or
into, the territory of India come within the exemption,........"

20 M of Law/74—16

S———
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According to him, this was sufficient to dispose of that case and
it was not then hecessary to decide what else might fall within
that phrase. He said, “This Court is now called upon to decide
that point”, (vide para. 48 of his Jjudgment) Das, J., then des-
cobed the practice of fureign trade in Tndia and how it was car-
ried on.  And he expressed his views in para, 51 of his judgment
as follows 1 —

“In my judgment the purchase made by the exporter to im-
plement his agreement for sale with the foreign buyer
is to be regarded as having taken place ‘in the course
of export. I take this view, not because 1 read the
words ‘in the course of as synonymous with the words
‘for the purpose of’ but because I regard the purchase
by the exporter as an activity so closely integrated with
the act of export as to constitute a part of the export
process itsel and, therefore, as having taken place
‘in the course of the export,  The learned Atiorney-
General accepts this position but the Advocates-Gen-
eral of the States demur. They maintain that in  this
view of the matter one cangot stop at the last purchase
by the exporter but has to include the purchase by the
persont who sells to the exporter and all previous sales
or purchases umil une reaches the preducer. I find
no substance or cogency in this line of reasoning. In
the last purchase by the exporter we have at least one
party who is directly concerned with or interested in
the actual export.  The exporter is the connecting link,
the commercial vinculum, as it were, betwoen the last
purchase and the export. But in the earlier sales or
purchases neither the sellers nor the purchasers are
personally concerned with or interested in the actual
export of the goods at all, Therefore the earlier sales
or purchases may be too remote and may not be re-
garded as integral paris of the Process of export in the
same scnse as the last purchases by the exporter can
be so regarded. The line of demarcation is easily per-
ceptible.”

He summarised his views as regards the true scope and mean-
ing of a sale or putchase in the course of import or export in
paragraph 59 of the judgmentat reported in the AIR as
follows:—

e A sale or purchase ‘in the course of’ import or ex-
port within the meaning of clause (1(bY includes
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(i) a sale or purchase which itself occasions the import
or export as already held by this Court, (ii) a sale or
purchase which takes place while the goods are on the
high seas on their import or export journey and (iii)
the [ast purchase by the exporter with a view to export
and the first sale by the importer to a dealer after the
arrival of the imported goods. If a sale or purchase
takes place within a State, either under the general
law or by rcason of the Explanation, then, if it takes
place in the course of import or export as explained
above, no State, not even the State within which such
sale or purchase takes place can tax it by reason of
clause (1)(b). This, in short, is the true meaning
and import of article 286 as I read and understand it.”

I have dealt at length with the two Travancore cases to show
their supreme importance in relation to the restrictions on the
power of the States to impose by law taxes on the sale or purchase
of goods when such sale or purchase takes place in the course of
import or export. The matter is highly complex and difhcult.
In my opinion, it becomes easy to grasp their true meaning, scope
and content in the background of actual facts. Except in such
background, our ideas may contimie to remain hazy and our
vision blurred. Law is a social science dealing with the actual
problems faced by man as a member of society in connection
with his affairs and dealing with other men. Hence it makes
for clarity if legal problems are considered in the context of the
realities of life. To use the language of the preat German legal
philosopher and sociological jurist, Rudolf Von Jhering, we are
concern not so much with jurisprudence of conceptions as with
jurisprudence of actualities. That article 286(1) (b} is capable
of more interpretations is readily seen from the long dissenting
judgment of §. R. Das, J. and 1 shall presently show that this
divergence of views on the scope, meaning and interpretation of
article 286(1)(b) of the Constitution and section 5 of the Cen-
tral Sales Tax Act is still persisting. Therefore 1 should try my
level best to define the scope of these provisions so that in future,
doubts, conflicts and divergences may be reduced to the minimum
if not altogether climinated. It may be pointed out here with
great respect to the views of Das, J. that his view that “a sale
or purchase occasioning export or import” includes the Tast sale
before cxport of the goods and the first purchase after import of
the goods may not be universally acceptable as it was not accept-
able to the majority of the Judges in the second Travancore case.
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The last sale or the first purchase, however it may appear to be
in the interests of foreign trade of our country cannot but im-
pinge beyond rcasonable limit upon the power of the States to
levy sales-tax. One may take the view that to include in the
name of integrated activities, such a sale or such a purchase as
taking place in the course of export or import does not appear to
be based upon very souad reason. For in the case of the last sale
or pwrchase before the export-sale, where is the certainty that
after such last sale or purchase and before such export-sale, the
exporter will not change his mind or that the goods will not he
lost, destroyed, pilfered, damaged or rendered less valuable? And
in the case of the first sale or purchase after the import is comp-
letcly at an end, on what rational basis can it be said that such
first sale or purchase is integrally connected with the import even
if such first sale or purchase is in pursuance of a contract pre-
viously entered into between the importer and the first purchaser?

There is no doubt however that the two Travancore cascs
decided by the Supreme Court before the Sixth Amendment of
the Constitution are landmarks in our constitutional history in
relation to the construction and interpretation of article 286 of
the Constitution.

The next phase in connection with the matter started in 1956 First
when the Constitution {Tenth Amendment) Bill was introduced Teference -
in Parliament and passed by Parliament as the Constitution (Sixth Commission
Amendment) Act. In the same year, the Government in the (1966}.
Ministry of Law referred to the Law Commission, the question
of the principles that should be formulated by parliamentary le-
gislation for determining when a sale of goods takes place (a)
cutside a particular state, (b) in the course of import or export,
or (¢) in the course of inter-state trade o©Or commerce
in pursuance of the provisions of clause (2) of article
286 and clause (3) of article 269 as inserted by
the Constitution Sixth Amendment. The Law Com-
mission in its Second Report (Parliamentary Legislation
relating to Sales-tax) dealt with these three matters. The report
of the majority covered only about 10 pages and a scparate note
consisting of four pages was written by Dr. N. C. Sen Gupta,

a Member of the Commission. In paragraph 10 of the majority
report, the Commission recommended the acceptance of the prin-
ciples laid down by the Supreme Court in the two Travancore
cases and the language used by the Commission in the aforesaid
paragraph 10 was more or less the same as the language used
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in the decisions of the Supreme Court in the two Travancore
cases, specially in the first case. The Commission did not
accept the views expressed by Das, J. in the second Travancore
case nor did it accept the suggestion of the Ministry of Commerce
and Industry that the Jast purchase preceding the export should
be accepted as a transaction in the course of export on the ground
that the exemption of such transactions from sales-tax will stimu-
late exports. As that Ministry did not however suggest that a
similar exemption should be granted to the first sale following
the import, it appeared to the Commission to be somewhat illo-
gical that the last purchase preceding the export should be exempt
whereas the first sale following the import should not be exempted.

With great respect to the views of the Commission in the
Second Report, it is felt that the Commission borrowed
the language wuwsed in the wnanimous decision of the
Supreme  Court in the first Travancore case without
critically and carefully examining whether that language would be
precise enough to remove all doubts and ambiguities and con-
flicts, as is evident from the minortiy judgment of Das, J. in
the second Travancore case. Moreover, from the observations
of the Court in para. 14 of the judgment in the first Travancorg
case, it was clear that the Court did not consider the matter in
a comprehensive manner. This aspect was specifically mentioned
by Das, 1. in his minority judgment.

Be that as it may, the Government and Parliament accepted
the majority views of the Law Commission in the Second Report
in relation to sales or purchases in the course of import or export
and section 5 of the Central Sales Tax Act, 1956 adopted verbatim
the language of the recommendations of the Commission in para-
graph 10 of the Report.

The third phase is provided by K. G. Khosla's case (K. G,
Khosla & Co. vs. Deputy Commissionet of Commercial Taxes,
AIR 1966 S.C. 1216) decided by the Supreme Court on the 16th
January, 1966, It is not necessary to discuss jn detail the other
cases on the subject decided by the Supreme Court before
Khosla’s case as they more or less followed the views of the Sup-
reme Court in the unanimous judgment in the first Travancore
case and majority judgment in the second case. Morcover, dis-
cussion of too many case-laws has the disadvantage of dis-
tracting one’s attention from fthe real problem. Be that
as it may, it s difficult to accept in toto the view ex-
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pressed in same of thesc cases (not cited or discussed here) that
no single test can be laid down and each case must depend on
its own facts. Tt is submitted with respect that such a view seems
to be a view of despair and underrates the importance of the
principles required to be formulated by law made by Parliament
under article 286(2) which have been actually formulated by
Parligment in section 5 of the Central Sales Tax Act, 1956. It
may even be said that if this view is accepted then there was
hardly any neccssity for formulating the principles in pursuance of
article 286(2) as it now stands. Whether the principles forrmi-
lated by Parliament require improvement is a different matter.
While saying this we are not ignoring or underestimating the im-
portance of the facts of each case. But that should not mean as to
why serious endeavour should not be made to make the princi-
ples as broad and comprehensive so as to fit in with the facts of
each and every casc as far as practicable. We must try to find out
the recommendations of the Law Commission in 1936 which re-
commendations in turn were based on decisions in the two Tra-
vancore cases. The observations of Das, J. in paragraph {48) of
his dissenting judgment as reported in the A.LR. will bear repe-
tition in this connection—

“The question arises : what is the scope of the ban thus im-
posed on the States ?  The answer will depend on the
meaning that may be ascribed to the phrase ‘in the
course’ occurring. in clause (1)(b) ......... In AIR
1952 §. C. 366 (the first Travancore case) this Court
has held that--

*Whatever else may or may not fall within article 286-
{1}(b) sales and purchases which themselves occa-
sion the export or import of the goods, as the case
may be, oui of or into the territory of India come

within the exemption........ ”

In other words, this Court has held that sales or pur-
chases which themsclves occasion the impprts or ex-
ports are sales or purchases which take place ‘in the
course of® import or cxport.  This was sufficient to dis-
pose of that case and it was not there necessary to de-
cide what else might fall within that phrase. This Court
is now called upon to decide that point.”
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Coming now to Khosla's casc, the following {acts mentioned in
the judgment of Sikri, J. led the Court to the decision it reached
n the case —

(1} The appellant K. G. Khosla & Co.—mentioned in the
judgment as the assessee—en/ered fmto a confrac: with the Direc-
tor-General of Supplies and Disposals, New Dclhi for the supply
of axle-box bodies.

(2) According to the contract the goods were to be manu-
factured in Belgium and the Dircetor-General of the Indiap Supply
Department (D.G.1.5.D.), London or his represcntative was to in-
spect the goods at the works of the manufacturers. :

(3) He was to issue an inspection certificate.

(4) Another inspection by the Deputy Director of Inspection,
Ministry of W.H. & 5., Madras was provided for in the contract.
It was his duty to issue inspection notes on Form No. WSB &5
on receipt of a copy of the inspection certificate from the D.G.L~
5. D., London and after verification and visual inspection.

{5) The goods were to be manufactured according to speci-
fications by M/s La Brugeoies, ET, Nivelles, Belgium.

{6) There was a provision as to when the assessee would be
entitled to be paid.

{7} The assessee was entirely responsible for the execution
of the contract in all respects in accurdance with the terms as
specified in the contract.

(8) Any approval which the Inspector might have given in
respect of the stores, materials or other particulars and the work
and workmanship in the contract {whether with or without test
carried out by the contractor’s Inspector “shall not bind the pur-
chaser (that is, the D.G.S. & D.) and notwithstanding any appro-
val or acceptance given by the Imspector, it shall be lawful for
the consignee of the stores on behalf of the purchaser to reject
the stores on arrival at the destination, if it is found that the
stores supplied by the contractor are not in conformity with the
terms and conditions of the contract in all respects.”

(9) Further, the assessee was responsible for the safe arrival
of the goods at the destination.
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(10) By an endorsement the D.G.I.S.D., London was re-
quested to issue pre-inspection delay reports regularly to all con-
cerned including the Railway Liaison Officer ¢/o D.G.S.4&.D.,
Shahjahan Road, New Delhi. He was also requested to endorse
copies of the Inspection Certificates to the Director of Inspec-
tion, Ministry of Works, Housing and Supply, Bombay.

{11) It was further found by the Sales Tax Appellate Tri-
bunal that “the Belgium  manufacturers, after manufacture
consigned the goods to the appellants by ship under bills of
lading in which the consignee was the appellants themselves.

(12y The goods were consigned to Madras Harbour,
cleared by the appellants’ own clearing agents and despatched
for delivery to the buyers thereafter.”

(13) In pursuance of this contract the assessee supplied the
axle-box bodies of the value of Rs. 1,74,029.50 to the Sounthern
Railway at Peramnbur Works and of the value of Rs, 1,32,987.75
to Southern Railway, Mysore.

The Joint Commercial Tax Officer held that the former sales
were liable to tax under the Madras General Sales Tax and the
latter under the Central Sales Tax Act. He rejected the conten-
tion that the sales werc in course of import. He held that
“there was no priviry, of contract between the foreign seler and
the Govermment for the goods. The goods were shipped only as
the goods of the selier and intended for them. They were cleared
as their own and declivered after clearance. The transaction is
therefore one of intra-state sales and not ome in the course of
import. The sale is completed only when the goods are delivered
in this State and so it is not occasioning the import.” The Joint
Commerecial Tax Officer also referred to the terms and condi-
tions of the contract relating to the rejection of the goods by the
purchaser to which reference has already been made.

The Appellate Assistant Commissioner agreeing with the
Joint Commerecial Tax Officer, rejected the appeals by the
assessec. The Appellate Tribunal also held that the sale by the
appellants had not occasioned the import except that sales to

the extent of Rs, 22,983.75 and Rs. 10.987.50 had taken place -

in the course of the import as the goods had been appropriated
to the contract while the goods were on the high seas. The
assessee filed two revisions before the High Court and the
Deputy Commissioner of Commercial Taxes, Madras also filed
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two revisions challenging the deductions of the two sums of
Rs. 22983.75 and 10987.50. The High Court allowed the
petitions filed by thc Deputy Commissioner of Commercial
Taxes and dismissed the petitions filed by the assessee. The
High Court rejected the contention of the assessee that the sale
by the assessee to the Government Department (ie. the
D.GS.&D.)  bad occastoned the import on the ground that
“before a sale can be said to have occasioned the import, it is
necessary that the sale should have preceded the import” and
as the sale had not taken place in Belgium there was no question
of the sale occasioning the import of the goods. '

On the facts and materials, the Supreme Court differed from
the decision of the High Court and allowed the appeals filed by
the assessee and held that the sales by the assessee to the
Government (Director-General of Supplies and Disposals) tock
place in the course of the import of goods within section 5(2)
of the Central Sales Tax Act.

In coming to this decision the Court first rejected (and it
is submitted rightly) the view of the Madras High Court that
before a sale could be said to have occasioned import “it is
neccssary that the sale should have procseded the import.”

In repelling the ahove view of the High Court, the Supreme
Court proceeded on the following lines of reasoning:—

(a) “It scems to us that the expression ‘occasions the move-
ment of goods’ occurring in section 3{a) and section
5{2) must have the same meaning.”

(My comments—The expression “occasions the movement
of goods” occurs in section 3(a) only. In section 5(2), the
expression used is “occasions such import”™.  Moreover, the
words “only if” occur before the words “rhe sale or purchase in
scetion 5(2) but not in section 3. These differences in language
are significant. The meaning of the term “movement” in sec-
tion 2(a) is more gpecific than the meaning of the term “import™
in section 5(2). As has been shown already. on a very strict
and narrow view of article 286(1) (b}, a sale or purchase in the
course of import or export would be confinred onlv to a sale or
purchase eflected by a transfer of documents of title to the goods
while the goods arc on the high <eas in the courc of “ransit
vide in this connection the observations of Patanjali Sastri,
C. J. in para. 13 of the judgment (as reported in the AIR) in

27 M of La“.-l,'j.'.i )
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the first Travancore case. There arc other points of difference
between a sale or purchase in the course of inter-Stale trade or
commerce and a sale or purchase in the course of cxport or
import. In this view of the matter, to attribute the same mean-
ing to the expression occurring in section 3(a} and the expres-
sion occurring in scclion 5 does not, it is pointed out with res-
pect, seem quite correct.}

(b} After taking the view as above, the Court cited with
approval the following interpretation given by Shah, J.
on scction 3 in the majority judgment of the Court
in Tata Iron and Steel Co. ve. 5. R, Sarkar (ATR
1961 SC 65) :—

“In our view, therefore, within clause (b) of section 3
are included sales in which property in the goods
passes during the movement of the goods from one
State to another by transfer of documents of title
thereto: clause (a) of section 3 covers sales, other
than those included in clause (b), in which the
movement of goods from one State to another is
the result of a covenant or incident of the contract
of sale, and property in the goods passes in either
State.”

{c) These observation of Shah, J. were cited with approval
by the Court in the Cement Marketing Co. vs. State of
Mysore (AIR 1963 SC 980) although the Court in
that case was dealing not with the Central Sales Tax
Act but with a similar case arising under article 286
of the Constitution before jts amendment.

{d) Baut the same Bench of the Court in dealing with a case
arising under the Act (State Trading Corporation of
India Ltd. vs. State of Mysore AIR 1963 SC 548)
again approved of the observations in Tata Iron &
Steel Co. case

In this way, after citing 2 number of cases under section 3,
the Court held “that the High Court was wrong in holding that
before a sale could be said to have occasioned import it is
necessary that the sale should have preceded the import.”

When the Court was invited by the Counsel for the respon-
dent to hold that the observations of Shah, J. in Tata Iron &

e
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Steel Co. case were obiter, and to consider the question afresh,
because Shah, J. in that case was considering clanse (b} of sec-
tion 3, the Court chserved—"We are unable to re-open the ques-
tion at this stage. Shah, J. was interpreting section 3 of the
Act, and although the Court was principally concerned with the
interpretation of sectien 3(b), it was necessary to consider the
interpretation of section 3(a) in order to arrive at the correct
interpretation of section 3(b).”

In this way, repelling the view of the Madras High Court,
the Court in a short paragraph proceeded to the question,—

“Whether the movement of axle-bodies from Belgium into
Madras was the result of a covenant in the contract
of sale or ao incident of such comtract. It seems to
us that it is quite clear from the contract of sale that it
was incidental to the contract that the axle-box bodics
should be manufactured in Belgium, inspected there
and imported into India for the consignec. Movement
of the goods from Belgium into India was in pursuance
of the conditions of the contract between the assessee
and the Director-General of Supplies. There was no
possibility of these goods being diverted by the asses-
sec for any other purpose. Consequently we hold
that the sales took place in the course of import of
goods within section 5(2) of the Act, and are, there-
fore, exempt from taxation.”

Thus in coming to this decision, the Court relied on only
two grounds, namely,—

(1) the movement of the goods {from Belgium to India was in
pursuance of the conditions of the contract hetween the qssessee
and the Direcior-General of Supplies;

(2) there was no possibility of the goods being diverted by
the assessee for any other purpose.
Commnzats o1 Ky sla’s cases,

My comments on the case are as follows :—

(1) Tt is difficult to find out from the judgment whether the
Court treated the asscssee (K. G. Khosla & Co.) as merely as
agenat of the D.G.8.&D. or as independent importer importing the
goods from Belgium as his own goods.
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(2) The terms and conditions of the contract were no doubt
a bit peculiar in that under them a good deal of control over the
assessec was retained by the DUG.S.&D., such as contral in rela-
tion to inspection of the goods both in Belgium at the stage of
manufacture and also in India at Madras and Bombay and the
issue of inspection certificates and inspection notes. Al this
may be regarded as more in consonance with the position of the
assessee as an agent than with his position as an independent
lmporter importing goods by purchase from the Belgium manu-

facturers.

{3) But this is more than counter-balanced by other terms
and conditions of the contracts and other facts and circumstances
of the case. These terms and conditions and facts and circum-
stances are: (i) the assessee, Khosla & Co. was entirely respon-
sible for the execution of the contract in all respects in  accor-
dance with the terms and conditions specified; (i) any
approval which the Inspector might have given in respect of the
stores, materials etc. (whether with or without test carried out
by the assessee’s Inspector) shall not bind the purchaser; (iii)
notwithstanding any approval or acceptance given by the Inspee-
tor it shall be lawful for the consignee of the stores (the Southern
Railway on behalf of the purchaser) to reject the stores on
grrrvel at the destination if it be found that the stores supplied
by the contractor (the assessee) are not in conformity with the
terms and conditions of the contract in all respects: (iv) the
asscssce was responsible for the safe arrival of the goods at the
destination; (v} the Relgian manufacturers after manufacture,
consigried the goods to the appellants (the assessee) by ship under
bills of lading to which the consignee was the appellants (asses-
see) themselves; and (vi) the goods were consigned o Madras
karbour, cleared by the appellants’ own clearing agents and
despatched for delivery to the buyers thercafter.

All these terms and conditions and facts and circumstances
pont 1o the assessce being the importer, himself importing his
own goods.  The Court however did not consider at  all _this
aspect of the casc as to whether the assessee was merely  an
agent of the D.G.S. & D. or was an independent importer who
had cntered into a contract with D.G.S. & D. to sell the goods
to him after “the safe arrival of the goods at the destination.”

{4} The Court also did not consider at all the finding of the
Joint Commiercizl Tax Oflicer that “there was no privity of con-
tract belween the forcign scller and the Government for the
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goods. The goods were shipped only as the goods of the seifer
(1e. the asscssce) and iatended for them. They were cleared as
their own and delivered after clearance. The transactico is
therclore one of the intra-State sales and not one in the course
of import.” While the Court specifically statcd in para. 11 of
the judgment that “Movement of goods from Belgium of India
was in pursuance of the conditions of the contract betwcen the
assessce and the Director-General of Supplies”, there is nothing
expressly slated in the judgment whether this contract could be
regarded as one between the Director-General and the Belgium
sellers.

Tt is not clear why the Court did not accept o reject this
finding of the Joint Commercial Tax Otticer.

(53} The findings that the movement of the goods were mn
pursuance of the contract between the asscssee and the Director-
General of Supplies and Disposals and that therc was no possi-
bility of the goods being diverted for any other use did not
touch the question whether the purchase by the D.G.S. & D. after
the arrival of the goods in Madras and termination of the pro-
cess of import was an import-purchase by the Director-General
of Supplies and Disposals or was the first purchase by him
after the import.

(6) Then, the Court did not at all consider the two Travan-
corc cases of 1952 and 1953. It docs not appear that the Court’s
attention was drawn to these cases by the counse! who appeared
for the partics. All the cases cited before and relied on by the
Court were cascs under section 3 of the Central Sales Tax Act,
1956 with the exzception of one (Cement Marketing Co. vs.
State of Mysore, AIR 1963 SC 980) which arose under article
286 as it stood before its amendment in 1956, The Court also
did not consider any case under section 5 of the Central Sales
Tax Act. For example, in Ben Gorm’s case (AIR 1964 SC
1752), section 5 was specifically considered as also the two
Travancorc cases. In Ben Gorm's case {decided on 10th April,
1964), Shah J. speaking for the majority stated in relation to
scction 5 in para. 5 of the judgment as reported in AIR—

“This was legislative recognition of what was said by this
Court” in the two Travancore cases, “about the true
connotation of the expression ‘in the course of the ex-
port of the goods out of the territory of Inida’ in
article 286(1)(b). A wansaction of sale which
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occasions export or which is effected by a transfer of
documents of title after the goods have crossed cus-
toms frontiers, is therefore, exempt from sales-tax
levied under any State legislation.”

Had the Court considercd Ben Gorm's case, the Court would
have been maturally led to consider the two Travancore cases
because they were so thoroughly discussed in Ben Gorm's case.

But even this was not done.

The result therefore is that we do not know as to exactly on
what basis the Court procecded, that is, whather proceaded on
the view that Khosla & Co. was an agent of the DGS & D or
on e view that Khosla & Co. was an independent importer
importing the goods purchased by it on its aceount. The previous
contract with the D.G.S. & D. to sell the goods to him after
the goods have been imported into the territory of India is not
at all inconsistent with this position. It may be pointed out
that these two views would clearly come respectively within the
two categories into which Group I (Imports from Africa) was
sub-divided by Patapjali Sastri, C. T. in the second Travancore
case (paras. 20 and 21 of the judgment of the learned Chief
Justice as reported in the AIR). Therefore, perhaps we would
have got a clear guidance from the Supreme Court in Khesla's
case, had the Court’s attcntion becn drawn to the two Travan-
core cases and Ben Gorm's case.

Then each of the two final views of the Court in Khosta's
case, namely, that the import was in pursuance of the conditions
of the contract between the assessec and the Director-General of
Supplics and Disposals and that there was no possibility of the
goods being diverted by the assessee to  amy other purpose,
would be equally compatible with the position of Khosla & Co.
as an agent of the D.G.S. & D. as well as an importer of the
goods on its own account.

The result, therefore, of this decision has been that an amount
of confusion and uncertainty has been introduced in the law [sec-
tion 5 as well as article 236(1)(b)]. The State Governments
have not been happy with it. Some of them have openly remon-
strated against the decision on the ground that its effect has been
to curtail the Statcs’ power of imposing taxes on many sale and
purchase transactions which but for the decision would be clcarly
subject to such taxes. The Central Government has been also
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in a fix as to exact scope of the law as enunciated in article
286(1)(b} and section 5.

Therefore, within about only six months after the decision the
Ministry of Finance raised the query whether the decision in
Khosla’s case went beyond what the Law Commission in its
Second Report intended and thereupon the Ministry of Law
referred the matter to the Law Commission on the 18th July,
1966 for its consideration.

After carctul consideration of the whole maiter at length
the Commission was divided in ils opinions. The majority view
was that “the propositions emerging from Khosla’s case are cOon-
sistent with the two Travancore cases on which the Second Report
of the Law Commission was based and do not 2o beyond the
intendment of those decisions. The particular situation involved
in Khosla’s case was, no doubt, not in issue at that time, bat
there is nothing in those decisions, which is inconsistent with the
test of contractual obligation applied in Khosla’s casc”, But it
is submitted with respect that the general conclusion of the Com-
mission that “the propositions emerging from Khosla's case are
consistent with the two Travamcore cases. .. .. ” is difficult w
accept. If Khosla's case is consistent with (he Travancore cases,
then why have the States been clamouring and remonsirating
against Khosla’s decision ? Can the States now impose iax on
the first sales after import in the face of the Khosla decision ?
Why then did not the majority recommend that the States might
exercise their powers of taxation, the Khosla decision notwith-
standing? Why then the Ministry of Finance raised the query
at all? All these questions remained unanswered in the report
of the majority.

In my view, correct approach was adopted in the minority
reports signed by Shri K. G. Datar and Shrj R. P. Mookerjee.
Their conclusion was that Khosla’s case was inconsistent with

the decisions in the Travancore cases. Mr. Datar in his report
said—

“For the reasons stated in the foregoing paragraphs, T am
of the opinion that the present decision in Khosla’s
case is not consistent with the previous decisions of
the Supreme Court which 1 have discussed above,
In particular, the decision goes beyond the decisions
of the Supreme Court in the two Travancore cases
and is likely to create uncertainty in the law.”
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Uncertainty in the law the decision has, no doubt, created. But
the small amendments suggested in section 5 by Shri Datar and
Shri Mookeriec would not, I am afraid, remove the uncertainty.
Shri Datar says in para. 115 of his note—

“At present the scction reads *...... if the sale or pur-
chase...... occasions such. import. .. ... * and ‘if
the sale or purchase occasions such import......"
If only the Travancore cases were to be followed
and accepted, it would be only the sale occasioning
the export and only the purchase occasioning the

import.”

But I do not think these small changes using onfy sale in relation
to export and only purchase in relation to import would clear
away the uncertainty and doubt. My reason is simple because
every sale transaction involves a sale as well as a purchase—sale
by the person from whom the property in the goods passes and
a purchasc by the person to whom such property passes. Sale
and purchasc may be regarded as the obverse and reverse of
the same transaction. Even article 286 does not appear to have
Limited sale fo export or purchase to import, had it been so.
then in clause (1}(b) of that article the words “export of the
goods out of " would have been placed before the words “the
import of the goods into”, Das, J. also in para. 51 and para. 59
of his judgment in the seccond Travancore case used the ex-

pressions interchangeably,

In view of the detailed discussion of Khosla's case and the my ais-
comments I have offered on that case, 1 regret to say that [ agreement
find it difficult to persuade mysclf to accept the view of my 3%33:,:“
colleagues in relation to that case in their report in the present by the
case. 1 have alrcady shown that the words “occasions such ?ﬁgﬁ{ o
export” in sub-section (1}, and the words “occasions such im- case.
port” in sub-section (2), of scction 5 are not free from ambiguity.

We should, thercfore, try as clearly as possible to define the

exact scope and content of these words.

We should not hesitate even to recast section in new language
by dropping the word “occasions” if that helps in defining and
delimiting with sufficicnt clarity the limits of “the course™ of
import or export.  The difficulty with the wort “occasion™ hoth
as a verb and as a noun is that its connotation is very wide.
This s why the Supreme Court in the first Travancore case used
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the words “sales and purchases which themsefves occasion the
export or import of the goods, as the case may be, out of or
into the territory of India”—the emphasis being laid upon the
pronoun “themselves” to indicate that such sales or purchases
alone (no other sales or purchases) are the direct, proximate and
immediate cause of the import or export. Other sales or purchases
may be only indirectly or remotely connccted with the import or
export, but they are not the direct, proximate or immediaie cause.
And Law Commission in making their recommendations in the
Second Report borrowed the words used by the Supreme Court
with this difference that instead of the words “sales or purchases
which rhemiselves occasion ete.” the Law Commission used the
words “‘only jf the sale or purchase...... occasions etc.” In
section 5 also the words “only if” have been used. But even
then it seems that the Supreme Court was not sure whether the
language used in the first Travancore case (as cited above) would
fully carry out its intention and objective. Therefore even in the
first case, the Supreme Court, while expressing its clear opinion
in para 10 of the judgment as reported in the AIR, used the
expresston “A sale by export” to mean a sale which itself occa-
sions the export. In the second of the three views pressed from
the Bar before the Court, the expressions “export sale” or “im-
port purchase” were used. These two expressions were also
used in the very same second view as reiterated by the Court
in the second Travancorc case. But while stating its final con-
clusion in para. 14 of the judgment in the first Travancore case,
the Court mentioned only the expression “sales and purchases
which theneselves occasion the export or the import”,

While however this expression was also quoted in the judg-
ment in the second Travancore case, in expressing its final con-
clusion in para 16 of the jndgment as reported in the AIR, the
Court used the expression “sales by export” and the expression
“purchase by import” in conclusion {1). The Court said—

“Our conclusions may be summed up as follows: —-

{1} Sales by export and purchases by import fall within
the cxemption under article 286(1)(b). This was
held in the previous decision.
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‘We had already referred to the importance of foreign trade Difference
and customs duoties in our national finance and economy, we 2&%%&3
have also pointed out that the States” power to impose taxes on export and
the sale or purchase of goods should not be unduly curtailed as g}eir;f:gf
that may adversely affect the States” finance and economy. In
considering the meaning of “occasion” we should keep in view
both these aspects. And we should not ignore the impact of
export and import trade in 1ts proper perspective on the indus-
trial growth and development of our country.

We should in this conneclion note not only the relative
importance of export and import but also the difference between
the two so far as our national cconomy and economic growth
are concerned. Thus, increase m exports mot only improves
India’s foreign cxchange position and inmereases her forewgn ex-
change reserves by reducing and ultimately eliminating adverse
balance of trade and payments but also directly encourages and
accelerates the industrial and agricultural growth and develop-
ment of the country. Increase in imports has just the reverse
eftects. It tends to weaken our foreign exchange position and
to deplete our foreign exchange reserves and thereby cripples
our capacity for selfreliance in the economic sphere, attainment
of which should, as far as practicable, be the aim of any self-
respecting mation.  If imported foreign goods, articles and
materials flood our internal markets, then the goods, articles and
materials produced in the country may find it difficult to compete
with imported goods and in this process imports directly tend
to hamper and hinder the growth and devclopment of our in-
dustries, trade, business and agriculture,

Even in the case of exports. care is called for so that thc Care ne-
export of raw materials, specially those which are likely to be gf;?r’.
depleted without any chance or possibility of replenishment, is exports.
not encouraged unless that becomes absolutely mecessary in the
overall interests of our national economy and national economic
growth. Tt is well-known that formerly raw materials exported
from India other than those needed for immediate consumption
in the foreign countries where they were exported, were quite
often converted into manpufactured products and finished goods
and those manufactured and finished goods were imported into
India for use and consumption in this country. The bitter ex-
perience in this regard in pre-Independence days is well known
and has not yet been forgotten. Any student of India’s eco-
nomic history is aware of the baneful consequences of this two-

way process in the export trade.
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This is why our export and import trade has been under a
strict system of control and licensing under the Import and Ex-
port (Control) Act, 1947, passed in March, 1947 on the eve
of attainment of Independence when a mational Government
headed by Jawaharlal Nehru was in power. The Act was of
temporary duration in the beginning but has continued in force
ever since. Il is now more or less a permanent statute. In
this conoection, reference may also be made to the Forcign
IExchange Regulation Act, 1947, its objective being to provide
in the cconomic and financial interests of India for the regula-
tion of certain payment, dealings ip foreign exchange and secu-
rities and the import and export of currency and billion. [
may also rcfer to the Export (Quality Control and Inspection}
Act, 1963 whose chbject is to provide for the sound develop-
ment of the cxport rade of Iadia through quality control and
inspection—ihe aim is thus to boost the export part of for-
eign trad=. All this shows that the Central Government and
Parliament regard export trade more important than impori trade
in the nation’s economy.

Therefore, we must be very circumspect in cxtending  Lhe
length of the course of import. And while our national aim
should be to boost and develop export trade, we should not
unduly lengthen the course of export either for the simple reason
that the power of the States in the field of sales-tax should
not be unnecessarily curtailed. If the goods manufactured in
our country are of high quality and ncver go below the stand-
ard quality, then that itself will, increase the demand for such
goods in foreign markets specially if such quality goods are
produced having regard to the tastes and fancies of foreign
buyers irrespective of the imposition of taxes on the sales or
purchascs of the goods before their export. In this view no
unnecessary encroachment in the State field is required.

In recasling section 5, we should not only specify the sales
and purchases which do not come within the course of import
or expaort but also try to indicate the positive aspect of the matter
by spelling out clearly the tramsactions which should come
within the limits and boundaries of such course. We should
not forget that in judicial decisions language plays an insigni-
ficant role but in legislative cnactments language is the life-blood.
Therefore, in accepting a principle, criterion or guide-line laid
in a judicial decision, the legislator must be very wary in adopt-
ing the language used by the Court. ‘
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In this way, we may hope to define clearly limits of scope Dealing
of article 286(1}(b). There is no doubt that we are dealing ¥it oht
with a twilight zone, but to mark out and delimit its outer boun- zone whose
daries s our task, however difficult it may be. This much is Egg:ﬂla“bf
certain that twilight zone does not fall within the area of defined
complete darkness.  Twilight is intimately and dircctly connected with care.
with light, it is i1 a sense part of the light. There is a natural
and dircet link between rwilight and light, At every moment
twilight belor: the morning is gradually and imperceptitly ap-
proaching, and evolving itself into, light of the day and at cvery
moment twilight before night is gradually and imperceptibly
receding frem the light of the day and involving itsell into
darkness of the night. Therefore, in connection with the
affairs of men, one is justified in treating twilight as part of
light instcad of trcating it as part of darkness, and then iry to
draw the boundary-line beyond which one should not go. To
demarcate and delineate that correer boundary-line is thercfore
the problem and to find a sotution of the problem by a pragmatic
approach bused upon all relevant facts and circumstances of the
sttuation is the reward which Law, the matrix of all social scien-
ces, hold our to those who submit to iis rigorous discipline,

In the light of the above discussions I suggest that section S}lgge?
5 of the Centra! Sales Tax Act 1956 may b recast on the [incs tiona tor

.. amendment
indicated below : — of section

Section 5

The following principles are formulated for determining when
a sale or purchase of goods takes place in the course of the
cxport of the goods out of, or import of the goods into, the terri-
tory of India, pamely :—

(1} A sale or purchase of goods shall be deemed o lake
place in the cours¢ of the cxport of the goods out of the territory
of India, if and only if such sale or purchase, either—

{a) itself occasions such export, that is to say, itself js
such as that it can be carried out only by initiating
the process of export with the delivery of the goods
10 a common carrier for fransportation to their foreign
destination thereby ensuring that the goods are on
their movement to such destination and there is po
possibility of the goods being diverted to any tran-
saction, use or purposc within India ; or
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(b) is effected by a transfer of documents of title to the
goods after the goods have crossed the customs
frontiers of India.

Explanation.—For the purposes of this clause,—(i} goods
delivered to a common carrier for transportation as aforesaid in
pursuance of a contract of sale of the goods shall be deemed to
be delivered in pursuance of the sale or purchase itself to which
the contract relates although such sale or purchase is completed
after such delivery ;

(i} a sale or purchase of goods which itsell otherwisc occa-
sions the export of the goods within the meaning of sub-clause
{a) shall not cease to be so merely because such sale or purchase
is completed—

{a) within the State concerned before the delivery of the
goods to 2 common carrier for transportation as
aforesaid, or

{b)} after the arrival of the goods at their foreign desti-
nation.

(2) The last sale or purchase of goods preceding the sale or
purchase which occasions the export of the goods under clause
{1){a) or any other sale or purchase preceding such last sale or
purchase shall not be deemed to be a sale or purchase taking
place in the course of the export of the goods out of the territory
of Tndia even if such last or other sale or purchase—

(i) is for the purpose of exporting the goods to implement
any order already received or expected to he received
from, or to implement any contract already entered
or expected to be entered into, with any person for
or in relation to the export of the goods, or

(ii) is an act preparatory to such export.

(3) In deciding whether a sale or purchase of goods occa-
sions the export of such goods out of the territory of India, it
shall be considered among other factors whether there is a pri-
vity of contract between the exporter and the foreign buyer “for
the sale or purchase of the goods.

(4) A sale or purchase of goods shall be deemed to take
place in the course of the import of the goods into the territory
of India, if and only if such sale or purchase either—

(a) itself occasions such import, that is to say, itself
is such as that it can be carried out enly by initiating
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the process of import with the delivery of the goods
to a common carrier for transportation to their Indian
destination thercby ensuring that the goods are on
their movement to such destination and there is no
possibility of the goods being diverted to any tran-
gaction, use or purpose outside India ; or

(b) is effected by a transfer of documents of title to the
goods before the goods have crossed the customs
frontiers of India.

Explanation—-Tor the purpose of this clause,—

(" goods delivered to 2 common carrier for transportation
as aforesaid in pursuance of a contract of sale of the goods shall
be deemed to be delivered in pursuance of the sale or purchase
itself to which the contract relates although such sale or purchasc
is completed after such delivery ;

{it) a sale or purchase of goods which itself otherwise occa-
sions the import of the goods within the meaning of sub-clause (a)
shall not cease to be so merely because such sale or purchase s
completed—

{a) within the foreign country concerned before the deh-
very of the goods to a common carrier for trans-
portation aforesaid, or

{b) after the arrival of the goods at their destination in
India.

(5} The last sale or purchase of goods succeeding the sale
or purchase which occasions the import of the goods under clause
(4)(a) or any other sale or purchase succeeding such last sale
or purchase shall not be’ deemed to be a sale or purchase taking
place in the course of the import of the goods into the territory
of India even if such last or other sale or purchase is for the
purpose of importing the goods to implement any order already
received or expected to be received from, or to implement any
contract already entered or expected to be entered into, with any
person for or in relation to the import of the goods.

(6} In deciding whether a sale or purchase of goods occasions
the import of such goods into the territory of India, it shall be
considered among other factors whether there is a privity of
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contract betwen the importer and the foreign seller for the sale
of purchase of the goods.

N.B.

(1) The above suggestions do not constitute a legislative
draft strictly speaking, but section 5 may be redrafted on the
basis of these suggestions. I have tried to make the language
wide and comprehensive enough te cover all cases contemplated
and yet exact and precise enough to exclude cascs to which the
section is not intended to apply.

(2) I have not omitted in the above suggestions the ex-
pression “‘occasions such export” and the expression “occasions
such import™ on the ground that these expressions received judi-
cial recognition more than twenty years back and legislative
recognition eighteen years back. But I bhave tried to explain
these expressions to define comprehensively as well as precisely,
as far as practicable, their scope and content,—the necessity for
such explanation being to remove the ambiguities of the word
“occasions”.

S. P. Sen-Verma

New Delhi, the 20th May, 1974,
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