LAW COMMISSION OF INDIA

FIFTY-FOURTH REPORT
ON

THE CODE OF CIVIL
PROCEDURE, 1908

FEBRUARY, 1973



D.O. No. F.2(1)/71-L.C.

P. B. GAJENDRAGADKAR

CHAIRMAN

LAW COMMISSION
Shastri Bhavan

New Delhi—110001

February 6, 1973

My dear Minister,

1 am forwarding herewith the Fifty-fourth Report of the Law
Commission on the Code of Civil Procedure, 1908. The circum-
stances in which the subject was taken up by the Commission and
the procedure adopted by it are described in the first few para-
graphs of the Report. ’

With kind regards,

Yours sincerely,

P, B. GAJENDRAGADKAR"
Hon'ble Shri H. R. Gokhale, |
Minister of Law & Justice,
Government of India,
Shastri Bhavan,
New Delhi.

L/B(D)220MofLI kA —2(s)



CUONITENTY

Chapter 1—Introductory

Chapter 1-A— Main Objectives of the Reform

Chapter 1-B—Our approach and principal recommendations

Chapter 1.C—Extent of and apphcatll:m of the Godb srid other

matters
Chapter 1-D—Suits in general. .
Chapter 1-E—Exeasution .-
Chapter 1.-F—Invidental Prooeedings
Chapter 1-G—Suits in purticulsr cases ..
é‘-hapter 1-{T—8pecial proceedings
Chapter 1-I.—Supplemental proceedings ..

Chapter 1-]—Appeals—First and scoond appeals

Chaptor 1- K—Appeals—Miscellaneous
Chapter 1-L—Reference, Review &nd. Rev. 1sion

.

Chapter 1-M—Specis] provisions re]at.ntg to tleﬂlghfﬂnumnot bemgt.he Court

of & Judicial Gomm:ss:on‘r

Chapter I-N—PRules ~.. . .

' Chapter 1-0—Miscellaneous .. .-
Chaptor 1-P—Parties to & suit
Chapter 2—Frame of the suit
Chapter 3—Recognised Agents and Pleaders
Chaptér 4—Institution of auits
Chapter 5-—Isaue and rervice of sumtmons
Ch;a.pter 5—Pleadings
Chapter 7—Plaint . .' . o

Chapter 8—Written statement and set-off

e

Chapter §—~Appearance of parties and oonaeqnmm of non-appearance

Ghu.pter 10—Examination of partiea by the Oont't

Chapter !1--Disvovery and inspeotion

Chapter 12— Admissions -

Pagr

17
18

100
114
jgk:]
120
122
123
125
126
132
138
141
142
145



i

Chapter 13—Production of Doouments

Chapter 14~-Tseues .. . o e - .

Chapter 16—Iisposal of the suit at the First hearing

Chapter 16—3ummoning and sttendance of acinesses

Chapter l7—Adjournments ., . i

Chapter 13—-Hearing of the auit and examinabien of witnesses

Chapter 19—Affidavits . . . .. . ..
Uhapter 20—Judgment and Deorce

Ohapter 21--Exeontion . “ . o . ‘e -
Chapter 22.—Death, marriage and insclvency oé part-,ias . . ‘e
Chapter 23— Withdrawal and adjustment of uui;s

Ohapter 24—FPayment inte Court . e
Chapter 25--—Securif25.' for Uosié L . .. “ e ‘
Chapter 26 -Commissions issned by Conzts- Cue o .

Chapter 27—3uits by or againat Gpveﬂmmt

Chapter 27A—S8uita mvolvmg hi:ntm\l @eshbm of law as to the mtel'prata-

tion of the

Ohapter 28—8nits by or agaiast Sqldiorsete, ..

Ohaptor 29—Suits by ard against Qorpometions .. . .. .

Chapter 30—~Buite by or a.ga‘i.tst. figme .. . . o ‘e
Ghnpmr 81—3uita by and sgainst Truateal a.mi ﬁmouto

Ghaptar 32—8nits by and against iunors A

Chapter 32-A—Suits sonverning thé fu.mibt R . ." BN . S
Chapter 33—3Buits by indigent perdona . .- ..

Chepter 34—8uits on Mortgages . : ‘. . ! . . ~ _V
Chapter 36~Interpleadsr suits : V. . . 7 . Ve
Chapter 36-—Btatement of oage . e . .
Chapter 37—Summary procedure .:. . N .. .. ..

Chapter 38— Arreat and ﬁttaehmaﬂi beﬂ)‘a ilﬂ*‘m{: . . .
Chiapter 39—Injunctions wnd otherinterlooirtory ordemm
Chapter $0—Reooaivers . o e I

Chapter 41.—Appeals from original Recteds e . e .

PagEs

146
148
150
151
157
180
184
185
173



Chapter 42--Appeals from appellate decrees . . .
Chapter 43— Appeals from orders . i .
Chapter 44—Appeals by indigent persons .- . ‘e
Chapter 45—Appenls to the S}xpreme Court

Chapter 46—-Reference . .- . ..

Chapter 47—Review ..

Chapter 43—Miscellancous

Chapter 43— Chartercd High Courts

Chaptur 80-—Provineial Courts of Small Cavses .. -

Chapter 51.—Prasidency Courts of Smal] Canses .

Chapter 52—Forms

Chapter 53—Need for National Acadeny for Fudicial Training
Ghapter 54—Conelusion .

APPENDI;

Appendjx—Quostionnaire isstsd by the Lew (omis

313
a5
316
a
320
a2
322
33
324
327
337

330



CHAaPTER 1

INTRODUCTION

1.1. This Report deals with some aspects of revision of the Code
of Civil Procedure, 1908. The subject was considered at length by
one of the previous Commissions, which duly forwarded to Govern-
ment a detailed Report on the code! In that Report,? the Comrisgion
considered the Code at length, snd'the mass of case-law that had
aecumulated around the previous Code during half a century of its
life, the local amendments made in various provisions of the Code,
as well as the reforms introduced in other Countries,—including, in
particular, the changes made in England in 1962 by way of revision
of the Rules of the Supreme Court,

It also took into account the re¢ommendations relevant to the
Code made in the Report on the Reforms of Judicial Administration.®

12. A Bill intended to implemant this Report was duly intro-
duced in Parliament but the Bill lapsed. When the question of re-
introduction of the Bill arose, the Government of India considered
it proper to request the present Cothnission to examine the Code
afresh from the “basic angle of minimising costs and avoiding de-
lays in litigation and taking into account its revised terms of refe-

rence .

Scope of the Report o
1.3. Accordingly, in this Report, é?e.pmpose tp examine the Code
from the angle of— A o '
(1) minimising costs; .
(2) avoiding delays in litigatli?n;‘and
(3) the revised terms of reference of 'this Commission, the
most important of such terms being the implementation
of the directive principles.:

14. In this Report, we have not considered it necessary to deal
again with the matters dealt withiin the earlier Report, except
where we disagreed with tlt) recgmmendations in the earlier Report
or considered it necessary to rei rqfe and emphasise particular re-
commendations made ther¢in. Ag aimatter of fact, even the ques-
tion of costs and delay-was considerpd by the Commission at that
time also; however, as that Report was given long ago,’ we shall— -
as we have been specifically reqyestpd—consider what amendments,
are needed to avoid delay:and fo minimise costs in civil proceed-

ings, . ;

1. 27th Report of the Law Commibsion.

2. Tt is horeafter referrad tows the carlier'code,

3. 14th Report of the Law Commigsion. ' | ;

4. Low Minister's latter No. F. 4H0)/73-J, duted 14.2-1972 to the Chairman of the Law
Commission. oot

&, o 1964 ~




Radical amendments needed

1.5. At the outset, we should make it clear that in our view, at
least in certain respects radical changes zre required in the Code
in principle,

E

In the earlier Report, i has beeh mentioned that, on the
whole, the Code has worked smoethly jand satlsfaetorﬂy, and the
Commission there had added that it bad been ‘very cautious’ in
proposing radical changes. Na doubt, daution has to be exercised
before disturbing statutory provistons of long standing. But we
think that caution should not lact ag a fonstraint where the expen-
ses of procedure and the necessities of the times require radical
changes.

Litigation when causing burden
1.6. As the Supreme Court has obsﬂ#ved’—

“The principal function of counts gnd tribunals is to settle the
dispute between the parties and thereby give a quietus to
the social frictions generated by the unresolved disputes,
As long as a litigatipn .lasts, the tension continues and
useful energies will be wasted. This is not all. Every
litigation means heavy ﬁnahm:dl burden to the parties.”

Obviously, an expensive procedura] system is a self-defeating
instrument of justice. .

Reforms needed to be considerbd

1.7. Tf, therefore, reforms ip pro ¢ appear to be needed to
reduce the burden on parties, a bb{ trusted with the buginess
of law reform need not hesitate ta s der their suitability.

Course adopted wlth reference 1to Gatw lee

1.8. The course which we have’ gdojited with reference to the
recommendations made in the earliex | eport may be stated here.
First, where we ‘agree with the recoinir tions made in the earlier
Report we have not considered}it nkdessdry to deal with the maitter,
except as stated below. Secondly, wHerpt we agree with the earher
recommendations, and also fongider!i esgary to emphasise it, we
* have made a brief referencé to lt in' thig Beport. Thirdly, where we
~ disagree with ari earlier reco 6!1{3: agree with it subject to -
- a modification, we have natbral y in"this Report, and indi-

cated our own recommendatm -; Fourthly, on matters riot
considered in the earlier Repor red to be discussed, we
have expressed our views an su add'tmr-a{ amendmants

wherever we thought nece'-:sarvg

1. 27th Repaort, page 4, para 6. .
2. Probhawati v. Pritam Kaur, A.LR. 19728.0. 1810, 912, (Hegde J.),



19. Thus the position is that on matters falling within the first
and second categories referred to above, the recommendations in
the earlier Report should be consulted. On matters falling within
the third category, the earlier recommendations shovld be taken as
superseded or modified {(as the case may require) by our recom-
mendations. And, on matters falling within the fourth category. our
recommendations should be taken as supplementing those made in
the earlier Report. T

\ tF -

Questionnadre . : v
1.10, We may mention here that when the subject was referred

to us, we had, in order to élicit opinion on some of the imporiaRy.

questions which required consideration, issued a questionnaire,' we
are grateful to all those who heve:favoured us with their views in
response to the questionhaire, We have, wherever we consider it
necessary, referred in this Report; to the views expressed on the
relevant questions; but it is needless to add that the replies on every
question have received our mopt careful consideration.

- * :
1. Th tionmai insuiefl in Mpe '
& (Jueativnnaire Waﬂ_lﬂau"fl m‘ﬂpr}:h; %*72



CHaPTER 1-A.

MAIN OBJECTIVES OF REFORM

Introductory

1-A.l. We deal in this Chapter with the main objeetives. uf -re-
form of the Code as.envisaged in thig Report. -

Stages of procedure and cases of delay
1.A.2. We refer first to delay. The:stgdes of procedure as provid-
ed in the Code are not numerous. But delay could occur because—
(i) the interval between the stages becomes very long in a
particular case, or
(if) a particular stage of procedure itself consumes excessive
time, or ‘ ‘
(iii) extraneous factors prevent a particular stage from being
reached—for example, where the suit has to await its turn
for a long period because of the heavy file of the court.

1.A.3. Examples of all these three types of delay could be fur-
nished. For example, if, between the issue of a summons to the de-
fendant and his actual appearance in Ceurt|an interval of two months
‘elapses because of obstacles in the service!of summons, delay of the
first type occurs.

Same is the case where frequent adjournments are granted
without justification. Delay of the seeond type is illustrated by the
parties producing too many witnesses, or counsels unduly prolong-
ing the cross-examination of a particilan witness. An illustration
of the third type of delay is furnished by the familiar situation of a
revision against an interlocutory' ordes, whereby the next stage in
the logical sequence of the case' is prevemted from being reached.

1.A4 It will be our endeavour tofbeet?r in mind these three as-
pects, while making concrete re¢commendations for amendment of
the Code. R

Expenses :
1.A.5. We refer next to expense. The principal expenses of a
civil litigant in India are made up of—
(1} court fees;
(2} counsel’s fee; ,
(3) expenses on witnesses; ;
(4) expenses for obtaining copies of' documents,

(5) personal expenses for attending ecourt consulting counsel,
and the like;

(6) costs, when directed to be paid tp the opposite party.
. i ooy . . L



Various heads of expense

1.A.6. None of these items is geverned by the Code of Civil Pro-
cedure. The first of them—court fees—is regulated by the Court
Fees Act, (or by the corresponding State law where a full-fledpged
state law has been enacted). _

The second item is not, as between party and counsel, regulat-
ed by law. ’

The Third and fourth items are regulated by rules made hy
the High Courts, 4

The fifth is, in its very nature, elastic, So also is the sixth.

Court fees }

1.A.7. These items of expenditure are, thus, outside the Code,
but we think it proper to-deal here with the first item—Court fees—
since the matter is of great importance. This we have chosen to do
notwithstanding the fact that Pagliament’s legislative competence
to legislate on court fees is limited to Union Territories, as the
subject falls in the State List.!

1.A77. We may in this conpection mention that in one of the
Reports of a previous Commissién, the question of court fees has
been considered at length,

ILA.8. ‘The recommendations i that Report regarding court
fees may be summarised as follow.®

(1) It is one of the primary dities of the State to provide the
machinery for the administration lof justice and on principle it is
not proper for the State to charge fees from suitors in courts.

(2) Even if court fees are charged, the revenue derived from
them should not exceed and cost of the administration of eivil
justice, 1

{3) The making of a profit by the State from the administration
of justice is not justified.

(4) Steps should be taken to rdduce court fees so that the reve-
nue from it is sufficient to cover the cost of the civil judicial estab-
lishment. Principles analegous to those applied in England should
be applied to measure the cost of such establishment. The salaries
of judicial officers should be g charge on the general tax-payer.

(5) There should be a broad measure of equality in the scales
of court fees all over the country. There should also be a fixed
maximum to the fee chargeable,

(6) The rates of court fees on-petitions under Articles 32 and
226 of the Constitution should be wvery low, if not nominal,

(7) The fees which are now levied at variouvs stages such as
the stamp to be affixed on certified !copies and exhibits and the like
should be abolished.

1. Constitution, Seventh Schedules, State List, Ttem 3 **...... £ £ P .
the Supreme Court.” t ces taken in all courts exoeph -

2. 14th Report, Vol. 1, page 519 pams 42,
L |
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(8) When a case is disposed of or is compromised before the
actual * hearing, half the court fee should be refunded to the
plaintiff,

{9) The Court fee payable in an appeal should be half the
amount levied in the trial court.

1.A.9. We would like to express here our broad agreement with
the approach adopted in the Report in respect of court fees, and
with the recommendations set out above,

Directive principles

1.A.10. Qur revised terms of reference require us to consider
the changes needed to bring laws in harmony with directive princi-
ples. Of the articles in the Constitution dealing with directive prin-
ciples, the article most relevant to the sphere of civil procedure is
that relating to social order,’ which is as follows:—

“38. State to secure g sovial order 1{o’r the promotion of welfare
of the people—The State shall strive to promote the wel-
fare of the people by securing and protecting as effec-
tively as it may, a social order in which justice, social,
economic and political, shall inform sll the institutions of
the national life.”

gre have kept this in mind in making gur recommendations in this
eport,

1. Article 38 of the Constitution.



CuarTEr 1-B

OUR APPROACH AND PRINCIPAL RECOMMENDATIONS

Main objectives

1-B.1. Our main objectives in this Report, as already stated,'
will be two-fold—

(a) to consider the need for such major changes as could cut
down the delay; and expense of civil procedure, of course, to the
extent to which the delay or expense could be attributed to defects
in or deficiencies of the provisions in the Code of Civil Procedure.

(b} to consider the need for such changes as are desirable in
order to implement the directive principles in Part 4 of the Con-
stitution.

Procedure, a means to justice

1.B.2. Any system of procedure must subserve the ends of Jus-
tire. Procedure is a means, and not an end. When the means assume
undue prominence, and the end is lost sight of, or even sometimes
apt to be defeated in the process, citizens affected have a legitimate
right to complain. And it is the duty of the State to see that its
legal system does not leave scope for processes which are likely to
hinder or defeat justice. P

Overhauling of entire procedure not regquired

1.B.3. This does not, of course, mean that a total replacement of
the existing svstemn of procedure by a new one, or such a radical
overhaul as would change' its face entirely, is necessarily required.

1-B.4. As Lord Kilbrandon has- observed—

“The ship is well designed, fundamentally sound, and is for
most of the time on a correct course; what is wanted is an
overhaul and modernisation of the navigational instry-
ments, so that shie is more] easily kept on that course. And
some of the officers are getting a bit elderly—This will
always be true’™

Means must be effective

1-B.5. Since procedure is a means, and justice the end, the
means must be effective for realising the end. This requires that the
nrocedure must be simple. fair, effective, speedy and inexpensive
To spell out these requirements, we need; (a) an adequate organi-
sation of the courts™ for the efficient distribution and despatch of
business; (requirements off effectiveness); (b) freedom from mere

1. See Chapter 1, Supra. .
2. Lord Kilbrandon, other People’s Law, {1908) pages 34,

(A
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technicalities at all stages (requirement of simplicity and speed);
(e} clear definition of issues {rcquirement of tairness); (d) wherever
possible, the elimination of any element of surprise at the trial (re-
guirement of fairness); (e) control and supervision by the court of
the progress of the proceedings (effectiveness of the trial); (g)
effective methods of execution (uliimate effectiveness of the trial);
and {h) a speedy and authoritative system of appeal (reguirement
of fairness, and substantial justice in the end).

Impediments to justice not to be muliiplied

1-B6. As Cardozo observed,' “a. system of procedure is pervert-
ed from its proper function when it multiplies impediments to
justice without the Wwarrant of clear necessity.”

The same idea has been expressed more recently by Chief Jus-
tice Warren,” who aptly stated that—

“the orderly and expeditious processing of litigation is a right
which each of us should be able to ask of our judicial
system, no matter what our status in life or how meagre
or non-existent our reseurces may be. In the name of
human dignity we can ask no less, yet we must admit
that we are falling far short of our goal.”

Secondary objectives of procedure

1.B.7. Procedure, thus, exisis for the sake of something else, for
the sake of the substantive law.* This is its primary cbjective. But
procedure has many secondary objectives. It must give the parties
a feeling that they are being dealt with fairly. It must serve the
cause of efficiency. And it must vield fihal and lasting adjudication.

Ideal system of procedure -

1-B.8. These cbjectives may sometimes come into conflict with
each other’ In an imperfect world, limmits have to be put on the
length and amplitude of an inquiry into truth. An ideal system of
procedure would be one which could achieve these objectives to
the maximum extent practicable, and harmonise them to the extent
possible,

Importance of procedure to ordinary citizen
1-B.9. The importance of procedure to the ordinary man must
alsy be pointed out. As has been cbserved,’—

“Tt is from the practice and procedure of the courts—that is,
the way in which 2 case ig conducted, the facts discovered
from examination and cross-examination and the like—
that the ordinary citizen, as litigant, witness, or even

1. Cardozo J. dissenting in Bead v AHen, (1932) 286 U.5, 191, 209,
2. Quoted in Sutherland, The Path of the Law from 1967 (1868}, page 218.

3. Hepburn, The Historical Development of Code Pleading, {1897), pages 19-20, cited in
Fleming, Civil Procedure {1965) pags 2.

4. Fleming, Civil Procedure, (1965) page. 2.
5, Itid.
6. Final Report of the Evershed Committes on Practice und Procedure, (1953), para 1.
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!
spectator, obtains his experience of our legal system; and
on that evidence he is likely to form his judgment on the
claim comumonly made by Englishmen to excellence in
the administration of Justice.”

Imporiance of Procedure

1-B.10. Long ago, a writer, emphasising the importance of ad-
jective law, obszerved.'—

“Procedure should always be indeed the “handmaiden of
justice”, its motto should be that of the Prince of Wales,
Ich dien, This cardioal fact is widely admitted, but has
often been overlooked in practice.”

But, to recognize that procedure exists primarily to implement
substantive right, does not detract from its importance. In an
ideal world where every one oheyed implicitly the comunands of
substantive law, procedure wouid possess no Iimportance® Nor
would it be of muck value where the time and the means and
the will to get the bottorm of every dispute and grievance were all
unlimited.

I-B-I1. At the same time, as an American writer has observed’—
of life, and limitations on the amount of human ecnergy worth
spending on thiz one phase of human activity, all conspire to make
procedure of very great importance and also to give it functions
beyond that of serving substantive law™®

Need for improvement

1-B.il. At the same time, as an -American writer has bserved’—

“The need for procedural improvement in the civil courts is
a subject of much current interest and effort on the part
of the organised American bar, as well as of the judicial
and other official agencies, It is fair to state that a steady
progress in the improvement in civil procedure is being
made, It iz doubtful, however, whether any efforts at
reform, no matter how sincere or how long continued, ean
reduce our civil procedure to that degree of simplicity
which the layman is likely to think it ought to have. The
situations which rules of procedure are designed to meet
are in many cases rather complicated; and the framing of
‘simple’ rules to control complicated situations too often
results not in simplicity, but rather in uncertainty and
ambiguity, the resolving of - which in turn entails the
exercige of uncontrolled, and in procedural matters vir-
tually, unreviewsable, discretion by the judge.”

1-BlZ. These are the principles which have guided our ap-
proach,

1. Hepburn, the Historical Developmente of the Cods Fleading, (1897), 18, 20,
cited in Fleming, Civil Procedure, (1965) page 2.

¥. See Fleming, Civil Procedurs, {1986) page 2.
¥. Mayers, the American Legal Bystem, (1653), page 242.
L{B(D) 229 of LT OA—3 a

St it e
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Important recommendation

1-B.13. We shal] now refer to some of the important matters in
respect of which we have recommended an amendment of the law.

Res Judicata ;

1-B.14. One of the significant provisions of the Code' relates to
res judicate, The provision in the Code on subject is, however, not
comprehensive enough fo cover a few proceedings, and we have
considered it necessary to suggest an amendment in order to
extend its scope by an express provision to certain proceedings.

Further, the present requirement that the court whose judg-
ment is sought to be sct up as res judicata in the later suit should
have been competent to try the subsequent suit, creates difficulties
when a question which was decided by the previous court comes
up for decision before a later court of higher jurisdiction. We are
therefore recommending an amendment in the procedure in this
regard, under which a court of lower jurisdiction will, when such
a question comes up incidentally, be expected to refer the matter
to the District Court, so that the trial of the entire litigation before
a more competent court can be arranged. These amendments should
not be regarded as merely techni¢al, because it is well-known that
the doctrine of res judiceta is based on the principles that there
ought to be a finality in litigation and that a person ought not to
be vexed with the same controversy twice.

Suits relating to public matiers

1-B.15. While our recommendation regarding res judicets and
certain other matters is intended to reduce delay, there is another
object of law reformn which we have sought to achieve, namely,
modernisation and simplificgtion’of the law, in propesing expansion
of the scope of suits relating to public matters. In the Code, there
are, at present, two main previsions® covering suits relating to public
matters, namely, section 91 which _dea]s with suits relating to public
nuisances, and section 92 which deals with suits“relating to public
trusts. As society advances and the life of the community becomes
more complex, the importanee of injuries to the public (as contrasted
with injuries to private individuals) increases. The relevance of
these phenomena is seen not only m the criminal law—we had
occasion to deal with this aspect in the field of criminal law in one
of our Reports’—but also in the field of civil law. Public nuisances
are familiar and well undérstood types of injuries to the public;
but there are other injuries to thie piblic, and there ought to exist
a provision for enabling responsible persons to file suits for the re-
moval of public injuries of other kinds. It is from this point of
view that we are recommending an amendment of section 81, which
will widen its scope so as to cover all injuries to the public.

1-B-16. We need not deal elaborately with the scope of injurles
to the public that will be eovered by the amended section, but we
may state, by way of illustration, that in the case of big frauds on

1. Seation 11.
2. Sections 51-82, o
3. 47th Report (Sonial and Economic Offenicss).



11

consumers, whether they be consumers of goods, services or other
objects of consumption, it will be possible, under the amended
section, to bring a suit on behalf of the consuming body. Such a
suit could appropriately be for declaration or for injunction. It is
exiomatic that the existence of a suitable procedure facilitates the
pursuit of appropriate remedies; and this, in turn, also helps in the
clarification of substantive rules of law relating to the matters
which are the subject-matter of the remedies pursued. It could
even pave the way for legislative action. As an American writer'
has pointed out, constitutional litigation, even where unsuccessful
in the courts, may stimulate the legislature to action. “All the major
social changes which have made America a finer place to live have
their basis in fundamental constitutional litigation. Somebody had
to sue somebody before the legislature took long overdue action™.

1-B.17. In respect of the right of second appeal, we recommend
an amendment which will reduce both expense and delay. The in-
creasing number of second appeals in the High Courts has added
to the arrears of the High Courts, with the result that appeals which
are more than five years old, come up for hearing today; but quite
apart from this aspect, the jurisdiction of the High Courts in second
appeal has, to a large extent, been wrongly invoked in order to seek
interference at the hands of the High Courts in respect of questions
which are really questions of fact. Questions of law are the only
questions which ought to be deslt with in second appeal. The role
of the High Court, as we conceive it, iz not that of correcting
errors of fact in matters which come before it. Its proper role is of
maintaining and re-establishing unifgrmity in matiers of law, and
re<introducing certrainty, where necdgsary, and of keeping the con-
tent of the law intelligible and accassible by means of a binding
precedent. Thig is our approach, and consistently with this approach,
we are recommendirg an amendment of section 100 which will
permit second appeals only on substantial questions of law. We have
dealt with the broad features of our approach in the relevant chapter,
where we consider the question of amending section 100.

Revision

1-B.18, Analogous to the fopic of second appeals is that of revi-
sional jurisdiction of the High Court under section 115 of the Code.
Controversies galore have, from time .to time, arisen ag o the exact
scope of this jurisdiction:; and it is weéll-known that some of the ex
pressions which occur in the section,’ such as “case decided”, “mate-
rial irregularity” and the like, have offered a fertile field for the
exercise of legal ingenuity, But these ‘expressions have also been the
cause of considerable delay in the administration of justice, and of
avoidable suffering to litigants, ’

I Yannacone, "4 Lawyer answees the Technoorats™ (August-September, 1969) 5 Trial
ﬁ(}lé 15 cited in “The New Pablic Interest Lawyers’™ (1970) Yale Law Journal, 1089:
2. Yannacone, qunfed in it, All He Wante to Save is the World, 8poris Hinstrated
f‘;é:\g 31,1}}‘-369. at 24, cited in *“The New Public Intersst Lawyers™ (1970) Yale Law Journal
3. Section 115.

. L/B{D)220MofLI&0A —3(s)
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1-B-19. As Rangnekar, ¥. observed® with reference to section 115—

“Here a professional lawyer is sorely perplexed and bewildered by
the conflict of judicial decisions as to what is the meaning of the
expression “case which has been decided” in 3, 115, Civil P, C, and
what is the meaning of CL (c¢) in that section when it is said that
the Court has acted in the exercise of its jurisdiction “illegally or
with material irregularity”, and one can only express a pious hope
that the legislature may step in and say precisely what it means
and fix the limits of revisional jurisdiction of the High Courts, in
a manner intelligible even to a laymar.”

The first two clauses (a} and (b) of S. 115 do not present any
difficulty; it is the last clause that does.

1-B.20. We have, after careful consideration, come to the con-
clusion that revisional jurisdiction exists solely for the purpose of
correcting manifest and serious injustice; and the correction of such
injustice is amply taken care of by the powers of High Courts under
section 227 of the Constitution. Any other matters decided by lower |
courts—even though the decision may appear to be erroneocus—
should not be taken to the High Court in revision. On this prineiple,
we are recornmending the deletion of section 115.

Written Statements

1-B.21. Litigation cannot be properly condueted if the points
for determination zre not properly presented to the Court, And, the

points for determination cannot be properly presented if the court - .

has not, before it, the case of each party in a precise and concise
form, It is on this philosophy that procedural codes require thc
parties to file pleadings, and lay down claborate requirements as to
the form and contents of pleadings. This may sound elementary;
but we are constrained to refer to these aspects, because we find
that the rule which deals with the written statement (defence) of
the defendant’ leaves it to the discretlon of the court to require the
defendant tg file his defence. We are of the view that it should, in
every case, be obligatory for the defendant to file a written state-
ment, and that failure to do so should empower the court to pro-
nounce judgement against him. There are provisions on the subiject
in the Code—0.8, r. 1 to 0.8, r. 10, but they are either incomplete
In their scope or defective in their expression. We are recommend-
ing amendments to remove these defects.

Disposal of ecase on preliminary issues

1-B.22. Considerable 1delay is often caused by the tendency of
courts to avoid the decision of all the matters in issue in a suit,
on the ground that the suit could be disposed of on a preliminary
point. In such cases, when the decision of the trial court on the pre-
hmmal:y point is reversed in appeal, the matter has ordinarily to
be remitted to the trial court again, with the result that the inguiry

1. Bai Chandan . Ohholala, A.LE. 1932 Bombey 584, 555,
2- Order 8, Rale 1.
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into other issues commences after the expiry of a long period of time,
when documents might have been lost, the memory of witnesses
might have faded, and, in general, the grip of the judge over the
litigation would have been lessened.

We think this should be avoided, and we are, therefore recom-
mending an amendment of the relevant rules, under which it would
be obligatory for the court to decide all issues, subject to certain
specified exceptions relating to jurisdietion and bar of suit,

Suits concerning the family

1-B.23. Litigation in the past, in India, has revolved mainly round
guestions c¢f property. Even where questions concerning personal
law and allied branches of the law were at issue, the indirect objec-
tive of the litigation was, in many cases, the establishment of pro-
prietary rights, for example, in suits for adoption and proceedings
as to guardianship. Litigation in future, is, however, likely to gain
new dimension. By way of this illustration, we may state that dis-
putes concerning the family will be brought with increasing fre-
guency info the arena of litigation.

1-B.24. In her remarkable work, The Century of the Child, Ellen
Key' quotes a dramatic work called The Lion’s Whelp:

*The next century will be the century of the child, just as
this century has been the woman’s century. When the
child gets his rights, morality will be perfected. Then
every man will kmow that he is bound to the life which
he has produced with other bounds, than those imposed
by society and the laws. You understand that man can-
not be released from his duty as father even if he travels
around the world; 2 kingdom can be given and taken
away, but not fatherhood”,

1-B.25. We do not, in thigs Report, pause to consider whether
the traditional judicial machinery is an ideal systern for the resolu-
tion of such disputes; but, so long as i remains the only machinery
available for the purpose, it should be so mioulded as to enable and
encourage the judge, to perform more satisfactorily the duty of
adjudicating on these new types of disputes, This basic considera-
tion has encouraged us in recommending the insertion of a set of
new provisions® to deal with litigation involving matters concerning
the family.

1-B.26. When courts encounter problems concerning the familg'
in the context of conventional litigation, they tend to deal wit
them in a conventional way. This is understandable. “The judge is,
above all, a skilled lawyer; a.lifetime lived in the law has inculcated
in his its promises, its analytical techniques, its principles™. 'To
correct this attitude in so far as litigation concerning the family is
concerned, a few amendments would, we think, be- desirable.
1-B27. The law is never more nobly applied then when 1t is
for the alleviation of the economic suffering of those who approach
® 1. Ellen Key, The Century of the Child, {1909), page 45, sited in Graham Parker, “Century
P M5 " of the Child™ (1987) 35 Canadian Bar Review, 141, 743, '
2. Order 32-A {proposed). .
" 3. F.W. Arthur,*Developing Industrial Gitizenship, (1967) 25 Car. Ber Rev. 796, B15,

-~
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its portals. The Code has a Chapter' dealing with suifs by paupers,
We are recommending certain changes in this respect, which will,
we hope, imprmﬁa its utility as a weapon in the fight against poverty.
We may add that the guestion of the impaect of law on poverty
deserves to be considered in a comprehensive manner.

1-B.28. A few other matters relevant to poverty—the guestion
of legal aid and the guestion of court fees—are outside the scope
of the Code. The former is being considered by a separate Com-
mittee.” We have not, therefore, gone into these two aspects at length,
but even so, wherever a point concerning legal aid or court fees
required serious attention, we have thought it appropriate to refer.
to it, and are making appropriate recommendations in the matter,
in the hope that the Union Government will be able o persuade
the State Governments to adopt these recommendations.

1-B-28-A. At present, in suits on mortgages, the Code’ makes it
compulsory to have two decrees—preliminary and final—whether the
suit be for foreclosure, redemption or sale. This makes the proce-
dure cumbersome, and almost invariably if two appeals are filed
against two decrees in the same suit, We think that the procedure
could be made simpler by -substituting one decree (corresponding,
broadly, to the present preliminary decree), and the rest of the
proceedings could be relegated to execution. Following this ap-
proac{lil, we are recommending a recasting of the relevant provision
of order 34

Summary procedure

1-B.28-B. To prevent umreasonable obstruction of a suit by a
defendant who has no defence the Code* has a Chapter providing for
summary procedure, The utility of this Chapter is obvious. The ap-
plication of this Chapter is, however, limited to certain specified
courts and to particular classes of syits. In order that greater use
may be made of this useful chapter, we are recommending certain
amendments in the relevant rules.

Delay caused by stay orders

1-B-29. The chronology of litigaton under the Code is, in its
bare essentials, fairly simple. But. i'l;rﬁts clogged by a variety of
hindrances, Examples of such hindrances are furnished, at the stage
of trial of 2 suit, by appeals and revisions against what have core
to be known as ‘interlocutory orders’. At the stage of execution,
obstacles abound owing to stay orders obtained on one ground or
another by taking recourse fo misgellgneous appeals or appeals from
orders or revisional applications. To minimise the delay caused by
such ohstacles, we are recommmﬂin% certain amendments in the

relevant rules.” We hope, that they will advance the cause of expe-
dition, without undue hardship to liL gantis,

1. Order 33. ,
2. Legal Aid Committes.
8. Order 94,
4. Order 37.
5. (@) Order 41, rule &;
{4) Order 21, rule 26,
(¢} Order 33, ruls 1.
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1-B-30. In one of the Chapters appearing towards the end of our
Report! we have thought it necessary to discuss the problem of
training our junior judicial officers and to make some important and
radical suggestions in that behalf. We ought to add that, though the
subject-matter of this Chapter is technically outside the scope of
our present inquiry and rveport, we are satisfied that it is our duty
with all the emphasis we can command, to carnestly appeal to the
Union Government to request the State Governments to take imme-
diate and suitable action in terms of our recommendations. We are
quite clear in our minds that the terms of service under which
junior judicial officers are employed and the fringe benefits and
general amenities which are made available to them are wholly
unsatisfactory and meagre to a degree, and that they need fo be
immediately improved if competent and capable lawyers have to be
attracted to the judicial career, It must be borne in mind that the
work which these junior judicial officers discharge in their respec-
tive courts in small taluk towns is, in substance the foundation of
what is described as the Rule of Law. As Justice Holmes once ob-
served, the basis of the rule of law is laid down not necessarily in
important and sensational constitutional cases, but in small and
humble disputes between litigants whe bring their causes to the
courts.

1-B-31. For efficient, satisfactory and expeditious administra-
tion of justice which would command public co_nﬁdence and
enjoy public respect, an enlightened, speedy, fair and pro-
gressive procedure is no  doubt, essential; and that is
what we have attempted to do in our present report., But pro-
cedure alone will not solve the problem of accumulating arrears
which have assumed alarming proportions in all the couris in our
country. Procedure can hope to succeed in attacking this problem,
provided the Judges who preside over the courts are conscious of
their obligations to the community at large and exercise their po-
wers and discharge their functions determined to remove from the
administration of justice the widely spread and somewhat justified
complaint of delay, costs and unpredictability. It is our confident be-
lief that, in the context of today, and having regard to the hopes and
aspirations of the common men and women in this country, the judi-
ciary can no longer be content to play merely the role of an umpire
and allow the adversary character of our litigation to proceed unin-
terrupted by the wise and judicious inferventions from the judges
from time to time, Since, in our view, the junior judiciary has to
plev a major role in the conduct of the causes which are filed be-
fore them, we think it is of utmost importance to initiate them into
the philosophy of law and its major role in relation to the changing
soclety. Besides, it is hardly necessaty to emphasise that, in course
of time, District Judges and some of the High Court Judges are
drawn from this class of junior judicial officers. That is why we
have set out our thoughts in the last chapter and made recommen-
dations which we think might serve the purpose we have in mind.

i

1. See Chapter 53,

s e
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1-B.32. “Training” has been described' as the “progess of develop-
ing skills, habits, knowledge and attitudes in employees for the pur-
pose of increasing the effectiveness of employees in their present
positions, as well as preparing employees for future Govern-
ment positions”. Judicial officers have responsible and varied fune-
tions to perform, and should receive adequate training before they
enter on their office. We have not in mind merely the inculcation of
professional skill and knowledge. Training must also aim at broaden-
ing the mental horizons, values and attitudes® of the officers, by in-
stilling the right mental attitudes on the question of judicial conduct.
This becomes relevant because the judge holds a pivotal position,
and has a vast variety of discretionary functions which are vital in
the effective working of the law as an instrument of social justice,

1-B.33. In every organisation, the training of employees, which
sets the tone and quality of the organisation, is useful. It is more
80 in a career service® with opportunities for successive promotions
to higher grades.

1-B.34. The defailed recommendations on the subject* will show
that when we speak of “training” we do not have in mind the organi-
sation of mere lectures. What we have in mind is the introduction of
judicial training at the initial stage. Case studies on particular events
in the life of litigation, which illustrate typical situations, would be
eminently suitable, because “a generalised understanding must
emerge from experience of the particular.’™

- 1. William @. Torpey, Public Parsonnel Management, New York, (D. Van Nostrand Com-
© pan¥, Ing.) {1053), page 1564,

© 2. Of. H.V. Kamath, Principles and Techniques of Administration, Bharatiya Vidys Bhavan,
Bombay-7. (1971) page 19,

B. Avasthi and Maheshwari, Publin Administration (1986), Chapter 17, Education and
Training, pages 311—315. ‘ :

t. See Chapter 53,

6., -C.M. Chadwick, “Administrative Training: Notes of Syllabus™. Journsl of Adminigtrs-
‘fion Overseas {London), Vol 5, No, 3, July 1968, pagea 187—178, Abstracted in Indian
Institnte of Publiec Administration, New Delhi, Public Admicistration Abrtracty
(January 1987), pagee 5-8, :



CuaprEr 1-C

EXTENT OF AND APPLICATION OF THE CODE AND OTHER
PRELIMINARY MATTERS

Introductory

1-C.1. The extent and application of the Code and other preli~ /
minary matters are dealt with in sections 1 to 8 in the body of the
Code.

Section 1 and Laccadive Islands

1-C.2. There is one point to be considered regarding the territorial
extent of the Code. This relates to the Laccadive Islands,

In the earlier Report,! it was stated—

“Incidentally, it may be addded that the Administrator of
the Laccadive, Minicoy and Amindivi Islands has, in his
suggestion relating fo the Civil Procedure Code sent to the
Commission, suggested that sections 36 to 43 should, for
uniformity, extend also to Laccadive and Minicoy Islands.
(At present, they extend only to Amindivi Islands), This
has been accepted, and Qrder 34 also broposed to be ex-
tended to those Islands”,

1-C.3. This was a very limited suggestion. we find, however, that
by a Regulation practically the whole Code of Civil Procedure has
been extended to those Islands, Having regard to the rather unde-
veloped condition of those islands, we suggest that Government

should reconsider the question how far the Code of Civil Procedure
should extend 1o these Islands,

1-C4. From a letter* which the Commission has received from
the Member of Parliament representing the Islands, it would appear
that there are no lawyers in the Islands, and English knowing
people are few. Facilities for brompt movement are also not availa-

ble, and a sophisticated Code of Procedure may not be quite ap-
propriate for these areas.

Similar observations were made in a judgment of the Kerala
High Court*

We express no opinion on the point; but recommend that the
Government may have this aspect examined, after inquiring into

local conditions prevailing in the Islands and consi i
whether the law should be simplified. ’ der the question

1. 27th Report, page 89, note on Seakion 1, paragraph {¥i)
2. Regulation 8 of 1985, effective from 1sk October, 1947,
8. Letter of Shri P.M, Sayeed, M.P. to'the Law Commission, dated 20th April, 1972,

4. M.P, Atta Kova v. N.K. Kova T Gl and offers, B .
ded on 23rd October, 1870 (Kam?:;tg rt: Bocond Appeal No. 1119 of 1000 dae-
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CAPTER I—Q

SUITS IN GENERAL
Introduction

1-D.1. Part I of the Code deals with litigation in the simplegt
case, from the time the plaintiff decides to sue and has to select his
forum, to the time, when, having obtained a decree, he proceeds to
execute it. It assumes that the plaintiff is sane and adult, and neither
an indigent person, nor a soldier etc. It also assumes that the defen-
dant is, similarly, sane and adult, and is not an indigent person, 4 °
soldier ete, Further, it assumes that the suit ig not compromised,
and that, in the course of the litigation, neither party dies, becomes
insolvent, or otherwise assigns his interest in the subject matter of
the suit; and, most important of all, it assumes that the suit is not
delayed by reason of interlocutory appeals.

1-D.2, These assumptions explain the apparent simplicity of
seclions 9 to 35-A, contained in this part of the Code. Moreover, most
of the important stages of the trial are left to be dealt with by rules
in the Orders contained in the First Schedule,

Section 2—Definitlon of “decree”

1-D.3, Section 2(2) defines the expression “decree”, In the Corn-
mission’s earlier Report! the. guestion ‘whether an order rejecting a
memorandum of appeal on the groundiof deficit in court-fees should
be treated as a “decree”, was considered. The Commission thought
that it would not be convenient to indert a provision on the subject
in the definition of “decree”, as there is no specific provision in the
body of the Code or in the rules, relating to rejection of a memoran-
dum of appeal (except Order 41, ruile 3(1) and (2) which deal with
rejection on the ground of ¢ertain formal defects).

Recemmendation

1-D.4. We appreciate the difficulty felt by the previous Com-

nlﬁss:ion, and have, after some discussion, come to the same con-
clusion. .

Section 9

1-D.5. With reference toi secti-a»h 9=, the previous Commission®
had in the earlier Report, occasiot Bg-consider a gquestion relatin
g

to religious offices. Reviewing thd ¢ast law, on the subject, it stated
the position as follows:— e

\

“{i) Suits relating to religious offices to which fees are attached.
Such suits raise no difficulty.

1. 27th Report, page 89, note on segtion (9.
2. 27th Report, pages 9091, note on seotiond - -
I 1%
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(ii) Suiis relating to religious offices to which fees are not at-
tached. These can be classified into:—

{(a) offices which are attached to a sacred spot;
{b) offices which are not so attached.

(2) The Bombay High Court seems to have recognised a
distinction between (a) and (b) above, and the majo-
rity of the decisions® of the High Court allow a suit for
an office under (a) above but not for an office under
(b) above,

{3) The other High Courts do not seem {o recognise this
distinction™.

1-D.6. Its principal conclusion was thus expressed:

“Sinee the distinction made between cases (a) and (b) is
not recognised by the majority of the High Courts, it is
unnecessary to amend the section™

1-D.7. It appears to us, however, that opportunity should he
taken of clarifying the position on the particular point sbout which
the Bombay view differs with that of other High Courts,

1-D.8. The general propositions stated below are not in doubt—

(1) A suit for a declaration of religious honours and privileges
sitmmpliciter will not lie in a civil court,

{(2) But a suit to establish one’s right to an office in a temple,
and to honours and privileges attached to the said office as
its remuneration or perquisites, is maintainable in a civil
court,

(3) The essential condition for the existence of an office is thab
the holder of the alleged office shall be under a legal ob-
ligation to discharge the duties attached to the said office
and for the non-chservande of which he may be visited
with penelties. C

1-D.9. The controversy is only in relation to an office not at-
tached to a sacred spot and not carrying any fees. We may illustrate
the controversy bg referring to a Bombay case,® where it was held
that a suit to establish a claim to petform the Urs ceremonies and to
manage the offerings can be enterthined in a civil court, because
though the offerings may be uncertain and voluntary, still, when
they are made to a particvlar deity, they are the property of the
temple (or shrine) concerned, and can be the subject-matler of a
civil suit. One of the reasons which the court gave in its judgment
is relevant to the present point, and may be quoted—

“Again, ’it is not in respect of what may be called an ‘itine-
rary’, right over a certain territory, such as formed the

1, A number of cases were cited., )
2. Egeam Ehan v . Eqji T3eb ,AJR. 1926 Bowm. 181.
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subjects of the suits in Madhusudan Parvet v Shan.
karacharya and Soyad Nurudin v. Abas. The present
suit iz in regard to a religious office attached to a shrine,
and if the distinetion suggested by Mr. Mulla at page 22
of his commentary for reconciling the decisions of - this
High Court is justified, the suit is not barred”.

1-D.10. This distinction, however, does not appear to have found
favour with the other High Courts.* In our view, the distinction is
unnecessary, and the law should be clarified so as to override the
distinction made in some of the Bombay cases.

Though the coniroversy relates to religious offices, the clarifica-
tion has to apply to all offices, in order to avoid the argument that
other offices are governed by any other rule.

1-D.11. Accordingly, we recommend that the following Explana-
tion should he inserted® below section 9: —

“Explanation 3.—For the purposes of explanation 1, it is im-
material whether fees are attached to the office or not,
and whether the office is attached to a particular place
or not”.

Section 11 whether requires amendment in consequence of recom-
mendation for trial of all issnes ’

1-D.12, It is being recommended® that a Court must decide all
issues, even if the case can be disposed of on a preliminary point.
This necessitates a change in the provisions as to appeal. Where
the decision on the preliminary issue is favourable to the defen-
dant, and the other issues are decided against”the defendant, then,
at present, he cannot appeal. This position is now proposed to¢ be
changed.' If would appear that an express amendment of section
11 is not necessary on this point,

1-D.13. With reference to the principle of res judiouta (section
11), the Commssion in its earlier Reports proposeci‘ its extension
to execution, Further, it stated®™—

“A suggestion has been made, that an express provision
should be inserted extending the principle of res judicata
not only to execution proceedings but to all independent
proceedings. It is considered unnecessary to make any spe-
cific provision of this nature and that, the matter should

* be left to be dealt with by the Court”.

1. Hea references in 27th Report, pagss 90-91.

2, Sectlon 9, of Explanation, to be nembered m Explanation 1.
3. See diseuseion relating to Order 15, rule 2A.

4. See amendment to proposed section 96.

&, 27th Report, amendment proposed to a. 47 °

6. 27th Report, page 91, note on n, 11,
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1-D.14. The Commission referred to another question in these’
words—"The question whether an express provision should be made
to lay down the rule applicable in cases where cross-suits have been
filed between the same pariies and have been disposed of by two
judgments, has been examined, The point is, whether, if an appeal
15 filed from one judgment and is not filed from the other judgment,
the matters decided in the other judgment become ves judicetae, It
has been considered unnecessary to make a specific provigion on this
point, as the matter should be dealt with by the courts accerding
10 the facts of each case.”

1-I>15. As regards the first point (applicability of section 11 to
execution and independent proceedings), we are of the view that an
express provision is desirable. As regards the second point, there
is some uncertainty. We shall deal with it later.* :

1-D.16. We recomumnend, therefore, that the principle of res judi-
caia should be applied to the situations of proceedings in execution
and independent proceedings. f

Becommendation to insert new section 11A

1-D.17. Accordingly, the toliowing new section is recommended—
“11A. The provisions o) section 11 apply, as far as may be, to—
(a) proceeding in esrecution, and
{b) civil proceedings other thgn suits.”

Section 11 and competence to try subsequent suit.

1-D.18. Under Section 1i, one of the conditions precedent for -
applying the bar of res judicate against the trial of any suit or issue
is that the previous court must have been competent to iry the
subsequent suit or the suit in which the issue is now raised. The
existence of this condifion, {o a certain extent, detracts from the
finality of judgments, and gives rise to a certain amount of multi-
plicity of proceedings. No doubi, the prirciple behind this econdition
is a sound one, namely, that the decision of a court of limited juris-
diction ought not to be {final and binding on a2 court of unlimited
jurisdiction, in the circumstances in which the condition applies.
Nevertheless, it is true that if some method could be devised of
avoiding such multiplicity, the attempt would be worth the trouble.
We, therefore, set before ourselves the task of devising such a solu-
tion. The result of our study and discussions is given below:—

i 1-D.19. An Allahabad® case of civil revision ig- illustrative,

“The question for consideration before the High Court was
whether the decigion given by a Court of Small Causes in

. 27th Report, page 91, note on section 11, :

Yor a review of the case law, seo Mst. Lackhmt v, Mr. Bpulli, A,LR. 1927 L,,]:l_ 280 T'B,
. Narhari v. Shankar, (1950) 1 S.C.R. 754; A LR. 1853 B.C\. 419.

. See disenagsion ae ta Q. 41, B, 33,

. Manoursl Hag v. Hakim Mohsis, ALB. 1970 All, 604 606 (¥.B.)" (Case law reviewsd)

Tnom G2 b9
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a suit for arrears of rent will operate as reg judicate in a
suit filed later in the court of Munsif for the recovery of
arrears of rent for a different period and for ejectment.

1-D.20. The Court of Small Causges had no jurisdiction to enter-
tein the suit for ejectment and therefore, the latter suit had to be
filed in the Court of Munsif. The dispute between the parties in the
Court of Small Causes was about the rate of rent, whether it was
Rs. 15 or Rs, 10 per month. The Judge fixed it as Rs. 10 only. In the
subsequent suit, the plaintiff, while praying for ejectment, claimed
rent for the period preceding ihe second suit at Rs. 15 per month.
Therefore, the question arose whether the decision given by the
Judge of the Small Causes Court about the rate of rent will operate
as res judicata. Khare J. delivering the majority judgment, said that
one of the conditions under section 11 was that the former suit
should have been decided by a Court competent to fry such subse-
quent suit. This condition has not been satisfied as the Court of
Small Causes is not competent to fry a suit for ejectment. It was
contended by counsel for the applicants that the Court of Small
Causes is a court of exclusive jurisdiction and, therefore, the gene-
ral principles of res judicata will apply. It was also further contend-
ed that when general principles of res judicata will apply, the con-
dition that the court deciding the former proceeding must also be
competent to decide the subsequent sgit has to be waived.’

1-D21. It was held that the Court of Small Causes was not to
ke a Court of exclusive jurisdiction, but merely a court of preferen-
tial jurisdiction, in view of the scheme of the Provinecial Small
Causes Courts Aet and section 15, C.PiC. In the absence of a Court
of Small Causes, the Court of Mungif ‘has the jurisdiction to enter-
tain and decide suits for the recovery of rent. Therefore, the deci-
sion of the Small Causes Court will not bar re-agitation of the same
question in the subsequent suit, which the court of Small Causes
was not competent to try.

1-D.22. Tripathi J. in his dissénting judgment, held that the
Court of Small Causes.exercises exclugive jurisdiction. Following a
Supreme Court case” he held that on' the general principles of res
judicata, a previous decision on a mafter in controversy, decided
after full contest, will operate as res judicata in a subsequent regu-
lar suit irrespective of the fact whether the Court deciding the matter
formerly had or had not been competent to decide the subsequent
suit. Therefore, Tripathi J. held that the decision of the Judge of
Small Causes Court operated as rgs judicato. ‘

1-D.23. The Supreme Couft® hag comsidered the guestion whether
the word “suit” in section 11 can be liberally construed to mean even
a part of the suit. It was urged that if the competence of the egrlier
court is going to be judged by reference to its competence to try
the entire suit as subsequently instituted, then in many cases where

1. Raj Lakshmi Dasi v. Banamali Sem, ALR. 1953 8.0, 33, relied on.
2. Gulab Chand Chhote Lal v. Siate of Gujorat, A.LR. 1965 8., 1153,
3. Gulab Bai v Manphoo! Bus, ALR; 1962.8.0. 31§, 917,
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the matter directly and substantially in issue had been tried bet-
ween the parties by the earlier court, it may have to be tried again
in a subsequent suii, because the earlier court had no jurisdiction
to tr ythe stbseguent suit havng regard to ils pecuniary jurdisdic-
tion and that this wohld be anomaolus. It was held—“The world
‘sunit’ has not been defined in the Code; but there can be little
doubt that in the context the plain and grammatical meaning of
the word would include the whole of the suit and not a part of the
svit, so that giving the word ‘suit’ its ordinary meaning it would
be ditficult to accept the argument that a part of the suit or an issue
in a suit iz intended to be covered by the said word in the material
clavse. The argument that there should be finality of decisions and
that a person should not be vexed twice over with the same cause
can have no material bearing on the construction of the word ‘suit’.
Besides, if considerations of anomaly are relevant it may be urged

in support of the literal construction of the word ‘suit’ that the -

finding recorded on a material issue by the court of the lowest
jurisdiction is intended not to bar the trial of the same issue in a
subsequent suit filed before a court of unlimited jurisdiction. To
hold otherwise would itself introduce another kind of anomaly.”

1-D.24. Therefore, the suggestion that the word ‘suit’ should be
liberally construed was not accepted. In other words, it is the whole
of the suit which should be within the competence of the court at
the earlier time, and not a part of it

1-D.25. Of eourse, if the earlier cOurt was a court of exclusive
jurisdiction—such as, a revenue court on matters within its compe-
tence—its decision would be res judieata.'

1-D.26. The position is substantially the same in  England in
this respect.

1.D.27. Diplock L. J. explained the doctrine of res judicate® in
thege terms—

“The doctrine of issue estoppel in ecivil proceedings is of
fairly recent and sporadic- development, though none the
waorse for that. Although Hoystead v. Taxation Commissio-
ner did not purport to break new ground, it can be re-
garded as the starting point of the modern common law
doetrine, the application of which to different kinds of
civil actions is currently being worked out in the courts.
This doctrine, so far as it affects civil proceedings, may
be stated thus: a:party to ¢ivil proceedings is not entitled
to make, as againgt the other party, an assertion whether
of fact or of the legal consequences of facts, the correct-
ness of which is an essential element in his cause of action
or defence, if the same assertion was an essential element
in his previous cause of action or defence in previous civil
proceedings between the same parties or their predeces-
sors in title and was found by a court of competent juris-
diction in such previous civil proceedings to be incorreet,

1. Bahoant Singh v, Seravij, A-LR. 1027 AL W (F.B).
2. Mifle v. Cooper (1967) 2 All ER. 100, 104 {Diplock L.J.).
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unless further material which is relevant to the correet-
hess or incorrectness of the assertion and could not by
reasonable diligence have been adduced by that party in
the previous proceedings bas since become available to
him. Whatever may be said of other rules of law to which
the label of ‘estoppel’ is attached, ‘issue estoppel’ is not a
rule of evidence. True, subject to the gualification which I
have stated, it has the effeci of preventing the party ‘es-
topped’ from calling evidence to show that the assertion
which is the subject of the ‘issue estoppel’ is incorrect,
but this is because the existence of the issue estoppel re-
sults in there being no issue in the subsequent civil pro-
ceedings to which such evidence would be relevant, Issue
estoppel is a particular application of the general rule of
public policy that there should be finality in litigation.”

1-D.28. In the leading case of Duchess of Kingston', Degrey, C. J.
observed-—

“From the variety of cases relative to judgments being given
in evidence in ¢ivil suits, these two deductions seem to
Iollow as generally true; first, that the judgment of a
court of concurrent jurisdiction directly upon this point
is as a plea, a bar or as evidence, conclusive, between the
same parties upon the same matter, directly in question
in another court; secondly, that the judgment of a court
of exclusive jurisdiction directly upon the point is in like
manner, conclusive upon the same matter, betwgen the
same parties, coming in incidentally in question in ano-
ther court for a different purpose. But neither judgment
of a tribunal of concurrent or exclusive jurisdiction is
evidence of any matter which came collecterally in ques-
tion, though within their jurisdiction, nor of any matter
incidentally cognizable, nor of any matter to be inferred
by argument from 'the judgment”,

Lack of jurisdiction

1-D.29, In order that estoppel by record may arise out of a En-
glish judgment, the court which pronounced the judgment must
have had jurisdiction to do so.* The lack of jurisdiction deprives the
judgment ¢f any effect, whether by ‘estoppel or otherwise. Thus, a
magistrate hearing a summons' for the expenses of making up a new
street,” or for trespass to land,® and kaving jurisdiction for that pur-
pose, may dismiss the summons on the express ground (in the one
case) that the street was repairable by the inhabitants, or (in the other

1. The Duchess of Kingslow's case, {1776) 168 E.R. 1750; Cookls, Cases and Stabuies
Evidenos, {1963), pages 129, 130,

2. Cf. Rosenfeld v. Newman, (1653} 2 All E.R. 885 (C.A.).
3. {a) Rogerr v. wood, (1831}, 2 B. & Ad. 245,

(b) drchbdshap of Dublin v. Lord Trimleston, (184%), 12 I. Eq. R. 152.
4. Under the Public Health Act, 1875,

9. Bee K. v. Hutehings, (1881) 6 Q. B.D. 300 (C.A.); followed in Seoot v. Lowe, (1902) 88 L.T.

421.
8. A.6. for Lrinided and Tabago y. Erishs, (1893) A.C. 518 (P.C.).
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that the defendant had established a title fo the praperty; but
though such a finding is embodied in the order as drawn up, it
creates no estoppel %Jetween the parties, for it relates to a matter
which the magistrate had no jurisdiction directly and immediate-
ly to adjudicate upon, being at most incidentally cognizable, so
far only as necessary to his decision on the actual gquestion sub-
mitted'.

1-D.30. It appears that the problem is one which is inherent
in the co-existence of courts of limited and unlimited jurisdiction.
The problem, however, can be solved if a court of limited jurisdie-
tion is reguired to submit the case to the disirict court—which is
a court of unlimited jurisdiction—whenever the former is zatisfied
that the suit involves a question of such a nature that if a suit had
been brought for relief based principally on that question, the court
would have been incompetent to try the suit. What we have stated
above may appear to be rather abstract, and we shall, therefore,
deal with the matter more elaborately.

1-D.31, If, for example, a court of Munsiff or a3 Junior Civil
Judge trying a suit for rent is faced with the question of title,
which, having regard to the value of the immovable Property is
beyond his pecuniary jurisdiction, then he should stay the trial,
and refer the case to the distriet court, which will transfer the suit
to another court competent to decide the question of title

Recommendation

1-D.32. In the light of what is stated above, we recommend the
insertion of a new section as follows:—

To insert new section 23 A.

“23&. {1) ‘Where any court suberdinate to the district Court
Is satisfied that a suit pending before it and within its
jurisdiction involves a question of the nature referred
to in sub-secti_on (2), the determination of which is neces-
sary for the disposal of the case, the Court shall stay the
proceedings and submit the case, with a brief report ex-
plaining its nature, to the district Court,

(?) The guestion referred to in sub-section (1) is a guestion of
such a nature that if a suit had been brought for relief
based principally on that question, the Court would have
been incompetent to try the suit,

(3) Where a case is submitted under sub-section (1) to th
district Court. the district Court shall, after not(ic)e t((; thg
parties and atfter hearing such of them as desire to be
heard—

(a) transfer the suit for tria] to any Court subordin
] ] te

to it and competent to try the suit ref n st
o cton o ¥ 1l referred to in sub-

(b) withdraw the suit to itself and try it

1. Cf. Dover v. Child, (1876), 1 Ex. D. 172 (maglstrates” a ivery
go:_)ds_nm!er the }I.etrupolimn Tolice Courtfg Ae%, 1839 (2 ;neguga%ﬁxl:rd;f] ‘iegg?n“? o
adjudieation on title which he has ng jurisdiction tg make); Ke Vitr;;‘i"r; ;zz‘ fte]v ]73! S
(1894) 2. Q.B. 3R7 C.A. refusal of receiving order no adjudication on the dgabt : appliod
in King v. Henderson, (1898) A.C. 720, P.O. dt page 730, % applied

L{B{D)220Mof LJ&CA
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{4) Where any svit has been transferred or withdrawn under
sub-scction (3) the Court which thereafter tries such
suit may. subject to any special direction in the case of
an order of transfer, either re-try it or proceed from the
point at which it was transferred or withdrawn.

{5) For the purposes or this section, courts of Additional and
Assistant Judges shall be deemed to be subordinate to
the district Court. ]

(6} The Court trying any suit transferred or withdrawn under
this section from a Court of Small Causes shall, for the
punposes of such suit, be deemed to be a Court of Small
Causes,

(7} The district Court shall cause a copy of such order to be
sent to the court by which the case is submitted”.
“‘
Section 11—Explanation 2 '
1-D.33. According to the Explanation 2 to section 11, for the pur-
poses of this section, the competence of a court shall be determined
irrespective of any provisions as to a right of appeal from the deci-
sion of such Court. It is necessary to examine the back-ground of
this Explanation.

1-D.34. The reasons why the judgment of a court of record acts
as an estoppel are, that it is against public policy and oppresive
on the individual to re-agitate disputes which have been litigated
once for ¢ll to finish.'

1-12.35. It has been stated in England® that ‘matrimonial cases
apart, a decision of an inferior court:will operate as an estoppel in
the High Court, but the decision must be one from which there was
an appeal. i

LD.36. Again, it was stated by Savigny' that “everything that
should have the authority of res judichta is, and ought to be, subject
to appeal,’ and reciprocally in appeal is not admissible on any point
not having the authority of res judiceta”.

1-D.37. The history of the second Explanation to section 11 is
interesting. Before 1908, there was a' conflict of views in India on
the question whether a judgment from which no second appeal lay
to the High Court was res judicate. Some High Courts held that the
earlier suit operates as res judicata, op the ground that requirement
of the section was satisfied when the Court deciding the first syt
was competent to try the sublsequent suit, irrespective of the question
whether the eqrlier decision was or {ves not subject to the same
appeal as the decision in the subségquant suit would be, and that a
different interpretation would be strdining the language of the le-
gislature. Some High Courts, on the other hand, took the opposite

1. Speméir léczwer, Bes Judicata, page 2 cited in Phipson, Manusl of Law of Evidence, (1959)
page 54, 83, :

2. (-’ol’»r.i'!:rz V. Cloncha, (18961 11 App. Use. 541 referred to in Cross on Hvidence (1967)
page 275, ’

3. Bavigny, Bystem, seelion 2038, cited in  Ansutaben v. Sabie
464, 408 (West, J). : v o (1883) LLR. 7 Bom

s

i
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view, and considered that the words “or jurisdiction...competent”
in the section admitted of the provisions of law relating to appelabi-
lity being considered in giving effect to the principle of estoppel
which the section is intended to enforce; and that, having regard
to the difference in the grades of the Courts administering justice
in this country and the qualifications of Judges which differ greatly
it was better not to tie down, as far as possible, a court of higher
jurisdiction by the decisions of inferior Courts.’

1-D.38. The legislature, when it revised the Code in 1908, inserted
the second Explanation in section 11, and, in effect, adopted the wider
view,

1-D.39. The second Explanation was, thus, intended to remove
doubts arising in a particular class of cases as to the applicability
of the section, when judgment had been given in a suit against
which no appeal or no second appeal lay, and the question arcse
whether such judgment could operate as res judicata.

1-D 403, The effect of the change made in 1908 is illustrated
by post 1908 cases, It is sufficient to refer to one case.

1-D41. In an Allahabad case,’ a suit had been brought to recover
damages on account of the fruit of a grove. The suit was dismissed
on the ground that the plaintiff had failed to prove his title to the
grove. There was no second appeal in the case, as the suit was one
of a nature cognizable by a Court of Small Causes,

It was held that a subsequent suit between the same parties for
the recovery of possession ¢f the grove and damages was barred by
res judicaie, The fact that the previtvus decision was not subject to
igcozﬁ appeal was immaterial, in view of second Explanation to sec-
ion 11,

Recommendation

~ 1-D.42, In view of the above background of the second Explana-
tion to_section 11, the Explanation should be retained.

Section 15A (propoesed)—Objections ps to the pecuniary jurisdiction

1-D.42A, It often heppens that the judgment of a Court which
has tried a suit is challenged in appe:il or revision on the ground that
the Court had no q:ecunlmz jurisdiction, that is to say, the Court
was not competent to try the suit having regard to the value of the
subject matter of the suit. (The limits of pecuniary jurisdiction of
various courts are set out in the Civil Courts Act of the State con-
cerned), We are of the view that in/ the interests of expedition the
Code of Civil Procedure should tontkin a provision, similar to that
contained in the section’® relating to objections as to place of suing,
to the effect that objections as regards pecuniary jurisdiction should
be raised at the earliest opportunity, and (even if 50, taken) should
not prove fatal unless there has been a consequent failure of justice,

1. Bee Avanasi Gourden v. Nochaminal, (1908 LL K. 20 Mad. 195-199 (reviews cupes).
2. Musaddi Lol v. Jwala Prasad, 16 1.0, 406 {Allahabad) (Chamier, J.).
.3 Beeiion 21.

L/B{DMofLI&CA
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While we recognise that there is a distinction between terrl’gorlal
competence and pecuniary competence, we l_lave, ai:ter sQme dlSCI}S-
sion. come ta the conelusion that any theoretical basis that may exist
for the present position should be regarded as over-ridden by the
paramount consideration of avoiding delay.

Recommendation

1-D42B. Accordingly, we recommend that the following section
should be inserted after section 15:-- :

“{5A. No chjeciion as to the competence of a4 court avith refe-
rence 10 the pecuniary limits of its jurisdiction shall be
allowed by any. appeliate or revisional court unless such
abjeciion was token in the court of first instance ot the
earliest possible opportunity and in oll ceses where issues
are settled al or before such settlement and unless there
has beer o consequent failure of justice™,

Section 20 and suits against the Government

1-D.43, The next section which we have to discuss is section 20,
which deals with forum. In connection with suits against the Gov-
ernment, questions of forum sometimes present difficulty, because the
Government has no “residence”, and the guestion how far the Gowv-
ernment can be said to “carry on husiness” is one which, for a long
time, engaged the attention of courts.’ It will be more convenient,
from the practical point of view, if the place of the plaintiff’s resi-
dence is treated as a proper forum, in case of suits against the Gow-
ernment, in addition to the forum permitted under the existing
provisions. There will be no hardship to the Government.

1-D.44¢. In connection with the forum for suits against the Gov-
ernment, it would be of interest to note that in the ILSA., the plaid-
tiﬁ;s Hresidenc-e constitutes the forum. The relevant provision® is
as follows: ‘ .

“g. 1402, United States as defendant—

(a) Any civil action apgains‘t'1':hi=:I United Stales under sub-sec-
tion (a) of section 1346 of: thig title® maw be prosecuted only
in the judicial district swwhere the plaintf resides.

(b) Any civil action on a tort claim against the United States
‘under sub-section (b) of section 1346 of this tifle* may be
prosecuted only in the judicial district where the plaintiff
resides or wherein the act or omission complained of

occurred.” o ,

1. 2Tch Report, pages 94-95, note on sootion 20, snd suite against the Government.

2. 28 L5, Code, 1402, i v ' ’

3. Tit.le 28, 5. 1346 (u) of UK, Code relates Yo vafious'snits in the district courts of the T.8.
against the Government for money wrongfully collected astax eto. The jurisdiction is
concarrent with the Court of Claima.

4. Title 28, a. 1346 (b) of U.8.  Coda relatés to Civil Claims against the United States in the

district Court not exceeding 10,000 dolars, founded wpon the Constitution, federal law
or regulation, comtract ete, , . o
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Recommendation

1-D.45., While it is not necessary to confine the forum only to
the plaintiff’s residence (as has been done in the rule in the U.S.A.
guoted above), that should constitute an additional forum. We,
therefore, recommend that the following clause should be ingerted
in section 20—

“{(bb) or, in the case of a suit against the Government, the
plaintiff, or any of the plaintiffs, if there be more than
one, resides, carries on business or personally works for
gain”

Section 20—Explanations

1-D.46. There is another point concerning Section’ 20 (forum for
suits other than those relating to immovable property}. - Broadly
speaking, under the section, the forum is the place where the defen-
dant actually and voluntarily resides, carries on business or per-
sonally works for gain, or where the cause of action arises in whole

or in part. There are two Explanations annexed to the section, quoted

below:

“Explonation I —Where a person has permanent dwelling at
one place, and also a temporary residence at another place.
he shall be deemed to reside at both places in respect of
any cause of action arising at the place where he has
such temporary residence,

Erplenation I1—A corporation shall be deemed to carry on
business at its sole or prineipal office in India or, in res-
pect of anv cavse of -action arising at any place where it
has also a3 subordinate office. at such place.”

1-D.47. Both the Explanations prima facie appear to be obscure
and redundant. and one of them suffers from a drafting flaw also,
25 is. shown below,

1-D.48. First. we discuss Explanation I. If a person has a perma-
nent dwelling and a temporary résidence -at different places, the first
Explanation provides that he shafl be deemed ‘to reside’ at hoth
places, in respect of any cause of action arising at the temporary
residence, Now, it is not clear whether this Explanation is intended
to expand the scope of the main part of the section or fo limit the
scope of the main part of the section. ITnder the main part, a suit
can be filed either where the defendant “actually and voluntarily™
resides or carries: on business. or perspnally works for gain, or where
the cavse of action arises in whole or in part. If the object of the
Explanation is to indicate that temporary residence is enough to give
jurisdiction. then the further requirement as to the cause of action
is not infelligible, because the place where the cause of action arises
is the proper forum even under the main part, and the Explanation
gives nn additional forum. If, on the other hand. the object of the
Explanation is to give jurisdietion to the court of permanent dwell-
ing, even then the requirement as to cause of action renders the
Explanation useless. o

a8
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1-D.49. There is also a drafting flaw, inasmuch as while the main
part of the section is in terms of “actually and voluntarily _resldes”,
the fiction created by the Explanation extends only to “resides”. In
other words, the Explanation is not in total harmony with the main
part,

1-D50. If the object of the Explanation is to limit the operation -

of the main part as regards a place of temporary residence, then the
Explanation fails to carry out that object clearl$; for, under the main
part, even a temporary residence wouyld sufficé, and the E4planation
does not indicate in definite terms that a temporary Tesidence shall
not suffice, T

1-D.51. The Explanation could, no doubt, be made more intelli-.

gible by removing the requirement of the cavse of action, and by
providing that the place of permanent dwelling is also a place where
the defendant iz deemed to “actually and voluntarily” reside etc,
notwithstanding that the permanent dwelling place is not his actual
residence. But, as a matter of policy, this is to be avoided. If the
permanent dwelling is an abandoned home and is & “dwelling” only in
name, there is no reason why it should constitute a possible forum.
The only course left, therefore, is to delete the first Explanation,
because it is redundant as it stands now, and cannot, by any modi-
fication, be made to perform a useful function.

1-D.52. We now turn to the second Explanation. The first part
of the Explanation is, no doubt, useful, since. where a corporation
has its main office at any place (in India), it is to be deemed to
carry on its business there, irrespective of the nature of the work
that is actually.carried on there. But the latter part of the second
Explanation is otiose. Tf no part of the dause of action arises at the
place of the branch office, the corporation cannot, as the wording now
stands, be said to transact busihess at the place. In the presence of
clause (¢). the purpose of the seeond part pf Explanation 2 is obscure.’
Where the suit is instituted at & plpce !where a corporation has a
subordinate office, the court cannot disgense with the requirement
that the cause of action must arise mt such a place.” If no part of
the cause of action arises at a branch office of the corporation, a suit
is not maintainable in the court of that place.* The latter part of the
second Explanation, therefore, serves no useful purpose.

1-D.53. The matter was discussed at length in the earlier Report®
also, but no change in the wording of the section was suggested.

1-D.54. We are of the view that as regards Explanation 2, the
latter half should be deleted. There is, inh our view, a case for pro-
viding, as a forum, the place wheré there is a subordinate office,
irrespective of the question whether it igTalso the place of acerual of

1. Bhale Nath v. Empire of India Life Insuramce Co., ALR. 1048 Lah. 58, 57, paragraph
16 (reviews nrases).

9, Bharat Insuranee Co, v. Wosuden, A LR. 1968 Nag 203, 204, para 7 (reviews cases).
3. Bharat Insuratoe Co, v. Wasudeo, ALR. 1966 Neg 203, 204, para 5.

4. Nadungali Bank Lid, v, Central Banhof Indio Lid.j A 1T.R. 1961 Ker. 50,

5. 27th Report, pages 92 to D4, note o Jectibn, - |
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the cause of action. The present restriction, as was stated in the
Nagpur case.' causes hardship. (That case related to the business of
insurance, but the hardship is common to all cases dealing with
carporations).

1-D.55. It was stated in the Nagpur case—

“It is much to be regretied that an insurance company should
not be amenable fo the jurisdiction of the court at the
place where it maintains a subordinate office irrespective
of any question about the aecrual of cause of action. But
few policy holders realise the implications of the forms of
the contract prepared by the insurance companies which,
though operating all over the country by receiving pro-
posals and premiums through their wvarious subordinate
offices, carefully undertake to pay only at the head office
situated in many cases far away from the policy holder
or his assignee or nominee.”

1-D.56. The observations, though made with reference to insu-
rance business, apply equally to corporations carrying on other busi-
ness also,

1-D57. It may be noted that in the U.S.A. the rule applicable
(in federal courts) as to venue generally? after providing that the

defendant’s residence constitutes the forum in “non-diversity” cases
! ¥

goes on to enact as follows: —

“{c) A corporation may be sued in any judicial digtrict in
which it js incorporated or licensed to do business, and
such judieial district shall be regarded as the residence of
such corporation for venue purposes.

(d) An alien may be sued in any district.”

1-D.58. The suggestion made above would not. therefore, he
novel. -

+ 1-D.5%. The amendment suggested may appear to be giving a
very wide forum. But, in practice, the suit will be filed only where
some relationship exists between the subordinate office and the
plaintiff.

Recommendation
1-D.60. In the resuli, our recommendation is as follows—

(a} the first Explanation to section 20 should be deleted;

(b) the second Explanation should be modified so as to read
as follows: —

“Explenation—A corporation shall be deemed to carry on busi-
ness at its sole or principal office in India and elso at any place in
India where it hos a subordinate office”

1. Bharat Insuratice Co. v. Wasudeo, ALR. 1956 Yag. 200, 204,
2. 28 T.8. Code 1931, i oo ‘
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Section 20{c) and proposed Explanation 3 .

1-D.61. Under section 20(c), a suit can be filed where the cause
of action arises wholly or in part, As a general rule, it is well settied
that in the case of a suit on contract the cause of action arises in
part where the contract is to be performed. The place of performance
of a vontract depends on the terms of the contract. The contract Act
has only vite provision' as to place of performance which, however,
does not solyve the problem of forum.

1-D.62. Now, in respect of payment of debts, a controversy as
to the place where the debt is to be repaid has arisen. So far as the
Code of Civil Procedure is concerned, this controversy has assumed
this form, namely,—how far is the English rule that the debtor must
find the creditor, to be invoked for the purpose of giving competence
to a court having jurisdiction at the place where the creditor resides
or carries on business?

1-D.63. The Calcutta® view is, that the English rule on the subject
(referred to above) applies to determine the forum. The Bombay
view® also is that the English rule applies.

s

1-D.64. The Punjab view" is that it does not.

1-D.65. The Madras High Court® has held that the English maxim
has to be applied with the modifications peinted out judicially in
several cases. .

1-D.66. In this state of case-law, it would be desirable to make
a clarification to the effect that, in the absenice of a term in the
contract to the contrary. in a suit for recovery of money the cause
of action shovld he deemed to arise in part at the place where the
person to whom the money is due resides.

Recommendation

1-D.67. Accordingly. we recommend that the following Explana-
tion should be added as Explanation 3 to section 20—

“Fxplanation 3—In a suit for recovery -of money, based on
contract, the cause of action ghall, in the absence of o
term in the contract to the conirary, be deemed to arise
in nart at the nlace where the person to whom the money
ts due ordinarily resides, carries on busintess or personally
works for, gain.”

1. Sectinn 49, Tndian Contract Act, 1872,
2. (&) State of Puniah v, A.Y. Reka, ALR. 1084 Cal. 418,
iy 8P Engineering Co. v. Onion of Indie, A.LR. 1966 5.C. 259, 264, para 9.
1. Bharvwmol v, Sakhawatmal, ALR.1 956 Bom. 111, 112, para 3, (Chagla C.J. and Dixit J.),
4. Hiralol Girdharilal v. Baijneth, A.LR. 1950 Panj. 450 (F.B.).
B, 1. Fenbatesha v. M's. Eamlapdt, AR, 195'1;' Mad. 201, 2065.
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Section 21 and execution

1-D.68. Al present, section 21, which saves irregularities as fto
jocal jurisdiction, deals only with objections as to lhe place of suing.
The section does not apply to execution proceedings, that is to say,
where an atltack is sought to be made on the validity of the exveculion
proceedings themselves on the ground that they had been held in
the wrong coutit, _

1-D.69. Now, the principle on which section 21 is based, namely,
that no objection as to the local jurisdiction of a court ean be raised
except as provided in the section, hag been heid to apply to execu-
tion proceedings in a number of decisions. Thus, as has been noted
in the earlier Report,' it has been held that the defect of jurisdic-
tion gsrising by reason of the transfer of an area pending execution
proceedings, does not vitiate those proceedings, It has also been
held, that after sale, an application to set aside the sale on the
ground that the court had lost territorial jurisdiction. could not be
made, and that such objection, if not taken at the earliest oppor-
tunity, cannot be raised subsequently. /

1-10.70. The Commission, in its Report an the Code, also noted
that the only case taking an apparently conirary view was a Madras
one. The Commission, however, did not recommend any amend-
ment on the point, as it considered that no express provision was
necessary and that in most cases, courts would apply the principle
of section 21 to execution also.

Recommendation

1-D.71. We have comnsidered this question, and are of the view
that in order to avoid delay in execdtion, objections as to the terri-
torial competence of a court executing a deeree, shoukd be dis-
allowed. and thai to achieve this purpose an express provision on

the subject should be inserted. Such an amendment would avoid.

the possibility of such objections being raised unnecessarily. The
following new section is aceordingly recommended:

“23A. No objection as to the compeience of the executing court
with reference to the local limits of its furisdiction shall be allowed
by any appellate or revisional ecourt unless such objection tas taken
in the erecuting court at the earliest possible opportunity and wun-
less there has been g consequent failure of justice”

Section 23-A New

1 D72, We have sugpested separately® a rew section requiring
a court with limited jurisdiction to refer tht cass to the district
court in certain situations,

Accordingly, a new section as recommended there, may be in-
serted.
Section 24 and transfer from court nof competent

1-D73. On the ouesfion whether scction 24 anpliee where the
transfer is from an incompetent court, a conflict of decidions has
arisen. '

1. 27th Roport, pazes 95.96, Note on Section 21 and exeention.
2. Ben discussion relating to aection 11,
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1-D.74, This is illustrated by a recent Andhra case' The suit
was for a permanent injunction restraining the several defendants

from interfering with the plaintiff's enjoyment of properties men-

tioned in Schedules A, B & C of the plaint. The ‘A’ Schedule pro-
perties were in the Nizamabad Distriet, while ‘B’ and 'C’ Schedules
properties were in the Guntur District. Defendants 1 to 4 were
resident in the Nizamahbad District, while defendants 5 to § in the
Guntur District. A single suit was laid against all the defendants.
Defendant 4 filed this application under section 24, for transfer of
this suit from the Guniur court to the Nizamabad court, alleging
that the suit had been’ laid at Guntur with the only object of
harassing the defendant. Counsel for the plaintiff raised a prelimi-
nary objection that the application under section 24 was not main-
tainable, as the petitioner had raised an objection, regarding the
jurisdiction of the Court at Guntur. He contended that section 24

- authorised transfer of a case from one competent court to ancther -

competent Court, but not from a Court which had no jurisdiction
to entertain it. ;

It was held by the Andhra Pradesh High Court that “The lan-
guage of seetion 24, Civil Procedure Code is very wide, and there
are no restrictions or impediments in the way of the High Court
exercising the power of transfer merely because there is a dispute
regarding jurisdiction.”

1-D.75. A similar view has been taken by some other High

Courts,* while some High Courts have taken a contrary view.

1-D.76. 1t is obviously desirable to rlarify the position. In our
opinion, it is better to adopt the wider view, in the interests of
expedition. 'i

Recommendation

1-D.77. Acecordingly, we recommend that the following Explana-
tion should be added to section 24—

“Explanation—A case may be transferred under this section
from a Court which has no jurisdiction to try it”

Section 24 and execwntion proceedings

1-D.78. Section’ 24 deals with the transfer of cases. With refe-
rence to the applicability of this seetion to execution proceedings,
there is a coniroversy, which was cdnsidered in the earlier Report
on the Code.! The Commission noted that the Calcutta High Court
had taken the view that execution pre ings are not covered,®

1. 7. Reddy v. M. Rao and ofhers, A LR. 1970 AP, 194,
2. (a) Daftry v. Duls, A.LR. 1955 Nag..44, :

(B} Narain Das v. Khunni Lol, A LR. 1934 All 569,
3. (m) (Fangusmal v. Nanikgram, A.L.R. 1932 Bind 215

(F) Hrishngji Bao v. Gokuldns, A.1.R. 1955 Mys. ¥15.
4. 27th Report, pages 93-99, note on section 24 and gxecution proceedings,
b. Ra®jit Kumar v. Gavr Hari Mukher®, A LR wu} Cal, 177,

1
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by sectivn 24. But other courts had taken a different view,' as the
Commission added. .

1.D.79. The Commission, however, considered a clarification un-
necessary, in view of the decisions of other High Courts.

1-D.80. We have, after a fresh examination of the subject, come
to the conclusion that a clarification is useful. We therefore, recom-
mend that the foilowing explanation® should be added to section
24(1): — .

“Explanation—In this section, ‘proceeding’ includes o proceed-
ing for éxecution.”

Sectlon 28 and summons sent to another court in anmother State.

1-D.81. In its earlier Report,’ the Commission noted that a sug-
gestion had been made that when a summon js sent for execution to
a court in another State, the return thereon should be. made or trans-
lated in English, so that the Court which issued the summons may
be able to understand the action taken on the summons, The Com-
mission was of the view that this matter could be dealt with by
appropriate provision in the General Civil Rules and Orders in
gjrce in each State, without any amendment of the Civil Procedure

ode.

Recommendation

1-D.82. We, however, think it desirable to make a provision of
the above nature. Its utility is obvious. Accordingly, we recommend
that the following sub-section should be added in section 28—

“(3) Where the language of the summons is differemt from the
language of the record referred to in sub-section (2), a
translation of the record in English shall also be sent fo-
gether with the record seni under that sub-section.”

Section 35-B (New) (Costs for delay oecasioned by party)

1-D.83. It often happens that a varty. though successful in the
event, has been responsible for undue delay in respect of
particular stages of litigation. It is but fair that such delay should
be taken into account while awarding costs, In order to elicit opinion
on the subject, we had put a question® in the Questionnaire as
follow: — S

“1. Would vou favour the ingertion of a provision to the effect
that the court shall, while passing an order for costs, make
the party responsible for delay with reference to any step
in the litigation, pav the cost proportionate to theat delay,
whatever may be the ultimate event of the suit.”

Li2) Mohammad Hobitullah v, Tikam Chand, A LR. 1925 All. 276
{b) Nasserverji v, Kharsedji, LL.R. 22 Bom. 778,
{¢) Rajagopata z. Turuphiia, I.L.R. 49 Mad. 746; A.LR. 1026 Mad. 121
(d) Fielding v. Jankidas & Sons, A LR. 1926, Lah, 4856,

2. This is apart from the provision in sections 38, 89.

3. 27th Report, page 99 note on section 28,

4. Qreation 1.

¢ i, «
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1-D.64. This guestivn has led to a sharp difference of opinion.
The replies received could be classified into threc broad categories,
namely, (i) those favouring the suggested amendment, (ii) those op-
posed to it and (ii1) those accepting it in a modified form, e.g. thoge
which would leave the matter to the discretion of the court rather
than insert a mandatory provision.

1-D.85. Opinion is almost equally divided between the first two
categories, only a few repiies favouring an amendment with a modi-
fication. Those who are in favour of the amendment posed in the
question, regard it as a desirable one in order to check dilatory tac-
lics. It has been stated that solvent partics often rasort to that dila-
tory tactics to cripple the opposite party, or a party with a bad case
tries to delay the matter.” It has further been pointéd out that a good
slice of litigation is aimcd at delaying the relief to which the oppo-
site party is entitled® One of the replies adds that the payment of

costs of adjournment should be made a condition precedent to the’

tzking of the next step in the litigation, i.e. the step for the purpose
of which the adjournment has been granted to the party against
whom the costs are awarded!

1-D.86. The replies which are opposed to the suggested provision
base their opposition on a variety of grounds: for example, it has
becn stated that such a provision would be unworkable and would
create confusion, and much time will be spent in assessing who was
responsible for a particular delay.” It is also stated that since ad-
journments are granted by a judicial order, it would not be correct
to make a mandatory provision of the nature contemplated.* One
of the replies adds™ that the court hrs, even now, a power to award
costs where the delay is due to frivolous application or due to a
deliberate omission or negligence in the prosecution of the action.
Lastly, it has heen suggested that such a provision will not reduce
delay. Delay, it is stated, is caused by applirations for adjournment
or applications for time to file affidavits and the like etc., and these
applications are dealt with by the eourt and separately provided for.

1-D:87. Some of the replies favour a modified amendment which
would. while drawing the attention of the court to the need to comn-

sider this aspect, leave the matter to the discretion of the Court! .

1-D.88. The above general difference of opinion is reflected in
the replies received from the High Courts. Thus, some High Courts
favour the suggested amendment® some are opposed to i, while
in some of the High Courts, there is g difference of opinion among
the ind‘vidual judges" of that High Court.

No. 10 (A Srate Government).
. No. 25 (A Hizh Court Judge).
- N, 28 (A High Court Judge).
No. 28 (A High Court Judge).
N 11 (A High Court Judge).
Yo. 1A (A High Court Judge).
o 12 (A High Conrt Tudge).
. 5. No. 24 (A few Hich Court Judges).
9. 8. Nos. 5 and 25,

10, 8, Nos. 11, 12 and 15.

11, 8, Nos. 18 and 28.
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1D.89. We have taken into consideration the opinions expres-
sed. We have come to the conclusion that while it may not be wise
to have a rigid provision, it would be useful to give a discretion 1o
the court to take into account such delay. This should at least have
the utility of focussing attention on this_aspect.

Recommendation
1-D.90, Accordingly we recommend that the following section
should be inserted in the Code—

“35-B. The Court may, while passing an order for costs, make
the party responsible for delay with reference to any step
in the litigation, pay the costs proportionate to that delay,
whatever may be the ultimate event of the suit”



CuaprTEr 1-E
EXECUTION

Introductory

1-E.1. In the body of the Code, sections 36 to T4 deal with the
subject of execution of decrees and crders. Here again, the detailed
provisions are left to the rules. The important matters dealt with
in the body of the Code are:—

the Courts by which decrees will be executed, questions for
the court executing the decree, the modes of executing
decrees, conditions for arrest, the liability of legal repre-
sentatives, property exempt from attachment, and com-

petition between rival decree-holders (rateable distribu-

tion).
Section 51 (¢} Arrest in execuntion

1-E.2. Section 51{(c} of thg, Code of Civil Procedure authorises
execution of a decree “by arrest and detention in prison”. There are
certain limitations, however, on this mode of execution imposed
by several provisions, to be presenily noticed. The guestion to be
considered is, whether this mode of execution should be retained
on the statute book, particularly in view of the provision in the In-
ternational Covenant on Civil and Political Rights prohibiting
imprisonment for a mere non-performance of contract.

Limitation on arrest in execution

1-E.3. The existing limitations applicable to execution by arrest
must be stated at the outset— |
(a) First, a woman cannot be arrested in execution of a decree
for the payment of money.’
(b) Secondly, even in the case of men, where the decree is
for the payment of money, its execution by detention in
prison is subject to important substantive safeguards.?

The proviso to section 51 is as follows: — :

“Provided that, where the decree is for the payment of money,
execution by detention in prison shall not be ordered unless, after
giving the judgment-debtor an opportunity of showing cause why
he should not be committed to-prison, the Court, for reasons record-
ed in writing js satisfied—

(2) that the judgment-debtor, with the object or effect of
obstructing or delaying thd execution of the decree—
(i) is likely to abscond or leave the local limits of the
jurisdiction of the Court, or

1. Seotion 56.
2. Section 51, proviso.
38
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{ii}) has, after the institytion of the suit in which the
decree was passed dishonestly transferred, conceal-
ed, or removed any part of his property, or comimit-
ted any other act of bad faith in relation to his
property or

(b) that the judgment-debtor has, or has had since the date
of the decree, means to pay the amount of the decree or
some substantial part” thereof and refuses or neglects or
has refused or neglected to pay the same, or

(c) that the decree is for a sum for which the judgment;
debtor was bound in a fiduciary capaeity to aceount,

“Explonation—In the calculation of the means of the judgment-
debtor for the purposes of clause (b}, there shall be left out of ac-
count any property which, by or under any law or custom having

the force of law for the time being in force, is exempt from attach-

ment in execution of the decree.”
y

The proviso {with the Explanation) was inserted by the amend-
ment of 1936. Detention in civil prison cannot now be ordered as a
matter of course, but only on fulfilment of the conditions in the
Proviso. The object behind the amendment, it has been stated, is
to protect indigent but honest debtors.'! Corresponding alterations
in procedure were made (in 1936),in Order 21, Rules 37 and 40.

- (c) Thirdly, there is a procedural safeguard constituted by
the elaborate previsions as to notice and hearing.’

(d) Finally, in certain special situations’ release of the judg-
ment-debtor already arrested can be ordered.

1-E4. Besides decrees for the payment of money* (including a
decree for payment of money as an alternative to some other relief)’
a decree for specific moveable property," a decree for specific per-
formance,” and a decree for restitution of conjugal rights or injunc-
tion® can also be execuied by arrest.

1-E5. There are not many réstrictions of importém:e applicakle
to imprisonment in execution of decrees other than those for
money, 7

1. Detailed history of the Proviso is given later.
2. Order 21, Rules 37 to 40,
3. Sectione 55-50.

4. Order 2}, Baule 30,

5. Order 21, Rule 30,

fi. Order 21, Rule 31 (1).

7. Order 21, Rule 31(1).

8. Order 21, Rule 31{1).

9. Order 21, Rule 32(1).

C e p———
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‘History of the 1936 Amendment

1-E 6. History of the amendment of 1936 could be stated in
greater detail. The Bill was originally intended to protect indus-
trial workers on receipt of wages less than Rs. 100 a month from
arrest and imprisonment for a debt, as a result of the recommenda-
tions of the Royal Commission on Labour in India. But the Legis-
lature thought that the protection should be applied to all persons.
The statement of Obhjects and Reasons says':—

“The Bill is the outcome of the recommendations of the
loyal Commission on Labour in India to the effect that
in” the case of indvstrial workers in receipt of wages
less than Rs. 1800 a month arrest and imprisonment for
debt should be abolished except where the debtor has
been proved to be able and unwilling to pay.

The bill seeks to amend the Civil Procedure Code of 1908
so as to protect honest debtors of all classes, and not of
the industrial worker class only, from detention in a
givil prison and to confine such detention to debtors prov-
ed to be recalcitrant or fraudulent. It provides inter alia

that no order for execution by detention in prison shall

be issued unless the debtor has been given opportunity
of showing cause why he should not be committed to
prison, and the Court is satisfied for the reasons recorded
in writing that (1) the debtor is likely to leave the loeal
limits of the jurisdiction of the Court, or has after the
institution of the suit fradulently disposed of his property,
and (ii} that he ig able to pay the amount of the decree
otherwise than from profected assets. (2) The Bill applies
to all judgmeni-débiors. After congdultation with loeal
Government, the Government of India decided that in
this matter there was no sufficient reason for restricting
the protection to small debtors.” -

Provision in Interpational Covenant om Civil and Political rights

1-E.7. The question to be considered is whether any change is
needed in the present position. The first point is, whether the pro-
vision in the Internstional Covenant on Civil and Political Rights,
which provides>~“No one shall be imprisoned merely on the ground
of inability 1o fuvlfil a contractual obligation” ig violated by section
1.

1-E.8. This question was discussed in a Kerala case, where it
was held® that the International Covenant on Civil and Political
Rights does not have the force of Civil law. Individual citizens can-
not, therefore, complain about breach in Munijcipal Courts, It was
also held, that section 51(c) does not violate the above article.

1. Statement of Objects and Reasons, CLP.C. Amendment Bill, 1936 (Fehruary, 1936).
. International Covenant on Civil and Puolitical Righta, Article 11,

3. O.V. Zavier v. Congra Bank Lid., Ernakulam, (1860) Ker. L.T. 927, 052, (1989) Eer.1. R,
P, .
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The High Court observed—

“Ag already indicated by me, this provision (provision in the
International Covenanty only interdicts imprisonment if
that is sought solely on the ground of inability to fulfil
the obligation,

“Seetion 51 also declares that if the debtor has no means to
pay, he cannot be arrested and detained. If he has, and
stil] refuses or neglects to honour his obligation, or if he
commits acts of bad faith, he incurs the liability to im-
prisonment under section 51 of the Code, but this does
not viclate the mandate of Article 11, However, if he once
had the means but now has not, or if he has money now
on which there are other pressing claims, it is violative of
the spirit of Article 11 to arrest and confine him in jail
sp as to coerce him into payment. The construction of the
proviso to section 51 C.P.C. suggested by the Division
Bench of this Court in Francis v. Palai Cenlral Bank
Lid. harmonises the noble objective of the International
Covenant and the provision in the Civil Procedure
Code.”

We agree with this view,

Whether arrest should be abolished

1-E.8. The next question is, whether there is a case apart from the
provision in the International Covenant for abolishing arrest in
execution of a decree,

- Position in England

1-E.10. In England, committal to prison for failure to pay 2 debt
ordered or adjudged to be paid hzs recently been abolished® sub-
ject to some exceptions. The exceptions include all maintenance
orders and the specified Crown debts (income-tax, corporation tax,
capital gain tax, selective employment tax, national insurance, na-
tional health and industrial injuries contributions and Redundancy
Fund contributions). Even in these cases. the court may make an
attachment of earnings order, instead of an order for committal to
prison.®

Position in the U.S.A.
1-E.11. The position in the U.8.A, has been thus' stated (while
discussing recovery of damages):

“Tn some of the States, in a very limited class of actions for
damages (of which the action for damages for personal in-
jury is the chief), the money judgment resulting may be

1. Fransie v, Palai Central Bank L., (1950) K.L.J. 1036.

@ Segtiong 17 and 12 read with dth Schadule, Administration of Justice Act, 1970 (Chapter
31,

3. Sections 14(4) and 14(8), Administration of Justice Act, 1970.

4. Muyers, The American Legal Systom (1964}, page 168,

LB{D)229Mof LI of CA—(5) ) ;

e
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enforeed, if proceedings aganst the property of the debtor
are ineffective, by the arrest and impriscnment of the
judgment-debtor lor & limited pericd. In practice, owing
to technical provisiors which cannot herc be set forth,
the net effect of this remedy is .o require the debtor to
[urnish a pund that ke will not, for the period mentioned,
leave the country; ard unless he does so, and the judg-
ment creditor discovers the fact and succeeds in serving
certain gapers ypon the bandsman before the debtor re-
turns to the country, the creditor gains nothirg, This
vemedy iz termed as Cexecution against the person’ and
is populariy known as ‘body cxecution’”

Situation in section 51(b)

[-E.12. Perhaps, it ¢ould be argued that imprisonment of the
judgment-debtor in the situation in section 51, proviso, clause (b)
causes hardship. Thut ciause aoplies where the jrdgment-debtor
{i) has the means and refuscs or neglects to pay. or (ii) has had the
means, and has refused or negleeted to ray. The essentizl condi-
tion in either case is the possrssion of means, coupled with con-
temporanecus failure of neglect fo pay. Imprisonment, if it follows
in such casges, is nol based on mere non-pryment, nor on mere in-
ability to pay. but is confined to cases where a person is able to pay
and dishonestly makes default in paviment.

1-E.13. Tt will, thus. be seen that the provisions as to arrest do
not vioiate the provisicn in the International Covenant. as  they
are not based on mere non-fuiilment of a contract. Further, even
apart from their corsistency with the Covenant, they are justifiable
on prineciple, because the condvet which atiracts their operation is
dishonest. Technically. ne erime is committed, as there is no bodily
harm to the decree-holder or divect harm to society. But, to deprive
another person of his lawful dues when one has the means to pay
is. in the special situations to which section 51, provise, is confined,
ultimatelv causing harm to society, which suffers if an individual
mermber suffers by reasan of the dishonest conduct of another mem-
ber. 4

Present law sofficientlv restrictive

1 E.14. We are. therefore. of the view that so far as the cases in
which arrest mav he ordeved are concerned, the law in India is
sufficientlv restriclive. except in two respeets. whick we shall pre-
sently diseuss. This mode of execution should not. thorefore, he
totally abalished.

The situations mentinned in the provisa to section 51 —which
is the section dealing with arrsst in execution of dzcrees for pav-
men! of money—are those which indicate fraud or clandestine de-
signs on the part of the judgment-debtor, Mere inability to per-
form the obligation io repay a loan fer other monetary obligation)
does not result in imorisonment, ‘ :
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1.E.15. Imprisonment is not to be ordered merely because, like
Shylock, the creditor says’:

“I crave the law, the penalty and forleit of my bond.”

The law does recognise the principle ihat “Mercy is season-
able in the time of affiiction, gs clouds of rain in the time of
drought”™.”

Two minor points concerning section 51

1-E.16. There are, however, two minor points concerning section
51 on which a clarification is needed.

Section 51, Proviso {(a) and (b)

1.E.17. With reference to clause (a) of the proviso to section 51,
the words “or effect” (of obstructing or delaying execution) require
consideration, as they could be construed as preventing a departure
by the judgement-debtor from the local limits of the court even
for honest purposes. Removal of those words would increase the
burden of proof on the decree-holder. One suggestion placed be-
fore us was to make the provision conditional on likelihood as to
obstruction etc., so  as to reduce the apparent harshness of the
present provision. This is on the assumption that in the context in
which the words “chiect or effect” occur, mens ree with reference
to “obstructing or delaying execution” is required We have, after
gome discussion, decided that in clause (a), the words *“without
letwful ercuse” should be inserted before the words “leave the
local limits™. This  will protect genuine cases of departure for
honest purpeses, In section 531, provise (b) also, before the words
“has refused or neglected”, we recommend insertion of the words
“writhout lawful excuse”. so as to avoid hardship in cases where a
person has spent un his money in bong fide lawful objects and
therefore, could not pev the debt at the time when the refusal or
neglect is alleged to have occurred.

Recommendation

1-E.18. Accordingly, we recommend that section 51, proviso,
clavses (a) and (b} should he revised as follows: —

“fa) that the judgment-debtor. with the object or effect of
ohstructing or delaying the execution of the decree—

(i) is likely to abscond or is without lewful exrcuse, likely
to leave the local limits of the jurisdiction of the
Court, or

{ii) has, after the institution of the suit in which the de-
~cree was passed, dishonestly transferred, concealed,
or removed any part of his property, or committed
any olher act of bad faith in relation to his property,
or

1, Merchant of Venice. Act 4, Scene 1.

%, Heclesjasticns, 35, 20,
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(b) that the judgment-debt>r has. or has had since the date
of the decree. means ic pay the amount of the decree or
some substantial part thereof and refuses or neglects or
has without lawful exsuse refused or neglected to pay
the same, or’.

Section 60(1)--property attachab’e or exempt from attachment

1-E.19. Section 6({1) authorises, subject to certain exceptions,
the attachment and sale of the property of the judgment-debtor. In
the main paragraph of this suvbsection, after enumerating property
liable to attachment. a general principle is enunciated, where-
under, broadly speaking, saleable property which belongs to the
judgment-deblor or over which he has a disposing power exercis-
able for his own benefit. is attachable.

The proviso to section 60(1) enumerates certain properties as
exempt from attachment. :

The exemptions are, for our ourposes, more important, and the
recommendations which we make for amendment of the law are
aimed primarily at the exemptions. Before dealing serigtim with
the exemptions, we think it necessary to corsider the rationale of
the exemptions, such examination will helz in determining the
area where an addition to, or expansion of, the present exemptions

is called for.

Principles behind the exceptions

1-E-19A, What mav. at first s'ght, appear to be a heterogeneous
collection of exemptions, enumerated in an havhazard fashion in the
proviso te section 60(1). could b= more easily understood if it is
borne in mind that the exemptiong are attributable to one or more
of the following broad principles:—

(1) The prineiple of mnecessgity—The item mentioned in
clause (a) of the proviso is based on this principle,

(2) The principle of protecting the means of livelihood—This
justifies the exemptions in clause (b), clause {¢)' and
clause (d).

(3) The nrinciple of leaving money reguired for subsistence—
This explains clauses (g), (h), (i), (ia), and (3} and (1).

{4) The principle of thrift—That the State should encourage
thrift is the nrineciple behind clause (k).

(3) The orinciple of non-ransferability of the property—
Property which i3 not transferable by act of parties
should also not be attachabl: under legal process. This
principle justifies the exemptions in clauses (), (f). (m)
and (n). '

{6) The principle of harmony with other laws—This princi-
ple aceounts for the exemptions in clauses (c) and (p)

\. Sex Badri Chandan v. Tnderji, ALK, 1932 AN, 508,
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We ghall now proceed to consider the amendments needed
in the proviso.

Section 60(1) and houses of labourérs and domestic servants

1-E.20. In our view, houses and buildings of labourers and do-
mestic servants should be exempt from attachment,' on the princi-
ple of necessity.

Recommendation as to section 60(1), provise clause (c)

1-E.20A. Accordingly, we recommmend that section 60(1), pro-
viso, clause {(¢) should be revised as follows:—

“(¢) houses and other buildings (with the materials and the
sites thereof and the land immediately appurtenant
thereto and necessary for their enjoyment) belonging to
an agriculturist, a labourer or o domestic servant, and
occupied by him.”

Section 60(1) Provise clause (i)

1-E20B. Under section 60(1), provise, clause (i), “salary to the
extent of the first two hundred rupees”, and one-half of the remain-
der in execution of any decree other than a “decree for mainte-
nance”, is exempt from attachment. There is a proviso which runs
as follows: —

“Provided that where such salary iz salary of a servant of
the Government or a servant of railway company or
loeal authority, and the whole or any part of the portion
of such salary liable to attachment has bheen under
attachment, whether continuously or infermittently, flor
a total period of twenty-four months, such portion shall
be exempt from attachment untit the expiry of a further
period of twelve months and, where such attachment has
heen made in execution of one-and the same decree, shall
be finally exempt from attachment in execution of that
decree.”

1-E.21. Two points were raised during our discussion on this
clause; First. whether the limit of rupees two hundred should be
increased in view of the fall in the value of the rupee; and, second-
ly, whether the proviso should continue.

1-E.22. The first question requires a consideration of the his-
tory of the clause. The second requires an examination of the prin-
ciple behind the proviso.

1-E.23. As regards the first guestion, it may be stated that the
arnount originally excmpt was twenty rupees. In 1923, it was rais-
ed tp forty rup=es.® Certain changes were made® in 1937, by which
the salary of private emplovees was exempted to the extent of first

1. Compare section 60(1), provisuy [e).
2. Amendment Act of 1923,
8. Code of Civit Procedure (Second Amendment) Aet @ of 1037,
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hundred rupees and cne half the remainder; and as regards public
oflicers ete. the same exempilion was given, and in addition, a preo-
viso was added,

Clause (h) and (i), as they stood before the amendment of
1937, exempted—

(h) allowances (being less than salary) of any public officer
or of anv servant of a Railway Companhy or local autho-
rity while absent from duty;

(i} The salary, or allowance equal to salary, of any such
public officer or servant as is referred to in clause (h)
while on duty, to the extent of forty rupees monthiy
where the sulary exceeded forty rupees, and did not ex-
ceed eighty rupees monthly, The benefit of the clause
was not available to a private emplovee.

1-E.24. In 1937, for clauses (h) and (i), the following clauses
were substituted,—

“{h) the wages ol labourers or domestic servants, whether
pavable In money or in kind, and salary. to the extent of
the first hurdred rupees and one-half the remainder of
such salary;

(i) the szlary of any public officer or of anv servant of a
railway company or local authority to the extent of
the first hundred rupees and one-half the remzinder
of such salary:—

Provided that, where the whole or any part of the portion of
such salary liable to attachment has been under attach-
ment whether continuously or intermittently for a total
period of iwenty-four months, such portion shall be
exempt from atfachment until the expiry of a further
period of iwelve months and, where such attachment
has been made in executibn of one and the same decrea,
shall be finally exempt from attachment in execution of
that decree.”

194311-E.25. Some drafting changes were made in the clauses in

1-E.26. The amount exempted from attachment was raised in
1863 to two hundred rupees.’ in view of the merger of dearness
allowance in pay after the Repcrt of the Second Pay Comirnission.

1-E.27. We are of the view that the minimum amount exempt
should now be further increased, in view of the fall in the walue
of the rupee. :

Recommendation to increase the amount In clause (i)

- 1-E.27. Accordingly, we recommend that the amount should be
raised to twn hundred and fifty rupees. The net result will be. that

1. Amenidment Act 5 of F3,
2. U'nde of Civil Procedure {Amendment) Act (26 of 1863).
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in case of persons who have a basic pay of rupees two hundred and
fifty or less, the salary will be totaldy exempt, while, in other cases,
the exemption w.il aiso exiead to she-hali ol the remainder.

-E.28. B0 [ar as the second guestwn is concerned, apparently,
the principie underlying the proviso sccms to be that persons con-
cerned with the scvereign tunctions of the State should receive
special protecuon  from attachment, so  that the interests of the
State do not suffer, While tne principle was understandable at a
time when the number of Government servants was small and the
activitics of the Stawe were also ilimited, 15 continuance in  this
form at the present day is an anomaly,

Recommendation to delete the proviso, clause (i)

1-E2%. We, theredore, recommernd that the proviso to clause (i)
should be deleted.

1-E.30. On the question whether the exemption from attachment
of wages includes bonus. recent case-law throws some light.

1-E.31. An esrlier Madras case wok lhe view' that benus is not
so cxempt. A contrary view was taken by the Mvsere High Court?
And, in twp recent Madras cises™t alse, bonus has been held to be
exempt, In the Madras case, the Munsifi had attached the bonus
of the defendant, in exceution of a money decrec. The High Court
reversed this decision, huldirg that horus should form part of the
wages,’

In this case, it was also contended that the petitioner was a
mechanic, and therefore not a “labourer” within section 60(1), pro-
vigo, Civil Procedure Code. Asg the guestion whether he wag a

echsnic or a labourer had not been gone into by the Court below,
the case was rem:nded to the Mun:iff's Couwrt, {or fresh disposal.

1-E-32. Though the case-law, as it stands at present, does not
reveal a serious conflict, we think that it is better to clarify the
position.

Recommendation

1-E.32. Accordingly, we recthmeand the addition of the following
Explanation bhelow section 80(1), Proviso'—

“Explanation—"Wages” includes bonus.”

“Erplangion-—"Labourer” includes @ skilled or  zemi-skilled
lghourer.”

« Mennuswaind v. Vidioane'h, A LR, 1957 Mad, 773 (Ramagwami J.),

P, Nathamal, v, Dasarath, A LR 909 My, 36 (Hezde 5.

. Krishna Noo v, Thipcereh clhar, A LT, 1970 Madvas 135,

C Caiapakd Pl v S aothar liads A T 1ROV Mad, 4440,

o Redshin Boee oo Thie el 3 T 1000 Madec< 135 following Downpathi Piiky v,
Soaminefion Plled, A LR 1B6Y Al 1%

6. Suitable numbers will hate to be given so tw Bxplanatioos,
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Earlier recommendation as to seetion 60(1), Proviso (i)

1-E.33. The earlier Report' proposed amendment to section
60(1), proviso, clause (i), to exiend the existing proviso to private
salaries also. It was considered that there is no reason why the
exemplion from repeated attachment, embodied in the proviso,
should not extend™to private salaries. -

But in view of the reasons which we have stated above, it is
better to delete the proviso,

Section 60 and Policy of Life Insurance

1-E.34. An interesting point which fell to be considered® by
the previous Commission, in the earlier Report, related to grani-
ing exemption from attachment to policies of insurance, We quote
the relevant discussion from the Report—

“In the Law Commission’s Report on Insolvency Laws,® in
the clause dealing with description of property of the
insolvent divisible amongst his creditors, a provision has

been proposed that policies of life insurance, ete., in’

respect of the insolvent’s own life shall not be comprised
in the property of the insolvent divisible among his credi-
tors (except to the exfent of a charge on the policies in
respect of the amount of the premium paid on the poli-
cies during the two years preceding the insolvency). The
guesiion whether an exemption from attachment in res-
pect of insurance policies should be given, either ahbsolu-
tely or subject to a certain maximum, has been consider-
ed. It has been decided mnot to recommend any such
change. There are certain points of difference between
insolvency on the one hand and execution by a single
decree-holder on the other. In insclvency, the hypothesis
is that the debtor has not suifficient assets for meeting his
debts, and therefore (apart from the property specifically
exempted), everything else goes for the satisfaction of
the creditors. Secondly, in insolvency the law has to

strike a balance between the debtor’s needs and the .

claims of the whole body of creditors, while that is not
$0 in the case of execution of a single decree. Thirdly, in
insolvency, the carrying on of business, the acquisition of
property and other economic¢ activities by the insolvent
are subject to the control of the court, which is not the
case in execution.”

1-E.35. We have reconsidered the matter. This is not because
we found the reasoning given on the Report on the Code defective—
we regard it as cogent so far as it goes—but because the changed
social and political climate appeared tg justify a re-thinking on the
subject. In order to encourage thrift, the habit of life insurance
should be encouraged, and that consideration, in its turn, justifies

1. 27th Report, page 109, note on section 60, para 2.
2. 27th Report, page 112, note on aeetion 80 snd polisiea of insurnnee.
3. 26th Report (Insolvency Laws), app. I, olauss 48{1}1b).
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a mare liberal approach as regards exemption of policies of life
insurance trom attachment, No doubl, considerations justifying an
exemption have to be balanced against the legitimate claims of a
creditor who has taken all the trouble of obtaining a decree, and who
is engaged in the still more troublesome wventure of execvting it.
The less obstacles are placed in his way, the better. Nevertheless,
on the same principie on which moneys in certain provident funds
are exempl [rom attachment’, there is a case for the exemptien of
moneys due o a policy of life insurance. Further, we. do not think
that there should be any limit as to the maximum that is to be
exempt out of the amount due on the policy.

Recommendation to insert new clause (ka)

1-E.36. We, accordingiy, recommend that the following clause
should be added in the proviso to section 80(1)—

“(ka) money payable under g policy of life insurance.”
Section 60{1; Provise and contrelled tenancies

1-.E.37. The question whether tenancies to which the Rent Clon-
trol Act in force in the State concerned applies, should be exempt

from attachment, was considered by the previous Commission. A

provision exempting them from vesting in the Official Assignee on
insolvency had been proposed in the Law Commission’s Report on
insolvency.” But, as regards exemption from attachment, the Com-
mission tock the view that the case’ stood on a different footing,
and no change was, therefore, considered necessary on this point.

1-E38. We have considered the matter further. By virtue of
provisions in the Rent Control laws, such tenanhcies usyally become
incapable of assighment except under certain restrictions, The Bom-
bay Rent Control Act for example, provides: —

“13. (1) Notwithstanding anything contained in any law, (but
subject to any contract to the contrary) it shall not be
lawful after the coming into operation of this Act for
any tenant to sub-let the whole or any part of the pre-
miges let to him or to assign or transfer in any other
manner his interest therein: —

(Provided that the State Government may, by notification
in the Official Gazette, permit in any area the trans-
fer of interest in premises held under such leaseg or
class of leases and to such extent as may be speci-
fied in the notifications)”

1E.35. We think that in order to prevent harassment to tenants,
an amendment in section 60 also is called for in this respect, so as
to make them exempt.

1. Bection 60 (1), Proviso clense (k).

2. 27th Report, pase 112, note on section 60 and tenancies.
3. 26th Report, (Ineolvency Taws), App. 1, clanse 48 (1),
4. Sectisn 15 (1), Bombax Rents eto. Contrel Act, 1947,
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Recommendation {o inser{ clause (kh)

1-E.40. Accordingly, we recommend ihat  the follewing clause
shouly be added in the proviso to section G60(1)—
“(kb} the intercs. of o lessee of o residentiel build.ng to which
the provisiong of the law reiating to conirol of rents and
accommodalion for the iime being in force applies”

Section 88(1) and agriculiural labhourers

1-E.41. The excmption conferred on agriculturists by the sec-
tion le.g. section  6UL1i{e)], should in our view, be extended to
agricaltural labourers (e, landless labourers) aiso.

Recommendation to insert Explanation

i-E4i. Accordingly, we recommend that the following Expla-
naiion' should be imserled below section 60(1), proviso:
“Erplanation—For the purposes of this section, the word
agricuicurist’ shail welude every person who depends
for his lLwwelitheod meinly on income from agricultiral
land, whether as owner, tenant, partner or agricultural
labourer,”

Section G#{1) and waiver of the exemption

1-£.43. Waiver of the right conferred by section 60 should, in
our view, be made inoperative. On this point, we are departing
from the appreach adopted in the earlier Report’®

Recommendation to insert new smb-section (1A)

_ 1-E 44 We, therclore, recommend the insertion of the follow-
ing sub-section, as sub section (1A), in section 60:—

“(14) Notwithstanding any other law for the time being in
force, an agreement by which a person ggrees to waive
the benefit of any evemption under this section shall be
void”.

Section rcis—Propert_v attached im execulion of decrees of several
Courts

1-E.453. Secticn 63 is as follows: —

“§3. (1) Where property not in the custedy of any Court is
under attachmont in execution of decrees of more Courts
than one, the Covrl which shall receive or realise such
property and shall determine any claim thereto and any
ohjection to the attachment thereof shall be the Court of
highest grade, or, where there is no difference in grade
belween such Courts. the Court under whose decree the
property was first altached.

wizable mber will have to be given to the Explanatioa,

1. Su
2, 27th Report, pnge 11,

e
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(2) Nothing in this section shall be deemed to invalidate
anhy proceeding taken by a Court executing one of such
decrees,”

1-E.46. In the earlier Report] the Commission had to consider
the guestion as to the effect of section 63(2), (which provides that
nothing in the section shall be deemed to invalidate any “proceed-
ing taken by a court” executing one of the several decrees refer-
red to in the section), on an order allowing a set-uff ty a decree-
holder auction-purchaser. Does the expression “proceeding taken by
a Court” exciude the amount su allowed to be set off from rateable
distribution? The Commission noted that most High Courts ***
had answered the question in ihe negative, though the Calcutta
High Court* had taken a contrary view.

The Commission took the view that the expression “proceeding”
does not include such order, but did not consider a clarification to
be necessary.

Recommendation

1-E.47. We agrec with the interpretation placed by the previous
Commission; but are of the view that a clarification is desirable,
in order to settle the controversy, We recommend that the following
Explanation should be added below seclion 63(2)—

“Explanation—In sub-section (2) the expression ‘proceeding’
teken by a Court does not include an order allowirg, to
¢ decree-holder who has purchased property at sole held
i execulion of a decree set off for the purchase price
payable by him”

Sectien 64
1-15.48. Saction 84 is as follows: —

“64. Where an attachment has been made, any private trans-
fer or delivery of the property attached or of any inte-
rest thersin and any payment to the judgment-debtor
of any debt, dividend or other monies contrarv to such
attachment, shall be void as against all claims enforce-
able under the attachment.

Explanation—For the purpose of this section, claims enforce-
able under an attachment include claims for the rateable
distribution of assets.

There has been a conflict of decisions on the guestion whether
a transfer made after attendance im pursuance of an agreement
entered into before altachment is woid. The Commission in jts
Report on the Code,” considered this conflict; but was not inclined

. 2Vth Renort, page 112, nots on seotion 83,

. Megraj v. Corporation of Madres, A.LR. 1936 Mad. 797, 798.

. Thannull v. Nrishneswomy, A TR, 1935 Mad. 988, 904,

Ram Chendra v. Digembar, I.1.R. 1860 Bom. 8; A LR _ 1860, Pem. 230 (TR
Vickan Bam v. The Bank: of Bihar, AR, 1948 AU, 28]

. Akinath v. Xegal Chardre, A.1R. 1837 Cal. 35, 56.

- 27th Report, pages 112113 \uete on sectien B4,
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te suggest a change. It noted that in the draft Report which had
been circuiated (to State Governments, High Courts etc.} for com-
ments, an exceptions was preposed to section 64 to the effect that
“Nothing in this section applies to any private transfer or delivery
of the property attached or of any interest therein, made in execu-
tion of any contract for such iransier or delivery entered into be-
fore the attachment.” But, after careful consideration, the Comumis-
sion decided not to make.any such exception, The principal con-
sideration which weighed with the Commission was thus stated—

“A sweeping provision of this kind might be abused, and the
practice of bringing into existence agreements which are
really execuied after attachment but are ante-dated to an
carlier date, might be encouraged by such exception.”

The Commission also added-—

“The decision as to how far such a transter should be recog-
nised as valid by the Court would seem often to depend
on the equities of ecach case. Some of the decisions are
based on the specific provisiong of .Order 38, rule 10; a
few exhibit special features arising out of the passing of
a decree for specific performance. So far as other situa-
tions are concerned, the equities of the case should, it is
considered be taken by the ecourt into account.”

1.E.49. We have carefully considered the matter. We agree that
8 sweeping provision gaving every transfer made in pursuance of
a pre-attachment agreement, might lead to fictitious claims, as was
noted by the previous Commission. But we think that a prowision
of a limited charactcr, applicable only where the agreement itself
is registered before the attachment, would be harmless. A transfer
in pursuance of such agreement should override the attachment, if
the agreement precedes the attachment.

Recommendation -

1-E.50. We therefore, recommend that the following Exception
be added below section 64:—

“Exception—Nothing in this section applies to any privete
transfer or delivery of the property attached or of any
interest therein, made in execuiion of any contract for
such transfer or delivery entered into and registered be-
fore the attachment.”

Section 66

1-E.51. Section 66 is as follows:—

“86. (1) No svit shall he maintained against any person claim-
ing title under a purchase certified by the Court in such
manner as may be préscribed on the ground that the
purchase was made on behalf of the plaintiff or on be-
kalf of someone through whom the plaintiff claims.

‘
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(2) Nothing in this section shall bar a suit to obtain a dec-
laration that the name of any purchaser certified as
aforesaid was inserted in the cerlificate fraudulently or
without the consent of the real purchaser. or interfere with
the right of a third person to proceed against that property,
though ostensibly sold to the certified purchaser, on tne
ground that it is liable to satisfy a claim of such third
person against the real owner.”

1E52. The earlier Report on the Code' contains this discussion
as to this section— .

“A suggestion to the effect that a “Defence” based on Benami
should also be barred (just as a svit based on benami is
barred) where the name of the Benamindar is entered in
the sale “certificate”™ has been congidered, According to
this suggestion, where the real owner is in possession, and
the Benamidar whose name is entered in the sale certi-
ficate sues him for possession, the real owner should be
barred from raising a defence that the plaintiff was only
a nominal purchaser. It has, however, been decided not
to extend section 66 to such cases.”

Recommendation for amending section 66

1-E53. We have considered this question carefully, and have
come to a different conclusion. Inm our opinion, it would be more
consistent with recent irends to bar such defence also. According-
ly. we recommend that in section 66(1), the following words should
be added at the end-—

“gnd in any suit by « person claiming title under a purchase
so certified, no deferce shall be pleaded on the ground
that the purchase was made on behalf of the defendant
oir on Pehalf of someone through whom the defendant
claimsg.”

Section 73

1-E.54. With reference to section 73 of the Code, the caselaw
as to the meaning of the expression “same judgment-debtor”, was
examined in the earlier Report® and the result of the examination
revealed no need for zmendment. We have examined the later
cases on the subject and., in our view also, there is no need to
amenji it.

1. 27th Report. page 113,
2. 27th Report, pages 113, 114, note om geotinn 73,
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CHaPTER 1-F
INCIDENTAL PROCEEDINGS

Inireductory

1-F-1. Part 3, in the body of the Code (sections 73 to 78), deals
with “incidental preceedings”.
Section 5

1-F.2. Bection 75 deals with the issue of Commissions. We notice
that one matter relating o the section was discussed in the Report on
the Code,' namely—whether the court has power to issye a commis-
sion for making inventories of account books and other articles. We
see no reason why the Court should not have this power, In faet,
we would go further, and invest the Court with a general power to
1ssue commissions for the performance of all ministerial aocts,

Apart from this general power, we are of the view that there
should be a specific provision empowering the court to issue com-
missions for conducting scientific inquiries, when such an inguiry
is needed for determination of any issue before the court. There
should also be a power to appoint commissioners to hold sales (other-
wise than in execution),

Recommendation

I-F.2A. To achicve the above object, we recommend—
{i} an amendment of section 75, and
{ii) insertion of new® rules in Order 28,

The amendments will be ag follows: —

Clauses (bb), (bbb) and (bbbb) may be inserted in section 75.
The section will then read as follows: —

“Subject to such conditions and limitations as may be
prescribed, the Court may issue a commission—(a)
and (b); .....;

{bb) to hold a scientific investigation:

{(bbb) to conduct sales of properiy which is in the custody
of the court pending the delermination of the Suit
and which cannot be conveniently preserved:

(bbbb) to perform any ministeriral act;
(c) ...
{(d} ...

1. 271k Report, paga 113, note on seetion 7F.
3. (hrder 36, Bu'e 10A and 1075,
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Qrder 26, Rule 10A to 106C (proposed)

1-F.3 to 1-F.5. We also recommend tnhat the £ llowing new ru.es
may be inserted in Order 26--

“10A. (1) Whkere any question arising in a suit involves any
scientific investigation, which cannot in the opinion of the
court, conveniently he conducted hefore the court, the
Court may, if it thinks it necessary or expedient in the
intervest of justice issue a commission lo such person as
it thinks fit, directing bhim to inquire intsy such question
and report thereon to the court

(2) The provisions of tule 10 of this Order shall. as far as
mav be! apply in relation to a commissioner apprinied
under this rule, as they apply in relition te a commis-
sioner appointed under rule 9.

10B. (1) Where any question arising in o suit involves  the
performance of any ministerial act which cannot, in the
opinion of the court, conveniently be performed hbefore
the court, the court may. if it thinks i necessary or ex-
pedient in the interest of justice for reasons to be recorded,
issue a comimission to such person as it thinks fit, direct-
ing him to perform that act and report thereon tu the
Court.

(2) The provisions of rule 10 of this Order shall, as far as
may be.! apply in relation to a commissioner appointed
under this rule. as they apply in relation to a commis-
sioner appointed under rule 8.

10 (1) Where, in any suit. it becomes necessary to sell any
movable property which 15 in the custodv of the court
pending the determination of the suit ad which cannot
be conveniently preserved. the ccurt may. if it thinks it
necessary or expedient in’ the interest of justice, for rea-

~sons to be recorded, issue a commission to such person
as it thinks fit. directing him to condnct such <ale, ard
report thereon to the court,

(?) The provisions of rule 10 of thig Order shall. as far as
mav be' applvy in relation to a rommiseioner appointed
under this rule. as it applies in relation to a Commissioner
appointed* under rule 9.

(3} Every such sale shall be held. as far ss mav be. in ac-
cordance with the procedure uprescribed for sales of
movab'e property in execution of a decree”

1. Pravisn anne<ed {0 Oeder 26, Hale @ may be wanecessary in rexard to the new role,

2. Seation 73 to e ameradod separately.



CuarTER 1-G
SUITS IN PARTICULAR CASES

Introduction

1-G-1. Part 4 of the Code, sections 79 to 88, deals with “suits
in particular cases”. These comprise—
(a) suits by or against the Government or public officers in
their official capacity (sectiong 79 to 82);

(b) suits by aliens and by or against foreign rulers, ambassa-
dors and envoys (sections 83 to 87A);

(¢} suits against Rulers of former Indian States (section

(d) interpleader suits (section 88), We shall deal with only
such of the provisions in this group as require change.

Section 86

1-G-2. One of the most important sections in this part is sec-
tion 80. We fully concur with the recommendation made in the
earlier Report, for the repeal of section 80.

Section 8§82

1-G-3. The previous Commission® considered section 82 at length
It noted that section 82, as it stands at present, prescribes an elabo-
rate procedure which has to be followed before execution of a
decree can be ordered against the Gowvernment or a public servant
etc. The section contemplates the following stages:—

(i) A time has to be specified in the decree itself for its
satisfaction; ‘ ‘

(i) If a decree remains unsatisfied for the fime specified, a
report has to be made by the court to the State Government;

(iii) After the report, the court must wait for a jurther period
of 3 months, and can issue execution only if the decree remains
unsatisfied for a further period of 3 months,

1-G-4. The previous Commission considered, that this elaborate
procedure is not mnecessary, and causes delay. The intermediate
report to the Government by the court is a formality which should
lay down the period of waiting, instead of requiring the court to
fix the period in each case. Pewer should be given to the court to
fix a period in a particular case. Necessary changes had been pro-
posed.

1. 27th Report, pages 21-22 and 114-115.
2, 27th Report, page 115, note on seotion 82.
b6
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1-G-5.

b7

A power to extend the period was also considered de-

sirable, and provided for,

1-G-6.
as aforesaid” in section 82 refer to an act purporting to be done by

The Commission also: noted that the words ‘‘such act

a public officer in his official capacity. That was made clear.

1-G-7.

We agree with the above recommendations, but would like

' to add one minor provision to the effect that the court will, within
3 months, send notice to the Government of the passing of the
decree, Thig is in our view desirable in order to give the Govern-

ment an opportunity to satisfy the decree, This requirement need
¥ not, of course, delay execution, as non-compliance with it, would
not effect the validity of the execution,
Reommendation
8 1-G-8. Accordingly, we recommend that section 82 should be

revised as follows ;—
Execution of decree against Government or public officer—
“82. (1) Where, in a suit by or against the Government, or

; (2)

- u( 3)

by or against a public officer in respect of any act
purporting to be done by him in his official capacity, a
decree is passed against the Union of India or a State, or
as the case may be, the public officer......

“execution shalr not be issued on the decree unless it
remains unsatisfied for a period of three months, or such
other period as the Court moy in a particular case,
computed from the date of the decree.

The provisions of sub-section (1) shall aplply in relation
to an order or award as they apply in relation to a dec-
ree, if the order or award—

(a) is passed or made against the Union of India or a
public officer in respect of any such act as aforesaid,
whether by a Court or by any other authority, and

(b) is capable of being executed under the  provisions of
this Code or of any other law for the time being in
force as if it were a decree,

The Court mey, in its discretion from time to time,
enlarge the period specified in sub-section (1) or fixed by
Court under thot sub-gectiom, epen though the period 50
_specified or fired may have expired®,

“(4) Where o Court ses any such decree as is referred to

in sub-section (1) i shall, within a period of three
months from the date on whick the decree is passed, send
an intimation to the Government pleader thereof of the
passing of the decree, but failure to give such intimation
shall not affect the execution of the decree”

1. &f. Section 82(1) and 32(2).
2. 0. Seetion 148, C.P.C.
L/BD22MFLI&LCA—E
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. Section 86

1-G-9. Under section 86, a suit cannot be instituted against the
‘Ruler of a foreign State’ without the consent of the .Central
Government. We have had this section examined in detgil, in view
of its importance and in view of the develogments that have taken
place in respect of immunity of sovereign States. A detailed study
was undertaken, but here we shall include only a brief summary
of the resulis of the study.

Principles

. 1-G-10. The principle of internjtional law relevant fo section 86
is that the Ruler of one Siate has the privilege to enter another
State, a privilege based on the existence of an immunity from the

jurisdiction of local courts! The immunity is suggested to have
been based on several principles:* _

(i) Par in parem non habet imperium—One sovereign power
cannot exercise jurisdiction over another sovergign power, but only
over inferiors. o

(11) Reciprocity, or comity—in return for a concession of imumu-
nity, other States make mutual concession of immunity within
their territory.’

(iii) Unenforceability—A judgment of 8 municipal court cannot
. be enforced againist a foreign State or its Sovereign.

(ivy An implication from the cirewmstances—The permission to
2 foreign State to function within a Sfate or a foreign Sovereign to
visit, signifies a concession of immunity* from the jurisdiction of the

State. i

(v) Policy—The merits of a dispdte involving the iransactions
or policy of a foreign government ought not to be canvassed in the
domestic courts of another country’. *.

1-G-i1. In a Bombay ca%e.’ . J. while considering the
.provisions of sectign 433 of the Codé ¢f 1882 (which corresponds to
present section 86), said thaf thjilpr;vi;lﬁﬁg’is basgd On “the dignity
and independence of the Rulet, w&n‘ ld be endangered by allow-
ing any person to sue him at pl , and the political inconve-
nience and complications which would result”. This view has been
-approved by the Supreme Court’. '

L. Brownlie, Public International Law, (1968), page 274, See alyo Sohooner Exchange v,
M¢ Faddow, (1812)7 Cranch 118,

2. Stagkn, International Law, (1979), p. 263 -

8. According to Lord Porter, this js ot s basis of, ror limits, the immunity of & State-
U'ntied Siates and Bepublic of Frakvcev. | ‘Moig et Uit 5.4, and Bank of Bagiand,
{1052 A.C. 582. S A . S

4. Jordan, C.J., hag deseribad it as “an imglied ébligation not to derogste from a £,
Wright v, Cantrell, (1943) 44 SR.NB.W, 48 52 % g

6. Per Lord Dennitg in Bakimiools v. Nizam of Hyderabad 5 (1957) 3 Al E.R, 441, 46,

8. Chandulal Ehushalji v. Awod, 21 Bom. 361, 271, 372, i ‘

1. Ali Akbar v. U.4.R., ALR. 1963 8., 330, -
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Position in England

1-G-12. The position in England on the subjeet has been stated
as follows:

“Tn accordance with the maxim per in parem non habet im-
perium, the English Courts are fully committed to the
view that they will not exercise jurisdiction over the
person or the property of a foreign sovereign state unless
it is willing to submit toc process.”™

However, from time to time. proposals have been made for the
reform of the existing rules. '

Practice in other countrim——-eounhies. favouring restrictive fmmunity

1-G-13. The practice in other countries also varies. Some States
make a distinction between acts in the exercise of the sovereign
power, ie., jure imperii, and acis like a private person; 1. jure
gestionis.® The immunity is allowed in the former case, but #ot in
the latter. Examples of States whigh follow such practice are Austria,
Belgium, Egypt, France, Greece, German Democratit Republie, Italy
and Switzeriand. In 'Canada, however, so far as non-commercial acts
are concerned, the English rule is followed. The position regarding
commercial activities is undesided’

Roviet practice

1-G-14, The position in Soviet Russia, as provided in' Fundamen-
tals of Soviet Civil Procedure® iz:that a suit can.be filed against a
foreign country only with the coisent; of the country concerned. Re-
garding diplomatic representatives, thety are subject to. the jurisdiction
of Soviet cotirts in civil cages within.the limits determined by the
rules of international law br -agreements with- the- countries con-
cerned. The principle of reciprocity is also followed.

For commercial activit{fs, expept maritime commerce, through
a number of agreements, the Sovﬁet YIrmion has submitted its trade
transactions to foreign jurisdiction, J{ke a private merchant.

1-G-15. In the U.S.A, a distinctidn is made between ‘sovereign
or public acts’ and ‘private acts’. Immunity as of right is available
only in the former case.’ :

1. Cheshire, Private Int.ernn.ﬁnnar:L_aw, {1b’11};, age 06, Boe alug the (hristing, (1938) A.C.
485, and the Arattzazy Mendi, (1939) 1 AIE.H. 719,

9. Lauterpasht, “Jarisdictiona! Tgumanities of Foreign States”, {1951) 38 B.Y,B.1.L.f220.
Lyons in {1956} 42 Grotius Sotiety, 61. )

3. Maon in (1964) 27 Mod. L.R. 8l. ,

4. Reforetios re. powers of Clity of Oaws, (1943) 8.0.R, 208 (Canada): Fiste Maritima Broum.
ing de Qubg S4 v. The Republia of Cubm, {1982 8.C.R, 585, 603-5. {Gﬂgﬁdﬁ}.

5. Soction 61, Fundamental of Soviet Civil Propsdure, See alse Greybovwske, Bovist Publie
International Law (20703, p. 222, :

8. Cardozo, ‘Soversign Immunity", (1054) 87 Hprr. L. B. 608,
L/B(D)239MofLI&CA—B(s) - | i ¥ -
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1-G-15A. In 3 statement of the pelicy® of the United States State
Department, limiting sovereign immunity in a far more sweeping
manner than ever before attempied, Frofessor Jack Bernard Tate,’
Acting Legal Adviser to the Department of State, wrote:?

“The Department of State has for some time had under con-
sideration the only gquestion whether the practice of the
Government in granting immunity from suit to foreign
Governments made parties defendant in the Courts of the
United States without their consent should not be chang-
ed. The Department has now reacheq the conclusion that
such immunity should no longer be granted in certain
types of cases...... m

The type of cases excluded from immunity mainly concerned
commercial transactions.

1-G-15B. It may be noted that a few years ago, the subject of
immunity of foreign States was fully discussed, and a project for
its reform prepared, by the Institute of International law.*

1-G.16. With reference to their attitude in respect of the immu-
nity of foreign States, the various countries may: be broadly classi-
fied as follows—

(i) Couniries nccepting the classical or virtwally absolute
theory of sovereign immunity—The classical or virtually
absolute theory (of immunity) has generally been followed
by most countries of the British Comnmonwealth, Czechos-
lovakia, Estonia and probably Foland.* Apparently, the de-
gisions of the courts of Brazil, Chile, Crl)lina, Hungary,
Japan, Luxembourg, Norway and Portugal may also be
deemed to support the classical theory of immunity;*
but the decisions are scanty, and are anterior to the de-
velopment of the restrictive theory. -

(iiy Countries probably accepting absolute immunity—In
Netherlands, SWede% and Afggntina, constant re'fege:we
to the distinction betweén public and private acts of the
State indicate an intention to leave the way apen for a
possible application of the restrictive theory of immunity
if and when occasion arises.

(iiip Countries adopting the restrictive theory—Presently, the res-
trictive theory (resting on the distinction between
sovereign acts and other acts) is followed in Austria,
Belgium, Egypt, France, Greece, Ifaly and Switzerland.

1. Letter of May 5, 1952, popularly known as the “Tate letter”.

2, Jack B. Tate, (Associate Dean of Yale Unlivarsity Law School), Department of St, Bull,
Vol. 26, p. 984, June 23, 1952, a lstter to the Acting Attorney General.

3. See also cases referred to in Starke, International Law, (1972), page 255, foot note 3,
and in Greig, International Law (1970}, page 196, foot notes 7-8.

4. Bee slso William W, Bishop Jr.*‘New United States Policy Limitin, i s
(1058) 47 ATLL. pp. 95 et seq. g Soversign Immunivy
5. Annuaire de 17 Institute de droid Internstional (1862, Vol. 1, pp. 1—I38 ébid, (1983,

pp. 112, 121. (Sic F. Lauter, pacht).
6. Greig, International Lew, (1972), pages $18, 219...

!
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(iv) Countries where position is fluid—The position in England
appears to be fluid.

Lanterpacht’s view

1-G.17. Lauterpacht has made certain suggestions,' for reform
of the law. According to him, “In the first instance, immunity must
remain the rule with respect of the legislative acts of a sovereign
State and of measures taken in pursuance thereof”. “Secondly, there
must be immunity from jurisdiction in respect of the executive and
administrative acts of the foreign State within its territory”. “Third-
ly, the principle of immunity must continue with respect to contracts
made with or by the foreign State extept those concluded in the
UK. “Fourthly, no action should lie or execution be levied against
a foreign State contrary to the accepted principles of international
law in the matter of diplomatic immunities”.

Arguments against ebsolute immunity—The arguments advanced
in support of restricted immunity are that the sovereign who en-
gages in ordinary commerce should be held to have waived his im-
munity, and that the tendency in municipal law is to place the
State and State corporations on an equal footing with ofher legal

persons.
Decision involving change of policy to be avoided

1-G.18. A decision to alter the scope of imumunity involves de-
licate matters of policy, and we do nof think it proper to make re-
commendations altering its scope.

Moreover, it is not possible to say with certainty how far the
restrictive immunity will be adopted (in substitution of unqualified
immunity), in the near future, In this state of affairs, an alteration
in the policy behind these sections is not easy to recommend.

Recommendation for change In terminology

1-G.19. But one defect of section 86 should be remedied. This
defect lies in its over emphasis on the concept of the “Ruler” of a
foreign State. Primarily, it is the State which ought to be immune;
the personnal immunity of the Ruler, if any, ought to be secondary,
at least in modern times.

The Supreme Court has held that section 86 applies to all foreign
States*~whether the form of Government be monarchial or not. And
this interpretation should now be carried out by primarily making
“foreign States” immune, The imthunity “for Rulers” may be, of
course, preserved for exceptional cases. :

1, Lauterpacht, ““Jorisdictionsl Bmmunities” {1951) B.Y.B. k. L. 220, 237, 238,
2. Al Akbor v, U.A.R., ALR, 1988 8.C. 280,

PP T
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Recommendation relating to execution
1-Gi.20. Another point relates to section 86(3) which

execution against the property of the Ruler of a foreign State. The

Supreme Court has, with reference to this provision, abserved'—

“The provision that a decree passed against the Ruler of a
foreign State sh_.agill not be executed against the property
of sych Ruler, rather tends to show that what is exempted
is the separate property of the Ruler himself and not the
property of the Ruler a5 thie head of the State. A distine-
tion is made between the property belonging to the State
of which the Ruler iz recognised to he the head, and the
property belonging to the Ruler individually”.

©n this point also; opportunitymay be taken to make the sec-
tion more comprehensive, so as to exempt the property of
the Stete also. :

Exerutign-—Present practice

1-G.21. Tt may be stated that immunity® is conceded by the majo-
rity of States® with vespect 40 measUnes ‘of execution directed against
the properly of foreign states.*

Position in England as to execution. .’

LG.22; In the Cristine’ the Housprof Lords ruled that a writ in
ram. issued in Admiralty againet 5 vegsal' in the contzel of a foreign
Government-for public purposes; implied a process against the pos-
sessory rights of a foreign. severgign. As a condition. of obtaining im-
munity, it is sufficient if the forei rnment produces evidence
showing “that its claim is nok -lusory, nor ‘fourthéd on a-title,
manifestly defective” *-', It js not, bound to give a complete proof of
its, proprietagy or possesgory'titlg, - '

L AN dvbor v, U.A.R. ALR. 1946 5.0, 360, 206

The ruls in usually stated as one of impmunity; of, Lauﬁarp: Vliu]ii'.l, “The Problem of juris-
diotional Tmumunities of Foreign States”, (1051} 28 B.Y.B.LS. 220B 243]
5 i Py ' )

S“—I .o 1 1
3 . - . * i b T
. ) Lauterpacht. 'The Problamiof Jariglictigngl Immunikies of Farsign States”
S 5 St bt g s
(B) The sountry-by-conntry sketéh of the approaches of the variows jurisdiction to
m%mty in Sucharitknl, § ; Il)gﬁmmiﬁas and Trading iotin‘t; {19591
(s) Brownlie, Public International Law, (1086), page 268, . .

4.  Sorensen, Hague Bacueil (1980) IIT, 17w comaiders that the practice is not sufiélently
uniforin to support a customary rule,

b, The Christing, (1938) A.C. 485,

6. See Juan Yesmgl & Co. Ine. v. Government of R Lic of T i
(1954) 3 AN E.R. 236. of Republic of Indonesia, ({1958) A.C, 72;

7.  Of. Republic of Mawico v. Hoffmon (1945) 3?‘ U8, 30,

o
! : !
RS
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Position ifi ‘sothe other countries as to execution

1-G.23. But a few countries apply the doctrine of restricted immu-
nity' for acfs jure gestionis at the stage of execution also.” Also there
is acute controversy as to the exemiption of foreign trading vessels.

Recommendation regarding notice to prospective plaintiff

1-G24. A suggestion made with the US.A. in mind may also
be noted’—

“Now that the Department will have to make factual deter-
minations in almost all cases, to ‘decide whether the acti-
vity is ‘sovereign’ or ‘private’, in nature, it will have to
establish some procedure! for resolving these issues. All
government procedure affecting private interests should
provide for notice to the plaintiff and a chance to be heard,
at least through a written argument. The need would be
filled if the Department, after receiving a request for a
suggestion from’ an’ appiropriate representative of the
foreign governmént; or for a ruling from the judge himself
after determining that immunity was prima jacia justified,
sent a registered letker to counsel for the other side. The
letter should adyise him of the re%iuest and offer him a
;:h;nee to appear in ‘person or to file a brief withirt a limi-
ed time”.

This appears to bé a useful suggestion, and may be adopted, of
cotirse’ iti a' simpléy form.

1-G+:35. The following redrefi off section 86 is recomménded, in
order to carry out the limited amendments indicated above.

Suggested- re-draft of sec.rm 86—

“g6.(1% No foreign State may’ be sued in any Court otherwise com-
petenit to- try. the suit except with W& consent off the Central.Govern-
ment-cortified-ih writing By a-Secrsary to that Governrhent:

Pi'DVid?d' 'that a pérsbn . rﬁk::a;‘t_enant-of_imbvahle ro
sue without such consent as I"esaid?a foreign Stais from &hiﬁrﬁ;
holds or claims to hold the property.

r

T

i-n]{a} Hm :o%%ni;i ;dirqw i _..amﬁwirst#m-m Oppenhaim 1. 374; Bucharit-
il -pp. 247-51, 263-3, -mrdarnu 42 Virginia, LR, (1058}, ' 354-0; Lemonon,
Atnoeired Kul'l, Tnst. (1958, I) 231, e (1828} \

(b} Resolution in Annuaire de 1, Inst. 1954 JT,293, Art. 5; and Weil “&ﬂd S
v. Tthe Chuse Manhottaw Bask; 192 N. Y. Supp: 21d W‘Immz tang Me. Closker

2, (sgbb;ife  Belgian decison + Modobed v Grexk Skate, Tnt. L.R. 18 {1951), 30. 2 78 JILL.
1952) 244, =

3. ishasl H. Cardaze, “Sovodeign Wamessy”, {1054) 67 Haev, L Rev 00T,
; .
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(2) Such consent may be given with respect to a specified suit or
to several specified suits or with respect to all suits of any specified
class or classes, and may specify, in the case of any suit or class of
suits, the Court in which the foreign Sigte may be sued; but it
shall not be given, unless it appears to the Central Government
that the foreign State—

(a) has instituted a svit in the court against the person de-
siring to sue it, or

{b} by itself or another, trades within the local limits of the
jurisdiction of the court, or

{c¢) is in possession of immovable property situated within
those limits and is to be sued with reference to such pro-
perty or for money charged thereon, or

(d) has expressly or impliedly waived the privilege accorded
to it by this section,

“(3) Except with the consent of the Central Government certified
in writing by a Secretary to the Government no decree shall be exe-
cuted against the property of any foreign State.

{4y The provisions of sub-sections (1), (2) and (3) shall apply in
relation to—

(a) any Ruler of o foreign State:

{b) any ambassador or envoy of a foreign State:

(¢) any High Commissioner of a Commonwealth country; and

(d) any such member of the staff or retinue of a foreign State
or of the Ruler, ambassador or envoy of a foreign State or
of the High Commissioner/of a Commonweslth country as
the Central Government may, by general or special order,
'ssxze:ify in this behalf, as they apply in relation to a foreign

ate,

(5) The following persons shell not be arrested under this Code,
ngmely— ‘ ’

(a) any Ruler of a foreign State;

(b) any ambassador or envoy of a foreign State;

{c) any High Commissiorer of 3 commonwealth country;

(d) any such member of the staff of retinue of a foreign State or
of the Ruler, ambassador or envoy of a foreign State or
of the High Commissioner of § Commonwealth country as
the Central Government may, by general or special order,
specify in this behalf. '

(6) Where a request is made to the Central Government for the
grant of any consent under this section, fhe Central Government shall
before refuqmg to aecept the request in 1whole or in part, give the
person making the request a reasonable opportunity of being heard”.
Section 37-B

1-G.9. Section -B?B has been already amended® ve
) ry recently, and
is now confined to a cause of action arising bef '
ment of the Constitution. arsine ore the  commence-

1. The Raulers of Indian States (Abolition of Privldges) Act, 1972,




Cuarrer 1-H
SPECIAL PROCEEDINGS

Introduetion

1-H.1. Part of the Code, sections 89 to 93, deal with special pro-
ceedings. o

Sectlon 91(1)

1-H.2. Section 91{1) authorises the filing of a suit in respect of
a public nuisance by the Adwocate-General, or by two or more per-
sons who have obtained the written consent of the Advocate-Gene-
ral, It appears to us that the Advocate-General should not be troubl-
ed with such questions. It is enough if the leave of the court is ob-
tained.! In the coming years, problems of pollution of water and air
and the emergence of new unknown hazards to health are likely
to require considerable attention. And, until a full-fledged environ-
mental law takes shape, section 91 could serve a useful purpose in
combating these kinds of nuisance.

1-H.3. It also appears to us that the procedure allowed under this
section could be usefully extended to wrongful acts other than pub-
lic nuisance which affect the public. As illustrations of such wrong-
ful acts, we may refer to fraut?ulent practices of traders, which harm
consumers in general, :

Recommenation
1-H.4. Accordingly, we recommend that section 91 should be
revised as follows:—

“(1) In the case of a public nuisance, or of any other wrongful
act affecting the public, two or more persons, having ob-
tained the leave of the court, may institute a suit, though
no special damage has been caused, for a declaration and
injunction or for such other relief 'as may be appropriate
to the circumstances of the case”.

Section 92

1-H.5. In the earlier Repert,? attention was drawn to the legisla-
tion regarding cy, gres undertaken in England, and to the analogous
provisions in the Bombay Public Trusts Act, 1950 (Bombay Act 29
of 1950), (which have been followed by certain other States also).
Some difficulties were felt in Engla.nd by virtue of the limited scope
of the ¢y pres docirine, unddr which the court had power to direct
the application of the income to another purpose only in certain spe-
cified cases, for example, where the original object had failed.

1. As to appeal against an order under section 91, see disenmion relating to section 104
para 1K, 7. Infra. e
2. 27th Report, pages 118 to 120 , note on-section 2.
o |
. : . [
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1-H.6. Now, there might be cases where it would be desirable to-'

alter the very purpose of application as mentioned in the trust instru-
ments, because the original ‘obijests have been adequately provided
for by other means, or have ceased to provide a suitable method of
using the property, or Wakhd“feddbié d&dﬂ ‘6r useless or prejudicial
to the public welfare or are not substantially beneficial to the class
of persons for whom the endowment was intended origbsisily.

1-H.7. In England, the Nathan Comriittee! went into great detail
in this question. The Committee was satisfied that the most urgent
need was to enable the Charity Commissioners to give timely assis-
tance to those trustees who were administering ftrusts “no longer
adapted to modern conditibns”, Bivide the alteration of the objects
of charities (where the objécts cdn still 'be executed) could only be

dbnef by & statutory power! the' Comimittee recommended suitsble

legislatibn regarding cy' pret.

1-H.8. The Charities Act,” kY ca¥ried out, to’ a large extent, the
recommendations' of the Nath®i Comrfiittee, Briefly stated; under
section 13 of that Act, the origind] po¥pse of a charitabste gift can be
alteied to allow the propetty to be upBiiwd ¢y pres; where the ovigl-
nal purpose has been fulfilled or ot be’ cavried osut ‘acuording: to
the directiogs and the spirif of the gift, or provides the use for part
-puly of the property, or where the property available by virtug of the
gt and other property applicablq for similar purnoses ¢ini be used in
conjunction, or where the purposes were laid down with referetice to
an area which has ceased td be a unit’or’a class of persons which has
ceased to be suitable or where the original piirposes have beer ade-
quately provided for by other means or ceased (as beliny wssless dr
harmful: to the community) to.he)ia.}aw charitable or ceased:to pro-
vide a suitable and effective methorifot using ‘the property available
by virtue of the gift. Thus, a failure of the original purpose is not,
‘Tiow; the 'oflly gRouht for &) prés. B ,

. - A-Hi, Attention, ma%’ualso ,drapvm. to settion 58 read with sec-
tian,- 55-af the. Bombay. Pullic- Timsis-Aet! whereunder, on an appli-
-egtion. by the ty. (io ; laieetcthecm can sanction an

alteration of the original.object of, e public trust. It provides that,
if the court is of opinion that the “carrying out of such intentign or
object is not wholly or partially expedient, practicable, - d@ﬂﬁﬂﬂe
mepgesary: o proper in the publift i
. praperty. or: inecie- of - thie §Fibl dr any portion: to-He
-applied: cgprés o anytother- or- Peligions” patpose; - -

"1-H10; ﬁep&'evidu;eCamﬂiﬁimﬂsﬁfed“ ' _

 “The matier.can be chnsidered in/detail' when the Law

" lic trusts is revised”; el of pob-

", the-court ' may difeét the

. ko .
e T ik Ly

1. Beport of the Commitie. on the Lew, sbi. telating to Charitable Trusts{

8710, paragraphs 200, 314, 350, # . %68) Omd
2. Charitles Aot, IDS0 (8% 8 Elid., 2 ¢ 58); seation 13,
8. Bombay Puablic Truste Act, 1850., _

4. The Hindu Religious Endowmenta A (1060—82), si.
ﬂ.pm.%mmrmmmmmﬁmm-lﬁ Aot,lﬂ%.'w

FI A ts:
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1-H.11. The doctrine of dy pres can, even nowWt i AREHNGetH

suits under sectiom 92. Bt ite scops, will, presumably, be limited
by the rules of the English Law, as um-'lbcﬁﬁ‘e*t’[' By’ ﬂ ute; -

1-H.I2. We agree witli thel above recominendation.. However, it
appears to-us that it wouldibe desitsbile to - make the amendment
regarding- the’ séope of cy pres without waiting for. revision of the
law of public trusts. '
1 1 ' 4, . .
1.H13. We are, fufthet, of ‘the Vidw deat the provision requiring
leave of the Advocate-Gerleral shoul¥/bé replaced by a provision
requiring leave of the Colirt: Obtainrihg tie leaves of the Advocate-
General takes time, and the tdnsiderdtions whidh- he: iakes into
account can be taken 'into acesunt ¥y thi Court as weH Bince juris-
diction unider the sectiof is 'vebted:9n thie prinvipal eivil court of ori-
ginal jurisdiction, it can be expected that the discretion ta-grant leave
under the amended section will be exercised in a responsible
manner.? - R : b

1-H.14. 'We notice that'in ith dfphicition to-publie’ trusts falling
within special laws or governed by local laws; thissd’ laws contain
provisions substituting a. deffgrent; procedure regarding leave. An
example in. point is the provision i“ﬁt the ‘Wikfs* IAct,,?&‘tigted below:—

i

“55.8) ﬁi&suift;gc; c%b;flain mj;isé the reiiefsA méniigél;d in seci

or: 14 0 -Rpligioas : ) - Act, 1893 (XX o

1893) ang in,section 92 of the Code of Civil Procedure, 1908

(Aet Vo tlc.)g?ti’é rélatig th #ny -wakf thay, notwrithstanding

anything to the goniragy cpnta;z.l'?ed in Acts, be ingti-

tuted by the B rd-fﬁ{:}ltﬁb ainh;gbmehvé or consent
ose .

referred to in

. . s = wh :'(-'! b ) . . I B ) .

(2) No suit to-obtain any of jhe. mliefs-referred. to in sub-sec-
~ tion (1) relating to a wal shall be ihstituted by any person
1 pr adthority other shinithe Board-without the consent in
B  writtng of theBosddr: - o
: ~hf .

Provided that! np-siich obgismi-ghallbe requiréd-for the insti-
tution of a suit against tie Bosrdrin respect-of-any ach pur-
porting to be done by it ib pursuance of this Act or of any
rulesfor orders fiadd tedewhderss - - :

_ Do L T

1-H.15. While the procedre fo1y;
nced not be disturbed. it I qur i’
sectiony-92)rshould apply tolmttsinmier soction?92, Rlediin respect of
such- trudts alsor An ‘express pl ' i
doez’'not; kowever, dhipear té:

¥

I H -'-..I;,'_.,_‘_.I.
g bl

I T o

1. Seo Mslthuirising v. Homthaitrk, AT TOIY 168esw 030, oep iiibagin Aiyyar J,
2. As bo appenl£ass scotion 104 and disociaid ¥itbie Fikrdeh Baragdlth 117, inp.
2. Sellfoi 86, (it Trandghalwogd ¢ 1o At O

P
o



Recommendation

1-H.16, Accordingly, we recommend that section 92(1) should be
revised as follows:—

“(1) In the case of any alleged breach of any express or con-
structive trust created for public purposes of a charitable
or religious nature, or where the direction of the Court is

. deemed necessary for the administration of any such trust,
... two or more persons having an interest in the trust
and having obtained the leave of the Court, may institute
a suit, whether contentious or not, in the principal Civil
Court of orginal jurisdiction or in any other Court em-
powered in that behalf by the State Government within
the local limits of whose jurisdiction the whole or any part
of the subject-matier of the trust is situate, to obtain a
decree.

[Rest as in existing section 92(1)].

1-H.17. We further recommeng the insertion of the following new
sub-section in section 92:—

“(3) The circumstances in which the original purposes of a
charitable gift can be altered to allow the property given
or part of it to be applied cy pres shall be as follows:—

(a) where the original purposes, in whole or in part—
. (i) have been as far as may be fulfilled; or

(1i} cannot be carried out, ‘or a?m according to the directions
given and to the spirits of the gift; or

the property available by virtue of the gift; or

(c) where the property availahle by virtue of the gift and other
property applicable for similaxr purposes can be more effec-
tively used in conjunction, and to that end can suitably, re-

- gard being had to the spirit of the gift, be made applicable
- tO common purposes; or - :

{d) where the original purpeses were laid down—

(i) by reference to an area which then was but has since
ceased to be a unit for some other purpose, or

(ii) by reference to a class of persons or to an area which
has, for any reason; since censed to be suitable, regard
being had 1o the spirit of the gift, or to be practicable
in administering the gift; or

*{b) where the original ligurl;mses provide a use for part only of

(e) where the original purposes, in whole or in part, have, since
~ they were laid down,—

(1) been adequately p_ror.‘nded:; for by other meams; or

PSS 5 g s B



..

»”

-""!'-h.,d’-n-'\
-

69

“(ii) ceased, as being useless or harmful to the community
or for other reasons, to be in law charitable or

(iii) ceased in any other way to provide a suitable and
effective method of using the property available by
virtue of the gift, regard being had to the spirit of
the gift”.

Seciion 93

1-H.18. Section 93 provides for the exercise outside Presidency
towns of powers conferred by seetions 91-92 on the Advocate-Gene-
ral. In view of our recommendation’ {o substitute, in sections 91 and
92, the leave of the court in place of the sanction of the Advocate-Ge-
neral, section 93 becomes unnecessary.

Recommendation

1-H.18. We, therefore, recommend that section 93 should he
deleted.

1. 8o discnmsion av €0 sostion Bl snd MR ’



CHaPTER 7.1-I

. SUPELEMEYTAL PRPCEEDINGS

Introductory

1-1.1, Part 6, sections 94 and 95, in the body of the Code, deals
with what hag been described as . su.pplmnental pmceedmgs" These
.proceedings are mainly concemed wmi temporary relief. No change
is'needed in this Part.
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Chapter 1-J

AFPEALS—FIRST AND SECOND APPEALS
Introductory

1-J.1. Part 7 of the Ccde, sections 96 to 112, deal with appeals
With certain exceptions of a minor ¢hdracter, one appeal on facts as
well as on law is allowed as a general rule, and a further appesl, on
questions of law and on certain other questions is also allowed. In
the case of first appeal, the forum of ,aﬁeal is left to be dealt with
by the Civil Couris Act of each State. The second appeal lies al-
ways to the High Court. The Code mainly creates the right of
appeal, deals with the j isdi'clf_ion of the prel_latg Cayrt, and pro-
viiies for appellate procedure, The #ight of agpeal is dealt with in the
hody of the Code (Part 7), and the i:qg'e:s and pracedure of the ap-
pellate courts are dealt with jn the Otder. o

Section 96(1)

1-J.2. We are recommending' the jpsertion bf a provision to the
effect that (with certain excepiions) & court must decide all issues,

. even if the suit can be disposed of on a preliminary point. Where, in

conformity with such a provision the cqurt decides all issues, and the
decree is in favour of a persan but the finding on some of the issues
is adverse to him, he cannot, as the law stands at present, appeal
against the adverse finding (Le. the finding on the  samserrdess
against him), and the finding is not res judicate at least according
to the view ysgally taken. Thig pasition has now to bé. changed,

Recommendation

1-J.3. We recommend, therefqre, that the following Explanation
should be inserted kelow. section 98(1 -Et i

“Explanation—A periy.aggwieved by a finding of a court incor-
porated in g gcree may appeal from the decree in so far
as it relates to that finding, notwithstanding thist by #eason
of the finding of the Court on any other issue which is
Sufficient for. dacisien of the suit, the decree; wholly or in
part is i fovour of thet party”. o

. Sectiop 86A (New)

. 1-J4. Appeals in petty cases wa the sibject-matter of a quéstion®
in our Questionnajre, as follgws:. ,

“T. There iz a suggestion that froﬁ the judgments of lowest

courts of first instance, an appeal 1 Id e i

cases; say, cases 'o‘f‘-? ’f:atﬂrg%féb‘%%?’: %ﬁ%ﬁp ﬁgf G p?pmetty
the point of view of subject-matter, wheré the amount of value g the
"1, Bon dioramcion rlhﬁng o O “Ii,*r;fo. DG SR e A =t

2. Question 72, , | ’
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subject-matter of the dispute in the court of first instance and still in
dispute on appeal was and is not more than three thousand rupees (or
such other sum as may be considered proper), and the decree or order
does not involve directly or indirectly some claim or question respect-
ing property of an amount or value, exceeding three thousand rupees
{(or such other sum as may be considered proper).

“The proposal is that in these petty cases, the first appeal should
be allowed only if the appeal court certifies that a question of law is
involved, and the issue of such certificate should be decided either in
chambers or in open court as the appeal court may think proper.

What are your views in the matter? Would you agree with the
suggestion?”. :

1-1.5. The majority of the replies on the question are opposed to
the suggested restriction, but a minority favour it. After giving due
weight to the views received, we have come to the conclusion.that
np first appeal should lie in any suit of the nature cognizable by
courts of Small Causes, when the amount or value of the subject-
matter of the suit does not exceed three thousand rupees, except on
a question of law. Qur object in making this recommendation ig to
reduce appeals ont facts in petty cases. In our opinion, some such
restrictions are necessary in the imterests of litigants themselves.
They should not be encouraged to appeal on facts tn petty cases of
the nature mentioned above,

Recommendation

1-J.8. Accordingly, we recommend that the following sub-sec-
tion should be inserted in section %6—

“(4). No appeal shall lie in any suit of the nature cognizable
by Courts of Small’ Cpuses, when the amount or value of
the subject-matter of the suit does not exceed three thou-
sands rupees, excent on a question of low.” :

Section 99

1-J.7. Section 99, which, inter dlia, saves irregularity in respect
of misjoinder of parties or causes of action, does not apply to non-
joinder. In the earlier Report! the Commission examined the ques-
tion whether “non-joinder” should be added in the section, as in
Order 1, Rule 9. It, however, considered it unnecessary to do so, as—

(a) non-joinder of an essential party should be regarded as a
fatal defect, and B

(1) non-joinder of a proper, party would not, even now, entail
- variation, etc., of a decree. ,

1-7.8. We agree that the correct legal position is as was stated
in the above Report. o e S o '

1. 27th Baport, page 122, note on ssstion 90,
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1-J.9. As was stated in a Madras case,’ objections as to non-
joinder, if taken at the earliest opportunity under Order 1, rule 13,
fall under two classes.

“1. If it is ahsolutely necessary to have the #bsent party, he
ought to be added unlesa the plaintiff refuses to add him when the
suit should be dismissed. If the trial Court erroneously proceeds with
the suit, without following either of these courses, the cbjection can
be repeated in appeal, when again it mav be disposed of only in
the above said two wavs. The present appeal falla under this heading.

2. If it is not a case of imperative necessity but only a matter
of convenience or expediency, either the absent party mav be added
or the suit may be tried without him (Order 1, Rule 9). In such a
case, the objection, if repeated in appeal, may be dealt with simi-
laxly.”

'1-J.10, In a later Madras case.? non-joinder of an essential party
was, ot the facts of the case, regarded as going to the jurisdiction
of the Court, and the suit was dismissed. The earlier Madras case
was not, however, cited,” and the dismissal was ordered even though
%19 objection to non-joinder had not been taken in the trial court.

is was because it wag found that the suit could not effectively
proceed in the absence of the parties who were not joined.

Recommendation

1-J.11. We are of the view that an express provision on the
subject of non-joinder is desirable, and the position should be the
same as in the case of mis-joinder. At the same time, non-joinder of
essential parties should not be included. Accordingly, we recommend
that section 99 should be revised,' so as to read as follows: —

“99. No decree shall be reversed or substantially varied, nor
shall any case be remanded in appeal, on account of any
mis-joinder or non-joinder of parties or cause of action or
any error, defect or irregularity in any proceeding in the
suit not affecting the merits of the case or the jurisdiction
of the court.

Provided that nothing in this section shall epply to non-joinder
of a necessary porty.”

Section 99A

1-J.12. As regards appeals against final orders under section 4%,
we had included a question” in the Questionnaire as to adoption of
the principle that “no such order shall be reverséd or substantially .
carried, nor shall any case be remanded, in appeal on account of any
error, defect or irregularity in any proceedings not affecting the
merits of the case or the jurisdiction of the Court”

1. Shanmuge v. Subbaye, ALR. 1922 Mad. 317 320 (Ramesam J.).
2. Amirchend Napindas v. Reoié Bhat, ALR. 1930 Mad. 714, 718, *
3. Shanmuge v. Subbayye, ATR. 1922, Mad. 317 {supra).
4. Similar amendment would he desirahle in Order 1, Rule 9,
5. Question 10
L/B(D)220Mof LI&CA—T
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1-J-13. Replies on this question generally favour the proposal,
and we have come to the conelusion that it is desirable.

1-J.14. We, therefore, favour a provision of the nature suggested
in the gquestion referred to above, but after some discussion, we have
decided to employ the wording ‘“‘unless it has prejudicially affected
the decision of the case.”” We further think that want of jurisdiction
should also not matter, in this context.

1-J.15. Accordingly, we recommend the insertion of a new sec-
tion.as follows:—

“00A. No order under section 47 shall be reversed or substan-
tielly varied, nor shall eny case relating to such order be
remanded, in appeal on accéunt of any error, defect or
irregularity in eny proceedings relating to such order,
unless such error, defect or irregulariiy has prejudicially
affected the decision of the case”.

Section 100—Right of second appeal

1-J.16. We now come to a very important question, which per-
tains not to mere procedure but to a substantive right. This iz the
right of second appeal conferred by section 10{.

1-J.16A. Anvy rational system of administration of civil law should
recognise—and it always does—that litigation in ecivil causes (as
described in section 9 of the Code) should have two hearings on
facts—one by the trial Court and one by the Court of Appeal. That,
in fadl:'s 1!1)35 been the scheme of the Code of Civil Procedure ever
gince 1859,

According to recognised principles of administration of civil
law, every litigant is entitled o take his cause before a second appel-
late Court on a question of law, and this right also has always been
recoghised in our country. The two relevant provisiong in which this
right is recognised are section 100 of the Code and a Article 133 of
the Constitution®. S

Two categories of civil lifigation

1-J.17. Traditionally, civil litigation has been placed in two cate-
gories in our country. For convehience, we may refer to the two
eategories as ‘minor’ and ‘majaor’. In our country. there iz a hierarchy
of the judiciary. beginning with Munsifs or Civil Judges, Junior
Division, followed by the Civil Judges or Civil Judges Senior Divi-
sion, (or corresponding officers) and distriet Judges and, above thein,
ig the High Court. Formerly, above the High Courts in Indis, therz
used to be the Privy Council, but, in 1947, the Federal Court took
the place of the Privy Council and, since 1950, the Supreme Court
is the highest Covurt in the country.

1, Article 133 has been recently amended.

-} g
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Chronolegy of litigation instituted in lowest court

1-J.18. The Code of Civil Procedure requires that all civil litiga-
tion must be instituted in the court of the lowest jurisdiction. In-
evitably, minor litigation begins its career in the Court of the Munsif
or the Civil Judge, Junior Division. After he pronounces his judg-
ment and a decree is drawn, an appeal lies either to the District
Court or the Civil Judge {Senior Division) on whom appellate power
has been conferred. The appeal to this Court is filed under Order
XLI. After the decision of the first appellate Court is pronounced and
an appellate decree is drawn, the aggrieved party moves the High
Court under section 100 of the Code and, broadly stated, such an
appeal has to be within the terms of clauses (a), (b} and (c) of secticn
100,

1-J.19. Major litigation begins its career in the Court of the
Civil Judge or the Civil Judge (Senior Division) and, after the trial
Court has pronounced its judgment and a decree has been drawn,
the aggrieved party goes to the High Court in first appeal under
Order XLI. After the High Court has pronounced its judgment and
an appellate decree-has been drawn up, the appeal used to go to the
Privy Counecil, then to the Federal Court and now it goes to the
Supreme Court under Article 133 or with a certificate under Article
136 of the Constitution. That, broadly stated, is the position of the
hierarchy of the judiciary and, if we may say so, the hierarchy of
appeals contemplated by the procedural law.

Recommendation in Report on Article 133
1-J.20. Before we proceed to consider the changes which we wish

~ to recommend in amending s 100 of the Code, we ought to indicate

briefly the reasons why we recommended to the Union Government
the amendment of Article 133 of the Constitution by our Report on
the subjeet.! The Union Government has accepted our Report and
Article 133 has accordingly been amethded. The philosophy of this
amendment is that High Courts in otr country should ordinarily
decide all questions of law pertaining fo the interpretation of State
legislation and their decisions on such points should be final. If any
of the provisions of State legislation use material expressions or
clauses which are common to other State legislations and there
appears to be conflict in the views taken by different High Courts in
regard to the interpretation-of such expressions or clauses, the matter
can legitimately be taken before the Bupreme Court for resolving
such conflict, Subject to such cases, in .a federal structure, it is legi-
timate and natural that High Courts of the State should be regarded
as final Courts of Appeal so far as the interpretation of State statutes
is concerned. -

1-1.21. In regard io the interpretation of Central statutes, how-
ever, the position is different. A party aggrieved by the decision of
the High Court in respect of any provision of the Central statute
may be entitled to move the Supreme Court. provided the matter
sought to be raised by him is not shready concluded by a decision

1. 4ach Report.
14B{D)228Mof IJ}GA-—'I{&) : !
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of the Svpreme Court. In regard to the interpretation of provisions
of Central statutes, if there is a difference o opinion amongst High
Courts, the case for moving the Supreme Court for resolving such
a dispute is all the stronger. It is in the light of this ap‘pg‘oach thgt
we recommended to the Union Government to amend Article 133 in
a radical way; and, in doing so, we had emphasised the fact that
the test of pecuniary valuation, which had been prescribed by the
erstwhile Article 133, had no relevance to our approach in this
matter. The reference to the pecumiary valuation having now been

deleted, it is conceivable that. even in regard to a case falling under .

the minor litigation, a party may be entitled to go to the Svpreme
Court, provided, of course, the test prescribed by the amended Article
133 is satisfled. The words used in Article 133 of the Constitution re-
quire that the point raised by the appellant should be a substantial
point of general importance which, aecording to the High Court, it
s necessary for the Supreme Court fo decide.

Commissien’s approach to proper scope of second appeal

1-J.22. Tt is in the light of the amended Article 133 that we pro-
pose to approach the question about the seope of section 100 of the
Code as it should be after it is amended. It would be noticed that
clauses {(a), {b) and (c) of section 100 to which we will presently
refer, are, in a sense, verv wide in effect. In fact, as we will have
occasion to point out, clauses (b) and (c) have led to a plethora of
conflicting judgments and it may be safely stated that ingenuity of
the lawyers determined to seek adinission for second appeals of their
clients in the High Court. coupled with judicial subtlety which gene-
rally believes that even an erronecus finding of farct does, on the
ultimate analysis, lead to injustice, has vnduly and unreasonably

widened the horizon of section 100, It is easy enough to understand -

what a point of law is; but in dealing with second appeals, courts
have devised and successfully adopted several other concepts. such
as a mixed guestion of fact and law, a legal inference to be drawn
from facts proved, and even the point that the case has not been
‘properly approached bv the courts below. This has created confu-
sion in the minds of the public as to the legitimate scope of the
second appeal under section 100 and has burdened the High Courts
with an unnecessarily large number of second appeals.

Approach of High Court to second appenl

1-J.23. The approach to second appeals has traditionally differed
from High Court to High Court. and from Judge to Judge even in
the same Hish Court. The Kerala High Court, for instance admits
second avpeals, where the aopellate ecourt has reversed the findings
of fact vecorded by the trial court'; this position is prima facie
difficult® to reconcile with the plain provisions of section 100. Even
where such a position dnes not exist. it is not uncommon that judges
arve more lenient in admitting <econd apwveals where the courts helow
have recorded conflicting findings of fact.

1. See Kerala amendment fo section I00.
2. See 27th Heport, para 123 und 14th Report Yal. T pagos 377, 378, para 25, 29,
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This aspect of the matter has been noticed by several Commitiees
and Commissions which dealt with the question of the growing
arrears in the High Courts, substantially because of the indiscrimi-
nate admission of second appeals and civil revision applications, and
we will have to say something very radical later on, To anticipate
our recommenadtion, we might say at this stage that we are recom-
mending' that section 115 of the Code, relating to revision, should
be deleted.

Discussion in 14th Report

1-J.24. The Law Commission, in its Fourteenth Report,® referred
to the problem posed by the unduly lenient admission of second
appeals and observed that “having regard to the terms of section
100, an appeal should not be admitied merely because the appellant
has shown that an arguable or prima facte valid point of law arises
in the appeal, but that the Court has to be satisfied that the decision
of the lower appellate Court on a point of law was erroneous and
that in order to do justice between the appellant and the respondent,
it is essential that a further hearing should be given to both the
parties”, The Commission thought that the existing alarming pogition
of arrears could be met if it was recommended that the High Court
should adopt the practice of “circulating the papers relating to second
appeal to a judge outside the Court hours for the purpose of en-
abling him to determine whether it should be admitied straight-
away and notice issued to the respondent or whether the appeal
should be posted for a preliminary hearing under Order XLI rule
11" The Commission further recommended that such a scrutiny
should be made by a senior and experienced Judge.

1-J-25. The Commission alse thought that a statutory require-
ment should be made providing that the Judge admitting the second
appeal should state the point or points of law which arise for con-
sideration and enabling the High Court fo admit a second appeal
on specified points only and it should be provided by rules that
where a second appeal is filed, certified copies of the judgments of
koth the Courts below should aceompany the memorandum of
sppeal and, if in any such appeal the appellant proposes to raise
any question of the construction of & document, a true translation
o? the document should also be filed along with the memorandum
of appeal.

Arvears in High Courts

1-J-26. These recommendations, however, do not appear to have
been implemented and the position of the arrears pending in the
High Court partly because of indiseriminate admission of second
appeals and civil revision a;ﬁ:plication, grew from bad to worse. The
Shah Committee, which dealt with this problem in 1972, has observ-

ed that “it is necessary to provide for a stricter and better scrutiny
of second appeals and they should be made subject to special leave,

1. See recommendation relating to section 115,
2. 14th Report, Vol. 1, page 390, para 12,
i
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mstead of giving an absolute right of appeal limiting it to question
of law.” It veiterated the observations made by the Law Commis-
sion in its Fourteenth Report, and repeated its recommendation that
the second appeals should be circulated to the Judges for reading
outside the working hours of the court for determining the question
whether the second appeals should be admitted straightaway and
notice issued to the respondents or whether they should be placed

for preliminary hearing under Order 41, rule 11,

View of High Court Arrears Committee

1-J-27. The High Court Arrears Committec was quite clear in
its view that the primary cause of the accumulation of arrears in
the High Courts is the laxity with which second appeals are ad-
mitted without serious scrutiny in the light of the. provisions of
section 100 of the Code. :

Yiew of some Judg&é
1-J.28. As we have alrcady indicated', some Judges in the High
Courts honestly believe that, if they are satisfied that, in any second

appeal brought before them evidence has been grossly misappreciated

cither by the lower appellate court or by both the Courts below, it is
their duty to interfere, because they seem to feel that a decree follow-
ing upon ‘a gross misappreciaticn of evidence involves injustice and it
is the duty of the High Court to redres# such injustice. However laud-
able and commendable such an approach may ethically claim to be, it
overlooks the fact that courts admimibter justice according to law;
and. where limits have been prescribed for the exercise of the High
Court’s powers under section 100, 'in trying to redress injustice by
interfering with questions of fact, the Court, in effect, is violating
the express provisions of seetion 100 ‘itself. In this connection, we
may quote two judgments of the Supbeme Court where this aspect
of the matter has been emphatically brought out.

Frivy Council case ;
1-J-28A. Before doing so, however, it would be relevant to reesall
that, as early as 1880, the Judicial Committee of the Privy Council®

stated that there is no jurisdiction io entertain a second appeal on

the ground of an errcneous finding of fact, however gross or inexcus-
able the error may seem to be. and they added & note of warn-
ing that no Court in India has power fo add to, or enlarge, the

grounds specified in section 100. ;

Supreme Court cases . :
1-J-29. Reverting, then, tg the two. judgments of the Supreme
Court, in M. Ramappa v. M. Bojiapm®, the Suglreme Court was deal-
ing with an appeal by special leave whete the High Court of Andhra
Fradesh had interfered with the finding of fact recorded by the ap-
pellate Court which, in turn, had itself reversed the trial Couwrt's

1. Para. 1.J.22, supra.
2. Mst. Durge Choudhbrain v. Jowahar Singh, (1890) 17 LA. 122 {P.C.}.

3. M. Ramappa v. M. Bojjappa, (1983) SC.B. 673,

e
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finding on the same question of fact. In setting aside the decree of
the second appellate Court, the Supreme Court observed :

“I{ may be that in some cases, the High Court dealing with
the second appeal is inclined to take the view that what
it regards to be justice or equity of the case has not bemn
served by the findings of fact recorded by courts of fact,
but on such occasions it is necessary to remember haf
what is adnunistered in courtg is justice according to law
ar.d considerations of fair play and equity however 1m-
portant they may be, must yield to clear and express
provisions of the law. If in reaching its decisions in second
appeals, the High Court contravenes the express provi-
ciong of section 100, it would inevitably introduce ,in such
decisions an element of disconcerting unpredictability
which is usually associated with gambling; and that is a
reproach which judicial process must constantly and
serupulously endeavour to avoid”.

1-J-30. Similarly in Deity Pattabhiramaswemy V. S. Hanymayya
and others,' the Supreme Court was dealing with an appeal by
special leave against the judgment and decree of the High léourt of
Madras setiing aside the judgment and decree of the District Judgs,
Guntur, which had confirmed the judgment and decree of the Sub-
ordinate J'idge, Guntur, Reversing the decision of the High Court,
the Supreme Court observed that, notwithstanding the clear and
authoritative pronouncement of the Privy Council on the limits and
the scope of the High Court’s jurisdiction under section 100, Civil
Frocedure Code, “some learned Judges of the High Courts are dispos-
ing of Second Appeals as if they were first appeals. This introduces,
apart from the fact that the I-’Ivigh Court assumes and ¢xercises a
jurisdiction which it does not possess, a gambling element in the liti-
gation and confusion in the mind of the litigant public. This case
affords a typical illustration of such interference by a Judge of the
High Court in excess of his jurisdiction under s. 100, Civil Proce-
dure Code. We have, therefore, no: alternative but to set aside the
learned Judge of the High Court had no jurisdiction to interfere in
second appeal with the findings of fact given by the first appellate
Court based upon ar appreciation of the relevant evidence.”

We have deliberately referred to these two decisions of the
Supreme Court to emphasise the point that, notwithstanding the
tccommendatiors made by the Committees and Comrmissions in the
past, and notwithst:nding the words of caution and warning au-
fhoritatively pronounced by the Supreme Court, High Courts do
sometimes unwittingiy cr even deliberately enlarge the scope of their
jurisdiction under section 100 in ‘pursuance of what they honestly
regard as “the requirements of jus ice”.

Search for absolute trutlf to be lbnited

1-J-31. At this stage, it may be permissible to point out that a
search for absolute truth in the adminisiration of justice, however
laudable, must in the very nature. of things be put under some
,easonable restraint. In other words, a search for truth has to be

L, Deily Pattablirgmaswamny v. 8. Hanjmagys, a.LR. 1959 8.C. 57,
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reconciled with the doctrine of finality. Cynics have sometimes said
that, if appeals are provided against the judgments pronounced by
the highest Court ir the country, a fair percentage of the decisions
cf the highest Cowt may be reversed. Indeed, some ecritics, embit-
tered by their evperience in litigation, have gone to the extent of
suggesting tiat, if the same appeal is placed before two different
Benches of the same High Court or the Supreme Court, it is not
altogether impossibhic that different verdicts may be rendered. That
is what has given rise to the saying which is current at the Bar
that the cuirect judgment is one against which no appeal lies.

1-J-32. We are referring to this aspect of the matter only to
emphasise the point that, in the interests of the litigants themselves,
it may not be unreasonable to draw a line in respect of the two
different categories of litigation where procedure will say at a
certain stage that questions of fact have been decided by lower courts
and the matter shouid be allowed to rest where it lies without auy
further appel, This may sound somewhat harsh to an individual
litigant; but, in the larger interest of the administration of justice,
this view scems to us to be juristically sound and pragmatically
wise. It is in ths light of this basic approach that we will nox
proceed to consider the three clauses of section 100 and deal elabo-
rately with all the point which ultimately lead to the recommenda-
tion which we propose to'make to amend section 100 of the Code of
Civil Procedure in a radical way.

Average litigant vsually exhausted by the stage of first appeal

1-J-33. The average litigant is exhausted by the time he has
travelled to the court o* first appeal, and tog often a wealthy liti-
gant, (such as, a Corporation), may well be in 3 position to carry
appeals to a point where the financial resources of the opposite
party are practically exhausted. No one can deny that courts should
be readily accessible to the people; and when litigation is embarked
upon, there should be a remedy against erroneous decisions. But this
right of appeal should be within a reasonable limit, and within the
control of the resources of the litigants.

Present law considered in detail

1-J-34. Bearing in mind these broad principles we proceed to
consider in detail the present.law on the subject of second appeals,
Section 100

1-J-35. The reievant section! of the Code provides—

“100. Second appeal—(1) Save where otherwise exgressly pro-
vided in the body of this Code or by any other law for
the time Leing in force, an appeal shalf lLie to the High

Court from every  decree E&saed in appeal b¥ any
Court subordinate to a High Court, on any of the follow-
ing grounds, namely:

(a) the decision being contrary to law or to some usags
having the force of law:

1. Section 100.
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(b) the dacision having failed to determine some material
issue of law or usage having thz force of law;

(c) a substantial error or defect in the procedure provided
by this Code or by any other law for the time being
in force, which may possibly have produced error or
defect in the decision of the case upon the merits.”

{2) An appeal may lie under this section from an appellate
decree passed ex parte.

Main principle—Finality of decision on facts

1-J-36. This secction was enacted for the express purpose of
securing some measure of finality in cases where the balance of evi-
dence—verbal and documentary—arose for decision.! It is, therefore,
appropriate to consider how far the section (as interpreted judicially)
is faithful to this object.

Clause {a) and (b)—Meaning of ‘law’

1-J-37. Clauses {a) and {b) of the section are simple in appear-
ance. A second appeal lies under clavse {a) where the decision of
the lower appellate court is “contrary to law”, The term Taw’ in
clause (a), of course, is not limited in ifs meaning to statute law;
it means general law.’

As regards, clause {b), which is not often invoked, the position
would be the same.

1-J-38. But the simplicity of these clauses is deceptive, as will
be apparent from the cases whith we shall discuss later,

Clause {¢) .

1-J-39. As regards clause (c¢), the Privy Counci] found it as “not
perhaps altogether happily expressed.” Read widely, it may con-
vert the High Court into a Court of first appeal, because al] that
it requires is a substantial error or defect in procedure which might
possibly have affected the decision on merits.

Case law on interprctation' of section 100—What are questions of law

1-J-40. We shall first take up the meaning of the phrase ‘law’
in clauses (a) and (b). The flood of case-law on what are questions
of fact open {0 interference in second appeal, shows that many
guestions of fact have been held to be questions of law, At one
extreme are cases which hold that the guestion whether a {ransac-
tion ig ‘benami’ or fictitious or bona fide, or was vitiated by undue
influence; or whether there was reasonable ang probable cause for
a prosecution: or whether there was negligence; or whether there
was partition; ig a question of fact.

1. Nafur Chandra Pal v. Shukur, (1918) 45 LA. 183; T.L.R, 46 Cal. 189 (P.C.)
2. RBam Gopal v. Shakshaton, (1893} LT..R. 20 Cal. 93 (P.C.)

3. Durga Chowdhrani v, Jowalkir Singh, (1881) LL.R. I8 Cal. 23, 30 (P.C.) (Lord
Maonaghten.) .
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1-J-41, These rulings emphasise that a court of second appeal
is not competent to entertain guestions as to the soundness of a
finding of facts by the courts below.! A second appeal can only lie
o1 vie or other of the prounds specified in the present section,”
and emphasis on this fundamental prineiple has brought out several
aspects. )

1-J42, For example, a Judge to whom a memorandum of second
appeal is presented fcr admission is entitled to consider whether any
of the grounds specified in thig section ex’st and apply to the case,
and if they do not, to reject the appesl summarily® The limitations
as to the power of the court imposed by sections 100 and 101 in a
second appeal ought to be attended to, and an appellant ought not
to be allowed to question the finding of the first appellate court
upon a matter of fact.” Nothing can be clearer than the declaration
in the Civil Procedure Code that no second appeal will lie except
on the grounds specified in section 100. There is no jurisdiction to
entertain a second appeal on the ground of an erronecug finding of
fact, however gross or .nexcusable the error may seem to be.”

Cases where “no evidence” raise questions of law

1-J-43. But, at the other end, are cases which hold that a second
appeal will lie where there is, as an English lawyer would express
it, “no evidence to go to the jury”, because “that would not raise a
question of fact such as arises upon the issue itself, but a question
of law for the consideration of the Judge.™

1-J-44. Thus, where the question in a suit was whether the de-
fendant was bound by a mortgage executed by his mother, and it
was held that he was, the Privy Council held that the finding was
substantially one of law. and that it was, therefore, open to question
in second appeal. The Privy Council ohserved—

“the facts found (by the lower appellate court) need not be
questioned. It is the soundness of the conclusions from them
that is in question, and this is a matter of law.”

1-J-45. As stated by the Privy Counci] in another case “the
proper legal effect of 5 proved fact is essentially a question of law”,
and tile High Court is, therefore, entitled to interfere in second
appeal, :

1. Ram Gopal v. Skakshaton, (1892) LL.R. 20 Cal. 93, 89-100 (P.C.).
2. Luchmar v, Punse, (1889) LL.R. _16 Cal. 753, (P.C.}.
3. Rudr Prasad v. Buij Nath {1893} LL.R. 15 4ll. 367.

4, Pertap Chunder v. Mohendranath, (1890} LLR. 17 Cal. 201, 298, (P.C.) (%ir Richard
Couch).

3. Durga Chowdhrani v. Jewohir Singhk, (18301) LL.R. 18 Cal. 23, 30 (P.C,) (Lord Macasagh-
ten). M

8. Anangamangars v. Tripura Sundari, (1887) LL.R. 17 Cal. 740, 747 (P.C.) (Lord Watson),

7. Ram Gopal v. Shakshton, (1883) LL.R. 20 Cal. 03, 88, 19 LA. 228, 282 (P.C.)

8. (@) Nafar Chandra Pal v. Shukur, (1918} 45 LA, 183, 1837; I.L.Ik.-46 Cal, 189, 145; A T.R.
1918 .0 92;

(b} Dhannal v. Moti Sagar, (1927), 5¢ L A. 178, A.LR. 1927 P.C. 102;

{6} Fujerat Ginning ste. Co. v. Mptilal Hirabkai ete. Co. (1336) 63 LA 140; A.I.R 1038
PC. 77, ‘ '
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Mixed questions of faet and law

1-J-46. No doubt, discussing the true scope of the above observa-
tions, the Supreme Court has pointed out' that there i a distinection
between a pure guestion of fact, and a mixed question of law and
fact, and the observations aforesaid had reference to the latter, and
not to the former’®

1-J-47. But even that leaves ample scope for interference. For
example, it has been held by the Supreme Court® that whether the
dedication of a temple is to the publie or is private is a mixed
qguestion of law and fact, because its decision must “depend on the
application of legal concepts of a public and private endowment to
the facts found.”

1-J-48. So also, the question whether a property is ancestral or
not,* or the guestion whether, when a raiyet purchased the interest
of the proprietor, there is a merger of the two interests,’ is a mixed
one of fact and law., Though a second appeal does not lie from a
finding of fact, yet where o legal conclusion is drawn from the find-
ing, a second appeal will lie on the ground that the legal conclusion
Wwas erroneous.

1-J-49. Thus, the question whether possession is adverse or not
is often one of simple fact, but it may also be a question of law
or a mixed question of law and fact. Where the question of adverse
possession is one of simple fact, no second appeal will lie; but a
second appeal will lie from a finding as fo adverse possession when
such finding is a mixed question of law and fact, depending upon
ghe proper legal coneclusion to be drawn from the findings as to simple
acts.

Concurrent findings of faet

1-J.50. In general, concurrent findings of fact are not disturbad
by the High Court in second appeal. But this vule is sujbect to the
operation of the express grounds of second appeal enumerated in
section 100, ;

1. Shri Meenakehi Milla v. C.IT. (1958) 8.C.R. 691; A.I.R. 1957 8.C, 4D, 63, 64, Para. 18,
19, 20 (Case under the Incorne-tax Act.).

2. Ser olso Wale Mohammad v. Wd. Baksh, A LR, 1930 P.C, 91, 93, (reviews casea on 3, 100 *

(Sir Benode Mitter). _
+ Deoki Nandan v. Muralidhar (1956), 8.C.R. 766; A.LR. 1957 8.C. 133, 138, para 4.
Gopal Singh v. Ujagar Singh, (1955), 1 8.0.R. 86; A.LR. 1954 8.0.1 579, 580, para. 7.
. Jyotish Thakur v. Tasakant Jha, A.LR. 1983 S.C. 605, 610, para 22,

. (¢} Locmeshwnr v. Marowar, (1892) LLR, 19 Cal. 253, 19 LA, 48; (P.C.)

(&) Balram v. Syama Charan, A.LR. 1922 Cal. 54,

(¢) Bom Chandra v. Asas Rem, A LR. 1837 All 429;

(d) Janakerama v. Appoleswami, ALB. 1954 Mad. 772, 779, Para 23;

{¢) State of A.P. v. K. Fakru Bi, ALB, 192 A.P, 518,

mmp:‘a
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Basic Principle departed from

1-J-51. It appears to us that the wide language of section 100,
and the somewhat liberal interpretation placed judicially on it, have
practically resulted in giving a goodbye to the basic principle' that
on questions of fact, decisions of the Courts of first instance shounld

be final, subjeet to one appeal.

Proper role of High Court

1-J-52. This situation necessitates a restatement of the proper role
of the High Court. We state below what, in our view, is its proper

role,

Wigh Court not an ordinary Court of Iast resort

1-J-53. Standing as it does at the apex of a hierarchy, the High
Court is no ordinary court of last resort, Its special position does
not fit easily into the well-worn epigram that {rial courts search for
truth and appellate courts search for error.

1-J-54. This is our basic approach to the role of the High Court.
We do not conceive of second appeals as “yet another dice in the
gamble.”

1-J-55. There should be one authoritative and dignified tribunal
in various appellate matters® to give decisions which are recognised
as binding all over the State, and which keep alive the immensze

unity of the law.

Litigantis {0 be discouraged from persistent appeals

1-J-56. The question could perhaps be asked, why the litigant who
wishes to have justice from the highest Court of the State should be
denied the opportunity to do so, at least where there is a flaw in the
conclusion on facts recached by the trial Court or by the Court of

first appeal.

1-J-57. Qur answer to this would be, that even litigants have to
be protected against too persistent a pursuit of their goal of perfectly
satisfactory justice. An unqualified right of first appeal may be neces-
sary for the satisfaction of the defeated litigant; but a wide right
of second appeal is more in the nature of a luxury.

1.J 58, The rationale behind allowing a second appeal on a ques-
tion of law is, that there ought to be some tribunal having a jurisdic-
tign that will enable it to maintain, and, where necessary, re-establish,
uniformity throughout the State on important legal issues, so that
within the area of the State, the law, in so far as it is not enacted
law, should be laid down, or capable of being laid down, by one
court whose rulings will be binding on all courts, tribunals and
authorities within the area over which it has jurisdiction. This is
implicit in any legal system where the higher courts have authority
to make binding decisions on question of law.

1, Hee “Main principle, ete.” supra.
2. ¢f Lord Bitkenhead’s description of the Privy Council, (1827) 83 L.J. 304,

_*
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Justification for appeal on question of law

1-J.59. When a case involves a substantial point of law, the ge-
neral interest of society in the predictability of the law clearly neces-
sitates a system of agpeals from courts of first instance to a central
appeal court.

As has been observed,’ “The real justification for appeals on ques-
tions of this sort is not so much that the law laid down by the appeal
court is likely to be superior to that laid down by a lower court as
that there should be a final rule laid down which binds all future
courts and so facilitates the prediction of the law. In such a case the
individual litigants are sacrificed, with some justification, on the
altar of law-making, and must find such consolation as they can in
the monument of a leading case”,

1-J.60. There is, in our view, no justification for allowing second
appezl on question of fact. and we should specifically state that pro-
cedural defects of the nature mentioned in clause (c) of section 100
cannoct constitute a sufficient basis for invoking appellate jurisdiction
in second appeal, unless they raise substantial questions of law.

View of previous Commissions and of High Court Arrears Committee

1-1.61, We are aware that in 1938, 2 previous Law Commission
examined? the matter in detail, and, after weighing the arguments ad-
vanced in favour of curtailment of the right, did not recommend any
restriction on the right to file a second appeal under section 100. The
matter was again considered in ‘the earlier Report on the Code® In
that Report, agreement was expressed with the previous Commis-
sion's conelusion that “considering the conditions in this country,
there is not much scope for curtailing the right of appeal”.

1-762. We are also conscious that recently the High Courts’
Committee * which analysed in detail the causes of arrears (includ-
ing arrears of second appeals), did not recommend any change in
the scope of second appeal. It observed that “the primary cause of
the accumulation is the laxity with which second appeals are admit-
ted without scrutiny in the light of the provisions of section 100,
Civil Procedure Code”,

Re-examination of position necessary

1-J.63. We do not mean any disrespect 1o these bodies when we
say that the matter requires re-examination. and that there is justi-
fication for considering the scope for modiflcation of the right of se-
cond appeal. This justification is derived not only from the spectacle
of mounting arrears in the High Courts, but also from certain basic
issues, which we shall discuss in due course. In that discussion, expe-
rience of the practical operation of the various clauszes of section 100
will naturally occupy an important place. :

.

1. Druglas Payne, *Appeala on Questions of Fact." (1938) Current Lemal Problam 181
188, -

2, I4th Report (1S)

3. 2Tth Report (19641,

4. Report of the High Court’s Arresrs Comumite 31972,
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Question included in the Quesilonnaire .

1-J.64. Having regard to the above considerations it appeared to
us when we made a preliminary study of the subject that there should
be some limitation on the right of second appeal to the High Court.

1-J.65 In order to elicit informed opinion on the subject, we
had, in our questionnaire on the Code, put a question' as follows:—

“8. Do you agree that a second appeal should be allowed only
if a substantial guestion of law is involved?”

Replies on the Questionnaire analysed

1-J.66. The suggestion put forth in the query has received mixed
reception. Some of the High Courts® and some of the individual
Judges of two High Courts,” have fayoured it, as also one State Gov-
ernment' and one member of the Bar.® On the other hand, some High
Courts® and individual Judges of few Courts,” have opposed it. Al-
most all Bar Associations that have replied to this question, are
against® it.

1-7.67. The replies favouring the amendment have not consi-
dered it necessary 1o give explicit reasons.

1-J.88. In the replies opposing it, various reasons have been ad-
vanced. It has been stated, for example® that gross misappreciation
of evidence ought to be provided for. One High Court” which has
opposed the suggested amendment, has stated that the expression
“substantial” will raise controversy. A Judge of another High Court*
has stated, that ordinarily, a second appeal is admitted only if the
guestion is not decided at the highest, and has been wrongly decided
by the first appellate court.

1.J.69. Another High Court Judge,” who is also opposed to any
amendment, has stated that the Iaw should be uniform in all dis-
tricts. -

. Question 5,

8. No. §; 5. No. 11; 8. No. 12; 8. Ko. 25.
8. No. 28 and 8. No. 16,

8. No. 10

No. 19.

. No. 14.

. () B No. 16
{%) 8. No. 16;
{¢) 8. No. 28,

8, (2) 8 No. I;
{b} 8. No. 6; 8. No. 20;
(¢} 8. No. 21; 8. Ko, 26.

9. & No. 2 (An Advoeate).
10. 8. No. 14,
11, 8. No. 13,
12. 8. No. 28, N
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1-1.70. One ITigh Cowrt Judge' favours fotal abolition of second
appeals, with enlargement of revisional jurisdiction to correct errors

of law.
Commission’s conclusions arrived at after considering the replies

1-J.71. It is needless to state that in coming to our_final conclu-
sions on the subject, we have given the utmost consideration to the
replies received on the Quesiionnaire.

Limitations on scope of second appeal desirable

1-J.72. Having considered the mattér in all its aspects, we have
come to the conclusion that the right of second appeal should be con-
fined to cases where—

{i) a guestion of law is involved; and
{ii) the question of law so involved is substantial.

1-J.73. The mere fact that a question of fact has been wrongly de-
cided by the Court of first appeal, should not, in our view, constitute
1 ground for second appeal® The justification for second appeal is te
rest solely on the criteria which we have just now referred to.

Again, the mere fact that a finding of fact is supposed to be per-
verse or manifestly unjust, will not,” under our proposal justify ad-
mission of a second appeal. But the appeal would be admissible if a
question of law—whether the guestion relates to substance, procedure
or evidence—has been wrongly decided.

Status and calibre of final Court of appeal a vital consideration

1-F.74. Since we are retaining the right of second appeal with
the above modification, the query may be raised why the litigant
who, before coming to the High Court, has had one right of an ap-
peal before a subordinate court), should have the right of two ap-
peals on questions of law. In other words, why a multiplicity of ap-
peals should be allowed. Now, it is t0 be remembered that in any
legal svstem which reccgnises the binding force of precedent, the
status and calibre of the final appellate court on questions of law
is wvital. This consideration over-balances the consideration of mul-
tiplicity of appeals.

It iz obvious that the numerous subordinate courts in the dis-
tricts cannot be final arbiters on questions of law, If the law is to be
uniformly interpreted and applied, questions of law must be de-
cided by the highest Court in the State whose decisions are binding
on all subordinate courts,

If the right of second appeal is so abridged as to remove ques-*
tions of law from the High Court. it would create a situation where-
in a number of subordinate courts will decide differently questions
of law, and their decisions will stand. Such a situation would be un-
satisfactory.

1. B No. 25
2, This is with reference £0 the point taised in 8. No. 15,
3, This is with reference to the point raised in 8, No. 17 and 8, No. 23.

- el o - - Ve e e e re——
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1-J.75. The subordinate appellate courts functioning in the dis-
tricts are not supericr courts of record, and their interpretations of
law are not binding on other eourts. In fact, ordinarily, subordinate .
courts in one district are not even aware of the pronouncements of
other courts in other districts (except when a point of law is declared
by the High Court in appeal). It is section 100 which enables the High
Court to function as the author, distributor and clearing house of pro-
nouncemments of law for the benefit of all subordinate courts.

The interpretation of the law by the High Court is (subject to
the law declared by the Supreme Court) binding on all subordinate
courls. It iz, therefore, essential for uniformity that every error of
law, raising a substantial question is promptly rectified by the High
Court by a correct pronouncement of the law.

Some points raised in the replies considered

1-J.76. In one of the replies’ received on our questionnaire, an
apprehension has been expressed that the use of the expression
“substantial” (with reference t{o the question of law) will equate
the right of appeal to the High Court to that of appeal to the Sup-
reme Court. We shall deal with this point later.”

Nature of the guestion of law regarded as appropriate for second
appeal

1-J.77. We shall indicate very broadly the nature of the ques-
tions of law which we regard as appropriate for submission to the
High Court under section 100 as we propose to revise.

First-—and the most important of all is the consideration of uni-
formity throughout the State. It is obvious that on questions of law
uniformity must be maintained. In so far as interprefation of enacted
laws having State-wise importance is concerned, it is the task of the
judiciary to maintain the unity and the High Court, as the highest
tribunal at the State level, should continue to have the wultimate
authority to establish unity by resclving or avoiding the possibility
of different views in lower courts.

Secondly, apart from questions of interpretation of enacted law
which falls in the category mentioned above, there arise other
questions of law. The uncodified law constitutes a fertile groynd for
such guestions, as also general principles of construction of statutes.
The law of forts, and so much of the personal law as has not yet been
codified, furnish examples.

Thirdly, there may be points already decided by the High Court
which may, nevertheless, appear to require further consideration.
Not unoften, on a question of law on which there has already been a
pronouncement by the High Court, one comes to take the view that
the matter is capable of further consideration at the hands of the
High Court, To illustrate the cases which may fall in this category,
there may be a judgment of the High Court which contains observa-
tions that are ambiguous, and the ambiguity should be removed by
clarification. There may he conflicting decisions of Divisions Benches

1. 8. No. 14,

2. Hee “Distribution botween acope of appeal to Supreme Court and scope of appeal
the Migh Court' infra. d i ppeal ba
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ion of the High Court which

of a High Court. There may be a decis _
iew of subsequent pronoun-

seems to require re-consideration, in v
cements of the Supreme Court.

1-J.73. An analugous situation would arise when there has been
a difference of opinion among the judges of the High Court Bench
on a question of law, and the usual avenues of settling the differen-
ces within the High Court have not been exhausted, so that the ques-
tion is one of such difficutty that it ought to be allowed to be submit-
ted for decision by a fuller Bench.

1-J.79. Lastly, even apart from guestions falling within the speci-
fic categuries ecnumerated above, there remain guestions of law of
which the High Cowt should take cognizance, guestions falling
within this residuary category, though not easy of definition in the
abstract. can be recognised when they arise in practice.

Wide scope for appellate jurisdiction not contemplated

1-1.80. We should add that we do not visualise such a wide scope
for the jurisdiction of the High Court as would embrace every gues-
tion as to which a party is aggrieved. Being essentially the highest
court at the State level which declares the law which is binding, the
High Court should not ordinarily engage itself in settling merely
factual controversies, however great the stakes may be.

Formula indicated

1-J.81. To formulate in precise language a test which, while exclu-
ding the guestions to be excluded from the purview of the High Court
will include all questions to be included in its purview in confor-
mity with what we have stated above, is not easy. After careful con-
sideration, we have come to the conclusion that in respect of second
appeals to the High Court, it is necessary that the guestion involved
must be a guestion of law and that it must be a gubstantial question.

1-J.82. It is needless to add that the extraordinary jurisdiction
of the High Court under Article 227 of the Constitution—jurisdiction
which is admittedly not subject to any rigid limitation pertaining to
courts, proceedings or guestions—is not intended to be affected by
our recommendation or by the preceding discussion,

Distinction between scope of appeal to the Supreme Court and scope
of appeal to the High Court.

1-J.83 We should make it clear that the formulae which we pro-
pose will not equate the scope of appeal to the High Court to that of
appeal to the Supreme Court. Although the question of law,
both in the case of the Supreme Court (under article 133 of the Con-
stitution) and in the case of the High Court( under our proposal) is
described as ‘substantial’, there is a further aspect which makes all
the difference. In the former case, the guestion must be one which
needs to he decided by the Supreme Court gnd must be of general
importance, while in the latter case, there is no such restriction. The
Supreme Court, broadly speaking, will concentrate on guestions
posgessing country-wide importance while the High Court will be
froe to deal with a wider range of questions, For example, a ques-
tion whether the purpose for which an institution provided in a
LiR{D)224Mof LILCA—S
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remote village ig charitable in the lega’ sense, will hardly, if ever,
be deait with by the Supreme Court. But the High Court may deal
with it. Similarly. a question of law on which other High Courts have
consistently taken one view, while Benches of the particular High
Court have given confllicting decisions, can be re-considered by the
particular High Cowrt. but the guestion may not necessarily
be fit for considsration by the Supreme Court.

1-J.84 At the same time, it should be clarified that the question
of law can relate to procedure, e g. improper rejection of evidence or
improper admistion of evidence—in which case correction by the High
Court should be available if the question iz substantial.

Cuestion need not be of general importance

1-1.85. It should be noted that we are not limiting the scope of
second appeal to the questions of law of general importance. If the
law has been cleariv laid down by the High Court, and
the decision of the subordinate court is in clear violation of the law
as pronounced by the High Court, the power of the High Court to
correct it should be left intact. This situation will not be covered
if the limitation of general importance is inserted.

Historical aspeci considered

1-J.86. We are aware that in making a recommendation for cut-
ting down the scope of second appeals to substantial guestions of
law as above, we are making a departure from a position which hag
held the field for a century. Even then, we may note that the pro-
gretlss of law has heen towerds reduction of the scope of second ap-
peal. N

1-J.87. The predecessors of the High Courts in their Civil ap-
pellate jurisdiction were the Sadar Divani Adalats. The right of
appeal to the Sadar Divani Adalat was very wide initially, but came
to be severely curtailed in the course of time. The “Conwallis
Scheme”, for cxample. made provision for two appeals in every cate-
gory of cases, ivrespective of its value; By 1814, this was reduced to
one appeat only. Only in cases of Rs. 5,000 or over, there could be
two appeals: one to the Provineial Court of Appeal and second to the
Sadar Divani Adalat. Asx Lord Hastings observed,—

“The lacility of appeal is founded on a most Iaudable principle
of securing, by double ¢nd treble checks, the proper deci-
sion of all suits; but the utopian idea, in its attempt to pre-
vent individual injury from a wrong decision. has been pro-
ductive of gencral injustice by withholding redress, and
general inconvenience, by perpetuating litigation™.

Provisions in Codes of 1859 and 7882

1-J.88. There is another aspect of the matter. Section 100 of the’
present Code is the successor of sectior. 584 ‘of the 1882 Code),
which in its turn corresponded to secticn 372 of the old Code! (Act
8 of 1859,

1. Tn between 1830 arnd 1882, there was the Code of 1877, but its provisions were almost
ilic same aa those of the Cole of 1982
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1-J.89, When the Code of Civil Procedure was revised in 1882,
only a slight change was made in clause (¢), Clause (¢) in the 1882
Code laid down that a second appeal would lie on the ground of “a
substantial error or defect in the procedure as prescribed by this
Code or any other law, which may possibly have produced error or
defect in the decision of the case upon the merits”. The correspond-
ing part of section 372 of the Code of 1859 gave a right of second
appeal on the ground “of a substantial error or defect in law jn the
procedure or investigation of the case which may have produced
error or defect in the decision of the case upon the merits”,

The absence of the phrase “investigation of the case”, in section
384 of the 1882 Code (and also in present section 100) might lead to
the inference that the right of second appeal was intended to be
more restricted than it was under the 1859 Code; but, on the other
hand, the insertion of the word ‘possibly’ would lead to the contrary
inference. On the whole, however, the change of language in 1882 in-
troduced no material alteration in the law.

1-J.90. As was observed® in an Allahabad case—

“Investigation simply means the process by which conclysion
as to the merits of the case are arrived at; procedure
means the rules by which that process is to be guided.
The one is the subject of the other, and the law will
presume that, where there is no defect of procedure
there is no defect of investigation, 1t follows therefore
that the omission of the phrase “investigation of the
case” in sections 584 implied no intention on the part of
the Legislature to restrict the right of second appeal by
rendering it narrower than what it was under the Code of
1859. On the other hand, the introduction of the word “pos-
sibly”. does not go far to show that the present Code in-
tended to extend the right of second appeal”.

Direction of historical evolution )

1-J.81. It would, thus, be seen that the direction of historical
evolution is towards gradually narrowing down the scope of second
appeal to the Sadar Divani Adalat and later to the High Court. We
can. therefore, legitimately claim that having regard to the social
needs of today, we are attempting to hasten the Process to narrow-
ing down the scope of second appeals,

1-J.92. In the light of the above discussion, we recommend that
gection 100 should be revised as follows: —

Re-draft of section 100

“100. Second appeal—(1) Save where otherwise expressly pro-
vided in the body of this Code or by any other law for the time
being in force, an appeal shall lie to the High Court from every de-
cree passed in appeal by any Court subordinate to a High Court if
the High Court certifies that the case involves a substantial question
of law.

' 1. See Nivut-Singh v. Bhekki Singh, (1889) LL.B. 7 Al 649, 657 (per Mahmood J.).
L{B(D)229Mof LI&CA—8(s) C T
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(1A} I'n an appeal under this section the memorandum of appeal
shall precisely state the substaniial guestion of law on which admis
ston of the appeal iz sought,

{1B) Where the High Court certijies that a substantial question
of law is so involved. it shall, at ihe rime of admission of the appeal.

(a) formulate that gquestiin;
(b} state its reasons for so certifying; and

(c) specify any ovher points that were raised at the time of
the hearing prior to the agdmission, but not accepied 4as
raising svbstantial questions of law.

(1C) The appeal shall be heard orly on the question so certified,
and the respondent shall. ot the hearing of the appeal, be allowed to
prgue that the case does not irvolve such guestion:

|
Provided thai o question not so certified and not raised prior to
the admission of the appeal may, if the High Court considers proper,
be argued on such terms as to costs or otherwise as the High Court
orders, after hearing the opposite party as to whether such order
ought to be passed.

Main points summarised

1-J.93. It may be convenient to summarise the main points re-
garding section 100, as made in the above discussion:—

(i) Reasonable limitations are desirable on this right, in the
interest of the public and in the interest of the litigants
themselves.

{ii}) The basic principle, aven behind the present section, is
that decisions of the first Court of appeal on facts should

be final.

(iii) Clause (a) and clause (b} of section 100 purport to be
faithful to this basic principle; clause (¢} goes beyond it.

(iv) Even as regards clavse (a) and clause (b). decided cases
as to what are guestions of fact and guestions of law (in-
cluding decisions wh'ch allow second appeal where there
is no evidence) and also decided cases dealing with mixed
questions of fact and law. show that in actual practice, the
basie principle referr:d to above has been departed from.

{¥) The question what :s the proper scope of the right of
second appeal is linted up with the proper role of the
High Court. The prcper role of the High Court, in the
Commission's view is to introduce and re-introduce uni-
formity in the State, on srbstantial questions of law.

The High Court is not au ordinary court of avpeal, to be in-
voked for correcting the errors of subordinate courts em
all conceivable questions,

e
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(vi} The rationale behind the right of second appeal being as
stated above, only substantial questions of law should be
agitated in second appeal. ¢

(vii) Limitations on the right of second appeal are, therefore,
desirable. Replies to the Questionnaire having been con-
sidered, the Commission has come Lo the conclusion that
a second appeal should be allowed only where the case
involves a substantial guestion of law.

(viii) Nature of the questions of law that would fall within the
above formula is then indicated.

(ix) It is also made clear, that a wide scope is not contemplat-
ed for the jurisdiction of the High Court.

{x) The formula indicated is illustrated in its application.

(xi) The proposed amendment does not go against the trend of
history, as is shown by the evolution of section 100.



CHAPTER 1-K
APPEALS—MISCELLANEOQUS

Introductory

1-K.1. The principal provisions as to first and second appeals
have been already discussed. A few miscellaneoys provisions as to
appeals are contained in Sections 101 to 112 in the body of the Code!

Section 102

1-K.2. In the earlier Report* on the Code, the Commission, after
taking into account the recommendation in the 14th Report.!
recommended an increase of the amount mentioned in section 102
from Rs. 1,000 to Rs. 3.000. -

Recommendation

LK.3. We agree and recommend that section 102 should be re-
vised as follows: —

“No second appeal! shall lie in any suit of the nature cogniz-
able by Courts of Small Causes, when the amount or value
of the subject-matter of the original suit does not exceed
three thousand rupees”

Section 103

1-K4. In view of the change* propesed in section 100, the last
few words of section 103, which refer to the illegality, error etc..
mentioned in section 100, require change. Further, it appears desir-
able to make it clear that section 103 applies also where the failure
to decide a question occurred not only in the lower appellate court
but also in the trial court.

Recommendation

1-K.5. Accordingly, we recommend that section 103 should be
revised as follows:—

“103. In any second appeal, the High Court may, if the evidence
on the record is sufficient, determine any issue of fact
necessary for the disposal of the appeal—

(a) which has not been determined by the lower appellate
court or by the court of first instance and the lower
appellate court, or

(b} which has been wrongly determined by such court
or courts by reason of a decision on such guestion of
law as is referred to in section 100.”

- See discusaion &3 to sections 88 to 100, Supra.
. 27th Report, page $23—Note on section 10G.
. 14th Report, Val. 1, page 377, 378, para. 25.26,
. See d'mcwesion am to section 1040,

W LGP bD
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Section 104 (fff) to be inserted to deal with order under sections 91-
92, as proposed to be amended

1-K.6. We have recommended separately that where the Court
refuses leave to institute a svit of the nature referred to in section
91 or section 92 (as proposed to be amended), the order of refusal
should be appealable. This necessitates an addition to the iist of ap-
pealable orders as given in section 104

Recommengdation

1-K.7. Accordingly, we recommend that the following clause
should be inserted in section 104:—
“(fff} an order wnder section 51 or section 92, refusing leave
to institute o suit of the noeture referred Lo in section 91
or 92, as the case may be”.

1-K.8. Sections 109 and 110 of the code deal with appeals to the
Supreme Court. Since the subject is also dealt within Article 133
of the Constitution, we considered the question whether these sec-
tions should be retained.

1-K.9. We have, after some discussion, come to the conclusion
that since these provisions pertain to procedure, they should con-
tinue in the Code. It iz appropriate that the Code should, as far as
possible, be exhaustive on matters of procedure. We should, however,
state* here that these provisions should be brought into line with
the recent amendment of article 133 of the Constitution.’

1, See discussion as to section 91 and section 92,
2, Amendment not draftad.
3, Cf Conetitution (30th Amendment) Bill,



CuapTeER 1-1.
REFERENCE, REVIEW AND REVISION

Iatroductory

1-1.1. We now come to a group of seciions dealing with refe-
rence, review and revision. While an appeal is taken to a superior
court by a party, in pursuance of the right given by the law and on
guestions permitied to be reagitated by the law, there are other pro-
visions for modification or reversal of judicial decisions by the same
court or by a higher court. Reference to the High Court, and revi-
sion of decisions of subordinate courts by the High Court, are, there-
fore, provided for, and review of ils own judgments by the court
itself is slso dealt wilth. Scetions 113 to 115 of the Code relate to
these matters, and, in this group, the section which has created the
largest amount of coniroversy is section 115 (which deals with revi-
sion). We shall discuss this section presently.

Section 115

1-L.2. Section 115 deals with the High Court’'s power of revi-
"sion. Briefly speaking., in a case not subject to appeal, it empowers
the High Court to call for the records of a case decided by an in-
ferior court. and if the inferior court has exercised a jurisdiction not
vested in it by law or failed to exercise jurisdiction vested by law
or acted with material irreguiarity etc. in the exercise of its juris-
diction, the High Court ean interfere.

1-L.3. Experience shows that often the cause of delay in the
trial of suits is the entertainment of petitions for rewvision against
interlocutory orders which invariably result in stay of proceed-
ings. In fact, in many cases. the object of the parties in moving the
High Courts under s. 115 of C.P.C. may be to delay the progresa ol
the proceedings.

1-L.4. This question has been considered in the past more than
once.! We had in our Questionnaire issued on the Code® put a ques-
tion as to whether the present powers should not be abolished or
drastically curtailed.

1-L.5. Most of the replies to the above guestions do not favour
a chainge in the law. But having considered the matter carefully,
we have come to the conclusion that the provision in the Code as
to revision should be deleted. The discretion of the eourt in grant-
ing adjcurnments. in granting amendment of the pleadings, in issu-
ing or refusing to issue commissions, and with regard to m;inw,r more
ﬁiscellaneous matters, should not be open to revision under section

3.

1. Bee 27th Report, pages 2%, 27, parn, 54, 60,
2, Quention 1%
o8
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It is against such orders that revisions are generally filed. result-
ing in a stay of the proceedings and consequent delay in the dis-
posal of cases.

1-L.6. We may note that serious cases of injustice can be dealt
with vnder article 227 of the Constitution.

1L.7. Having regard to the above position, and to the fact that
where injustice has resulted, zdequate remedy is provided for by
article 227 of the Constitution for correcting cases of excess of juria-
diction or non-exercise of jurisdiction, or illegality in the exercise
of jurisdiction, we are of the view that it is ne longer necessary to
retain section 115. Article 227, we are sure, will cover every case
of serious injustice: and., in that sense, that article is wider than
section 115.

Recommendation

1-[.8. We, therefore, recommend that sccticn 115 sheuld be
deleted.



CHaPTER 1-M

SPECIAL PROVISIONS RELATING TO THE HIGH COURTS NOT
BEING THE COUKRT OF A JUDICIAL COMMISSIONER

introduetory

1-M.1. Part 9 of the Code, Sections 116 to 120, contains special
provisions relating to High Courts which are not Courts of Judicial
Commissioners. We do not recommend any change in this Part.



CHAPTER 1-N

RULES
Introductory

1-N.1. Part 10, sections 121 to 131 in the body of the Code, deals
with rules, Section 122 empowers the High Courts to make rules re-
gulating the procedurc of civil courts subject to their superinten-
dence, as well as rules regulating their own procedure. These rules
must not be inconsistent with the body of the Code’ But they can
amend or add to rules in the First Schedule to the Code.

Under section 129, rujes can also be made by High Courts other
than Courts ol Judiew] Commissioners, to regulale their originzal
civil procedure. These rules can be inconsistent with the Cade, but
not with the Letters Patent or similar law or order establishing the
particular High Court.

The two sections—seclions 122 and 1i3—overlap to some extent,
that is to say. so far as the original civil procedure of High Courts
is concerned.” However, that does not cause anvy practical problems.

The rest of the sections in this Part deal with the Rule—Committee
and other matters of detail.

Section 123(3) and (4)

I-N.2. Under section 123(3) and 123(4), membcrs of the Rules
Committee are appointed by the Chief Justice, In our view, members
of the Rules Committes should be appointed by the High Court?
and not by the Chief Justice. This, we helieve, would be in accor-
dance with the sentiments of an overwhelming majority of High
Court Judges.

Recommendation

1-N.3. Accordingly, we recommend that in section 123(3) and
123(4), for the words “Chief Justice”, the words “High Court” should
be substituted.

1. See Shevaram v. Indian (4] Corporation, A.LR. 1969 Bom, 117, 118, paragraph 3.
2. Bee Bhevaroan v. Indion 0l Corporatior, A1 R. 1969 Bem,. 117, 119, paragraph 4,
2. Cf. Article 227(2) of the Constitution,

a9
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Cuarter 1-0O
MISCELLANEOUS

Intreduetory

1-0.1. Part 11 of the Code, sections 132 to 158, contains varieus
miscellaneous provisions. Though entitled “Miscellaneous”, some of
these provisions are of praetical interest, the most important being,
of course, section 151, which deals with the inherent power of the
Court.

' Section 132

1.0.2. Section 132{1} provides that women who, “according te
the customs and manners of the country ought not to be compellf;d
to apoear in public shall be exempt from personal appearance 1n
court”. Sub-section (2) of the section saves provisions for arrest.

1-0.3. We are of the view that section 132 is an anachronism.
The law should not, in such cases, encourage exemption from perso-
nai appearance in court. Even where the women do not appear in
public according to the “customs and manner of the country”
there should, in our opinion, be no exemption from attendance in
court. Mo serious hardship is likely io be caused by the removal wf
the present exemption, as social conditions have considerably
changed, and this practice is getting obsoclete.

1-0.3A. Today,' the seclusion of women is completely incongis-
tent with the social philosophy on which our Constitution is found-
ed. Section 132 is not to be treated as a concession to gome aristo-
cratic families, but is a recognition of a universally observed custom.
Hence, customs and manners of the country prevailing af the present
time should be the criteria, and not the customs and manners which
might have prevailed years ago.”

1-0.3B. Moreover, the paramount task of deciding cases® on the
oral evidence of an important party involves the personalised pro-
cess of the Judge seeing the witness gt first hand, “instead of pour-
ing over the prolix pages of a Commissioner’s record”, The judge
must have the advantage of observing the demeanour, or at least
the manner of delivery, of the witness, if he is to assess her credi-
bility justly. '

Recommendation to delete section 132

1.04. For the reasons stated above, we recommend that section
132 should be deleted.

1. &f. Bagai v. Hasan Race Khan, ALR. 1963 All 340.

L Of. Kunlin Mokammed v, Umme Haji Umma, (1969) Ker, L.T. 418, 421.428.
3. Kienlin Mohwmmad v. Umma Haji Umme, (1089) Ker. 1.T. 418, 421,
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Sectian 133

1-0.5. Under section 133, certain high dignitaries of State and
persons holding exalted judicial oifices are exempled from personal
atiendance in court. During our consideration ol the Code, a point
was raised whether such special privileges are consistent with
equality before the law, and whether the list of persons so exempted
should be curtailed .

We have, therefore. considered this point at length.

Analysis of exemption

1-0-5A. Under the section, the persons enumerated in the section
are entitled to exemption from personal appearance in court, The
list of such persons, as given in the section is long consisting of
11 items, but. in order to facilitate discussion, the persons enumerat-
ed could be grouped into four groups. as follows:—

(i) The President and Governors; (The exemption here is
obviously because of their position as the head of the State);

{it} The Vice-President, the speaker of the House of Penple,
the Speakers of State Legislative Assemblies and the
Chairman of State Legislative Councils: {The exemption
in this case is based on office held as the presiding o#ficer
nf the Legislature); ‘

(iil) Judges of the Supreme Court and High Courts;
(iv) Ministers.
Justiication

1-0-5B. The exemptions provided for in seetion 133 could he
justiied on one or other of the following principles, namely: —

(i) That enforcing the personal appearance of the persons
exempt would ke derogatory to their status; or

(i1) that forcing their personal appearance would hinder the
efficient performance of important public business, whether
legiglative, executive or judicial,

In all the cases mentioned in section 133, one or other of these
principles would apply. For example. Ministers have important
duties to perform, and their being summoned in Court might inter-
fere with the discharge of their important functions. In some cases,
both the principles mentioned above may apply. For example, sum-
moning the President of India in court, may be derogatorv to his
position as the head of the State, and may also cause hindrance to
public business. Again, it may be derogatory to the position of a
High Court Judge to be required to appear personally in a subordi-
nate court over whose judgments he might have occasion to hear
appeals. It could also interfere with his judicial business.

1. Bection 508 Cr. P ia narrower,

2, Bection 1838(1}(xi), relating ta Rulers of former Indian States, may be disregarded for
the present parpese,
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Rules of law as contrasted with public policy

1-0-3C. We are aware that in a democratic country, such exXemp-
tions should be confined to the minimum. The rule of law postilates
that ne individual enjoys, by virtue of his position or office, any
special privilege in contrast with an ordinary citizen. But compelling
considerations of public policy may justify qualifications to this
abstract rule and it is on this assumption that the section provides
a4 departure from the abstract rule.

Position in England

1-0-5D. We may briefly deal with the position in England. In
England, the sovereign in her private capacity is not subject to the
jurisdiction of the courts This position continuss even after the
passing of the legisiation abolishing several of the immunities of the
Crown' Irom litigation. It has been Reld that a writ of execution
cannot be executed within the precinets of any palace, which is used
as a residence of the sovereign, without her permission. This was
held not to apply to the Mampton Court Palace, on the ground that
it was not a residence of the Sovereign?

English law does not seem to provide for a general exemption
from personal appearance in Courts as regards Ministers or Judges,
or even as regards presiding officers of the Houses of Parliament.
It should, of courze, be added that there is immunity from liability
in the case of judges. by reason of special rules of law. Any Parlia-
mentary privilege may restrict the operation of. the general
power of the court to cnforce the attendance of witnesses. But there is
no general exemption from personal appearance as is conferred by
section 133 B

No change in law recommended

1-0-6. We have given thought to the matter since, at first sight,
the privilege may not seem to accord with the spirit of the Constitu-
tion. We are reluctant to recommend any change in the law; but,
at the same time, we do express the hope that those who have ocea-
sion to claim this privilege will, before asserting it, consider
whether it is absolutely neccessary to do so in the particular case.
In this connection, we must reféer o the salutary example, which
wag set recently by the President, who, when it became necessary
for the Supreme Court to e¢xamine him as a witness, insisted on
attending that court in person.

Section 133(1), item (x1)

1-0-7, In section 133(1), item (=i relates to persons to whom
section 87B applies, We may note that section 87B has been now
confined to pre-Constitution couses nf action?

1. The Crown Proceedings Act, 1947

2. 4.7 v, Dakin, (18709 18 W.B. 111, {CLA.) cited in Anmial Practice, under Ordar 43,
rule I, B .

3. Bes discussion as to section 37B.
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Section 135A

1-0-8. Section 135A. broadly speaking confers exemption from
arrest on Members of Parliament and of State Legislatures, for ths
period of the legislative session and for a further period of 14 days
before and after each session.

1-0-9. In the earlier Report' the following recommendation was
made with reference to this section:—

“It is considered desirable to inerease the period from 14 to 40
days, in conformity with the position obtaining in England in rela-
tiont to Members of the House of Commons—see Article 105 of the
Constitution also, It is also considered, that this amendment should
apply to Members of State Legislatures also. The view that the sub-
ject-matter {so far as concerns such Members) fallg within the com-
petence of State Legislatures, under article 194(3) of the Constitu-
tion, has not been accepted, It is felt, that the matter falls within
entry 13, Concurrent List—‘Civil Procedure including all matters
dealt with in the Code of Civil Procedure at the commencement of
the Constitution’.” ,

Recommendation

1-0-10. We have, after some consideration, come to the same
view, and recommend that section 135A should be amended ag re-
commended in the earlier Report. We agree with the previous Com-
mission in its view that the matter falls within the entry relating
to civil procedure.?

Section 139

1-0-11. Section 138 deals with persons who can administer
oaths,

“Notaries” have power to administer oath under the Notaries
Act® The guestion of adding “notaries” in section 139 was considered
in detail in the earlisr Report® on the Code, with reference to the
suggestions to that effect, received through the Ministry of Law. Thes»
suggestions stated that in the absence of a provision, the courts re-
fused to accept the affidavits sworn before notaries. The previous
Commission was of the view that instead of amending the Code, the
matter should be left to the rules of court.

Recommendation

1-0-12. We are. however. of the view that a specific pr risio
would be useful.

. 27th Repaori, page 124, Note on Rection 135A.
. Conepreent  List, Entrr 13

. Hection 3(1%s) Notaries Aet, 1952,

- 27th Report, page 125, note on seetion 139.
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1.0-12A. Aecordingly, we recommend that sectism 133 should be
amended by inserting & new clause {ga). The section will then read

45 lollows . —
«149. In the case of any affidavit under this Code—

(a) ......
(aa) Any notary appointed under the Notaries Act, 1952,

(b) and (¢} ......
may administer the cath to the deponent.”

Section 141

1-0-13. The applicability of section 141 to various types of pro-
ceedings has been lhe subject of controversy. The principal procesd-
ings with reference to which the question has arisem may be men-
tHoned

(1) Proceedings under the C.P.C.

(a) Execution.
(b} Others.

{2) Proceedings under other Acts—
(a) Where a specific provision deals with the matter;
(b) Where no specific provision deals with the matter,

(3) Proceedings under the Constitution,
(4) Other proceedings.

Section 141,—applicability to execution proceedings

1.0-14. The case-law is not uniform as to the applicability of
sectionn 141 to execution proceedings: for example, do Order 9,
rule 8 and Order 9. rule 8, apply to execution proceedings? The
position is not very clear on the peint. We have considered the
auestion whether section 141 should be extended to execution pro-
ceedings. It is not, however, feasible to extend section 141 to pro-
ceedings in execution. Such an omnibus provision would cause
hardship, There may be rules—eg. Order 9, rule 9,—which ought
not to apply, in all their rigour, to execution. We have, however,
considered the utility of applying specific provisions' of the Code
to execution and, wherever necessary made recommendations in that
regard.

Section 141 and Order 9, rule % ‘

1-0-15. The applicability of section 141 to proceedings under
Order 9 ig itself a matter of debate. Under Order 9, various kinds of
orders and proceedings—e.g. ex parte proceedings and orders of
dismissal for default—can be set aside (for sufficient cause). But,
where an application for obtaining such relief is ifself dismissed
for default or decided exr parte, what is the position?

1. See for example, dizeussion a3 to Order 9, Order 21, rules 104-105, Osder 3%, rale I,
Orier 28 ot .
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Does section 141 apply so as to bring into application the bene-
ficent provisions of Order § itself? That is the question that has
arjsen; and it appears that three different views have been express-
ed on the point.

(i) The High Court vf Bombay has held that section 151
applies in such cases, and not section 141. Reference was
ﬁ]:':t made to a Privy Council case,” in which it was held
that—

LU the proceedings spoken in section 847 (of the
1882 Code of Civil Procedure which corresponds. to
section 141 of the present code), inciude original
matters in the nature of puits, such as proceedings in
probates, guardianships aend so forth, and do not in-
clude executions.” - . , g

1-O-16. The Bombay High Court, toak the view that the remarks
of the Privy Council and the expression “sc forth” must be taken
ug referring to applications which are. ejusdem generis with - pro-
ceedings in probates, guardianships and so forth, that is to say, they
do not refer to interlocutpry a%pl}caﬂafs or applications. which
arise out of other proceedings such ag suits but which in themselves
indicate a lis, Hence, section 141 did not apply to the instant -case.

1-0-17. Further it was pointed out that the instant case . related”
to an application to restore a suit to file which had been dismissed
for default, and not to a casc.where an ex parte order was issued,
The covrt distinguished a Supretne -Comrt case’ which was concern.
ed with an ex parte decree passed W a, swmmary suit under Order
37 of the Civil. Procedure &de Bere, the question was whether
such.a decree could be set aside under section 151. The Supreme
Court pointed out that Qrder 37, rule 4 expressly gave power to
the Court to set aside an ex purte de¢see passed under the provi-
sions of that Order, and there was therefore no scope for resort
to section 151 for setting aside the decree. The present case did
not relate to any such guestion, ‘

1-0-18. Accordingly, it was held tha¢ the further plication to
restore the apglicatiqn under Order 9, rule 9, to the file could be
considered under the inherent powers of the court under section
151; and the case was sent back to the trial court, for disposal in
conformity with this decision. -

1-0-19. In an Orissa case,* it was held that Order 9 has no ap- -
plication to a proceading under Ordar9, iteelf but that section 151 -
can behapplied. Apparently, section 141 was regerded as inapplicable
to such a case. o ‘ ‘

)

Same is the Caleutta view.!

V. Loaxmi [avestment Co, v. Torashard, A.LR. 1988 Bom. 250, 253 (D.B.).

2. Thalewr Prosad v, Fabirullah. (1306} LL.R. 17 All t06 (P00

3. Romakarandas v. Bhagwadnas, ALR. 1965 8.C. 1144.

4. Kwitf Bihart Dor v, Chagehla Das. ALR, lm‘f?riﬂa 24 (G.R. Mwira, J.)

3. Saral Kvishna Bose v. Bishwesar Mitra. A LR. H27 Cal. 534 (D.B.).
L{B({D)229Mof LI&CA—9 ‘
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1-0-20. The Andhra view is that section 141 applies. Same is the
Madras view.’ : . -
1-0-21. The Patna view® is that section 141 does not apply in

the absence of special circumstances and section 151 also does not
apply. The applicant can, however, -appeal‘ under Order 43, Rule

HOICH _ |
Recommendation as to section 141 and Order 9

1-0-22. There is no gredt reason why such applications should
not be dealt with under section 141.°A clarification -en the subject
is desirable, G LR

Other proceedings under other Acts

1-0-23. Ag regards other proceedings under other: Acts, the
question has mainly arisen with respect to -references under section
146, Criminal Procedure Code. : S

Sectlon 141, C.P.C. and réfergrice tinder s 146, Cr. P. C.

1.0-24. On the point whether the:prowisions of section 141, Civil '

Procedure Code, are attracted to a reference made by the Criminal
Court under section 146 Code of Criminal Procedure to a civil ‘court,

there was previously a’ conflict of decisions. In an Angdhra Pradesh

case* proceedings were instituted under section 145, Ct. P.C. The-
Criminal court made a reference ‘under section 146, CrP.C. to a civil-
court for a decision of the guestionrof possession. - The court of
first instance came to the conclusion that the provisiong of section
141, C.P.C. applied to such a reférenee; ag it was not a proceeding'
before a civil court within the qeaniﬂ'g of section 141, C.P.C. Against

this order, a revision was ﬁled

It was held by the High Court thet:since a reference under

section 146, Cr.P.C. was not a “Proceeding” within the meating of
gsection 141, C.P.C., the provisions of that section were not attracted
to such a reference. Hence, the co was justified 'in ‘réjecting an

application under Order 19, Rule 1, €P.C.-made in such ‘a Teference.”

Such 'an application was hot maintainable.

o The contrary view® had been taken by the Allahabad High
ourt.

Amendment as to proceedings unienseﬂ.n 146; Cr I}.G._ not needed’

1-0-24A. Now,  however, the Supreme Court HKas _held* that
section 141 applies to such cases, Hence, no amendment is required.

1. Rej Appa Eao v. Perrs Raghava, ALR. 1966 AP. 263,

2. {a) Venkatanarasitmba Rac v. Sum-mmym;ﬁ‘ ALR. 1926 Mad. 325.
(b Kakaktnl v. Palem Gonunds, ALER. 1926 Med. 654.

. Doma Choudhary v. Rum Naresh Dal, A LR. 1969 Pat. 121 (F.B.)
4. Jonga Reddy v. Heaferurmisa Begum, ATLR. ‘1085 AP, 1T.

5. Ram Chandra v. State of U.P., ALR."1965 Al 446, £49.

5 ALE. 1066 5.0. 1888, 1801; (1966) S.0:R. 398,

b m——
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Section 141 and proceedings under the Constitution

1-0-25. The question whether an application under article 226
of the Constitution is a “proceeding in a court of civil jurisdiction”
within the contemplation of section 141, has: been the subject-matter
of controversy.

1-0-26. The Andhra High Court, for example, holds that sec-
tion 141 applies to such proceedings.' The Caleutta High Court® takes
a different view, ’

1-0-27. The Madras High Court® holds that Order 1 of the C.P.C.
cannot be applied to proceedings under Article 226, as section 14] is
not attracted. o o

1-0-28. The Allahabad High Court' has also held that Order 2,
rule 3, C.P.C. does not apply to writ proceedings, and that section
141 cannot be invoked for the purpose.

1-0-29. The Punjab High® Court in a 1968 case held that
section 141 does not apply. It expressed itself thus— . ,

“What is provided in section 141 is that the procedure laid
down in the Code in regard to suits is to be followed sc
far ag it can be, in all proceedings in any cowrt of ecivil

jurisdiction. A High Court ,when, it, exercises extraordinary

jurisdiction under Article 226 of the Constitution, cannot
be said to be a court of civil jurisdiction. This special
jurisdiction of .a High Court.aims at securing a very speedy
and efficacious remedy, to a person whose legal or consti.
tutional right has been infringed. If all the elaborate and
teghnical rules of Civil Procedure laid down in the Code,
were to be importéd through section 141 of the Code into
these writ proceedings, their very purpose is likely to be
defeated by their becoming bogged down in. procedural
delays. In short, the provisions of the Code of Civil Pro-
cedure do nof, in; terms, govern writ proceedings under
Article 226 of the Constitution.”

1-0-30. However, it was held that the court will, in appropriate
cases, apply the principles (as distinguished from the technical pro-
visions) of Order 22, rules 3 and 4.of the C.P.C. in the exercise of its
discretion on the grounds of justire, equity and good conscience, In
this particular case, the court refused to exercise its discretion in
favour of the petitioners, as the petitfoners had delayed their appli-
cations for substitution without any “explanation worth the name”

L Aurain Addnaragan v. Slate of Andhra Predesh, AR, 1953 AP, 14,
2. Bharat Bowrd Mills Ltd,, v, fegiokal Provident Fund Commisrioner, A, LR, 1957 Cal. 702,

3. Managemeniof Rainbow Dyeing Factory, Snlewm, v. Industriol Tribunad, ALR. 1959,
Madraa 137, 141, pars 32, -

4. (#) Uma Shawnkar Rui v, Ditl. Superintendent, N, Rtly., ALR. 1960 A). 366,

{8) Khurjawala Buckles Mawefactsring Co., v. Commissioner, Sules Tax, U1.P.A.LR.

1965 All. 517, 510, paras 4 and B (Desai C.J. and R.9. Pathsk J.)
9. Bhoguan singh v, Addl, Director, Consolidation, A.LR. 1968 Paaj. 260.
L/B(D)220Mof LI&CA—9(a)
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Kecommendation as to proceedings under arficle 226

1-0-3L. 1t is desirable to exclude the applicability of section 141
(by suitable amendment) in respect of proceedings under Article 226
of the Constitution.

Amendment of section 141

1-0-32. In the light of the above discussion it is desirable that
an express amendment' should be made in section 141—

(a) to include in its scope, proceedings under Order 9;

(b} to exclude from its scope, proceedings under article 226 of
the Constitution,

Amendment of section 141

1-0-32. We, therefore, recommend that an Explanation should
be inserted in section 141 as follows:— B
“Explanation—In this rule, the #xpression  “proceeding”  in-
cludes proceedings under Order 9, but does not include
proceedings under Article 22§ of the Constitution.”

Section 145

1-0-33. Section 145 was considered in the earlier Report.? and an
amendment recommended, We ,agree with the earlier Report,

Section 146 and Order 21, Rule 16

1-0-34. The general principle that a transferee succeeds to the
right of his predecessor, is to be found.in section 146 of the Code,
which is as follows:— : e

“146. Save as otherwise provided by this Code or by any law
for the time being in force, where any proceeding may be
taken or application made by or against any . person, then
the proceedings may be tgrlfe or, the application may be
made by or against gny persoq claiming under him,”

The special provision as to the execution of decrees by assignees
of the decree is contained in Order’ 21, rule 16, which provides that
a decree may be executed by assignees, if there is an assignment of
the decree in writing. - S -

The guestion has arisen wl:aether; a person who does not have a

written assignment of the decree assigned {Order 21, rule B), but
who hes suceeeded to the decree holder’s right, is entitled to exe-
cute the decree under section 144

A conflict of decisions

1-0-35. A Madras case’ illustrates the conflict. In that case P
(through her attorney, the contestin r:ipondcnt) filed a suit in
Madurai against 29 defendants, for livery of possession of certain

1. Amendment not drafted. ‘
. 27th Report, peee 126, note c-n'seotionrliﬁ.
+ Ponnioh Pillai v. Natarajwn, A.LR. 1068 Mad. 190 (Kaflasam J.),

f]

-
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property. A decree was passed in 1944. Pending the appeal, P transfer-
red all her rights in the property in favour of the respondent, N. for
a certain sum of money, Later, P died, and N was brought on record
in the appeal. N sought to execute the decree by filing Execution Peti-
tion 373 of 1950. This petition was opposed by one L, who claimed
that he was the legal representative of the deceased P. L. contested
the right of N. to execute the decree, and the executing court found
that the dispute between N and L could not be gone into umder
section 47, CP.C. It was held that N was not an assignee decree-
holder, and could not execute the decree. o

N then filed a suit for the declaration that he was entitled 4o
execute the decree; the suit was dismissed by the subordinate court.
On appeal to the High Court, the agpeal was compromised, and a
compromise decree was passed in which N’s right to execute the
decree was recognised. Subsequently, an execution petition was filed
by N which was dismissed. Subsequently, another Execution .Peti-
tion 209 of 1957 was filed. out of which the present seeond appeal
arose.

A number of guestions were raised, but only one ig material for
the present purpose. It was contended that N could not be said to
be an assignee decree-holder, and therefore could not avail himself
of Order 21, rule 15, C.P.C. and that, as the transfer of the property
by the decree-holder was made after the decree was passed, he could

not maintain an execution petition: even undér ‘section 146, crC.

Tt was held that this was not a_fransfer of the rights of the
decree in writing as required under Order 21, rule 16, C.P.C, but was
a_transfer of property after fh,e, ecree was passed without: transfer-

ring the rights in the decree, Rgfpr;cnce was made to a Supreme Court
case,! in which it had been held that:

“Either the respondent company are transfereegoof.ithe:decree
by an assignment in writing or by operation of law, in
which case they fall withiri Order 21, Rule 16, CPC. or
they are not such transferees, in which case even they may
avail themselves of the prdwisions of section 146 'if the
other condition is Fulfillad.” - '

Following this Supreme¢ Court judgment, it was held in the
Madras case that transferess; if they do not fall within the provi-
sions of Order 21, rule 16; may awvail themselves of the provisions of
section 146. Further, it was held that this would also include a trans-
feree of the property after the decree is passed.

And. Kailasam J. in the Madras chse referred to above® did not
accept the interpretation put by Jaﬁdisan, J. in an earlier case® on
the 1955 Supreme Court case.' In that case it had been held by
Jagadisan J. the true principle is, that a decree cannot be executed

L. Jugalkiskore Saraf v. Raw Ootion Co., A.LR. 1055 8.C. 376
2. Ponniah Pillai v. Nutargjan, A.LR. 1964 Mad. 190 (Kailesam J.),
3. Somputh Mudaliar v. Sabuntalammal, (19$4), & M. L.J. 583 (Jagadisan J,)
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by anybody other than the decree-holder, except by an assignee who
satisfies the requirements of Order 21, rule 16 and that section 146,
C.i’.(,‘l,ﬁcannot have the effect of overriding the provisions of Order 21,
rale .

The result was, that the contention that N being an assignee of
the property after the decree was passed was not entitled to main-
tain an execution peiition, was not accepted.

1-0-36. The later Madras view is in accord with the view of the
Andhra Pradcsh,‘ Patna® and Kerala® High Courts.

Recommendation as to Order 21 Rule 16

1-0-37. In the above state of the cgse-law, it appears to be desir-
able to amend Order 21, Rule 15, to make it* clear that it does not
affect the provisions of section 148, and a .transferee of rights can
gbtain execution of the decree without a sepgrate assignment of the

ecree,

Section 148

1.0-38. With reference to section 148, we have taken the oppor-
tunity of studying judicial decisions during the last ten years, includ-
ing a judgment of the Supreme Court, but we do not see need for
any amendment. ,

Section 148A (New) (Caveat) )

1-0-39. In order that a party who wishes to indicate his intention
to have notice of an intended application by an adverse party may
be authorised to do so, a provision for caveat may be, in our view,
useful, The relevant provision® in the Supreme Court Rules’ is intend-
ed for cases where no appeal is periding, but a similar provision,
modified so as to be applicable to casts whete a suit is pending as
well as to those where & suit is abogt to be instituted would be
helpful. s

Recommendation

1-0-40. Accordingly, we recommend the insertion of the follow-
ing new section in the Code:— T
“148-A. (1) Where an application i3 erpected to be made, or has
been made, in g suit instituted or about to be-instityfed in
a court, any person claiming q right to appear before the
court on the hearing of such dpplication may lodge a caveai
in respect thereof, and shalll therewpon be entitled—

“(aY to receive from the Court wnotice of meking of the ap-
plication, if at the time of the lodging of the civeat

such epplication has hot yet been made; and

. Satyenarayans v. Aren Maik. ALR. 1956 A.P. 81,

Ramnoth v. Anardei Deni, A LR, 1964 Pat. 811, -

Mani Davasia v. Farkey Scarig, (1960), Ker, L.T. 1077.

To be cartied out onder Order 21, Rule 18,

. Mahatt Rom v. Gange Des, ALR. 1961, S.0. 882,

. Drder 19, role 2, Supremo Court Rules. .
. CF. High Court Arrears Committes Raport{l?'?g}, Vol. I, pege 56, Chapter 5, para 25.

R
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(b) if and when the application has been made, to require
the applicant to serve him with copy of the application

and to furnish him, at

his own expense, with copies

of any papers filed by the applicant in support of his

application,

(2} The' caveator shan,',fo:rthwim, after lodging his caveat,
give notice thereof to the applicant, if the application has -

been made.”

1

Section 152

I ' .
1-O-41, Section 152 was considered in the earlier Report,’ but no
amendment recommended, We agree with the earlier Report.

Section 1533 (Proposed) .

1-0-42. Sections 152 and 153 authorise the correction of mistakes
in judgments etc. 'in specified! #4des. THE inherent power urider sec-
tion 151 could also be resorted to, for the purpose. A guestion which
has arisen with reference to these provisions is, whether, when an
appeal has been summarily dismissed under Order 41, rule 11, an
application for amendment of the decree should be made to the
appellate court, or, whether it should be to the court which passed

the substantive decree.

1043, The Bombay* ani Patna’ view is, that it is the original

Court which must be approached for

the purpose, the reason being

that- when an -appeal is summarily dismissed, the original decree is
neither reversed nor varied, and is left-untouched. (The Bombay case
presents complicated facts but the principle applied was as stated

above).

1-0-44. But the Allahabad' and Andhra® view is that there is no
difference in essence between a judgrgj:t dismissing an appeal under

Order 41, rule-11, Civil Procedure. Cox
41, rule 27, Civil Procedure Code, In

of the appellate court adjudicates,

B

» and that made under Order
both the cases, the judgment
upon the rights of the parties,

though in one case, the’ manner of #i¢posal is concise and speedy, and
in the other it takes a more elaborate ‘fox_'m and longer time. Whether
the appeal is disrhissed in Iihiﬂe’%g;ilnst the exr parte respondent or

dismissed after hearing the respon

it. is the decree of the appel-

late court that governs the rights of the parties.
As the appellate decree is the final decree and th¥'décree of the’

lower court merges with dit, it follows,

t.the application for amend-

ment of the decree should be made to the appellate court. The doc-
trine of merger applies even ‘when a second appeal hag been dismissed
by the High Court summarily under Order 41, rule 11, Civil Procedure

Code.

. 27th Report, page 126, Note on setion 163 ... |
. Huseain Sob v. Sitaram, A LR, 1953 Bom. 122 (Chagla CJ.).

. Durge Yingh v. Wahid Raja, ALR. 1985 All. 226 (D.B.).

1
a
3. Butuk Prased v. Amhiks Prasad, A.LR. 1839 Pat, 238,
4
5

. Ramunna v. Sreeramuis, ALR. 1959 A.P. 768 (D.B.).



112

I-0-45. and 1-O-46. Having regard to the conflict of decisions on
the subject, a clarification is needed. It is suggested that the Bombay
view should be adopted. No doubt a decision under Order 41, Tule 11,
is also a determination of the appeal, but, since the decree of the
lower court is, for all practical purposes left untouched, it is not im-
proper to give power to amend the decree to the original court. It
may be convenient to have a separate ‘section,—say, as section 153A—
on the following lines: —

“153-A. Where an appeal from the decree or ovder of a court
has been dismissed by the appellate court without hearinyg
the respondent, the power of the court to amend the decree
or order or other prrocecding‘ in the case may be exercised
by the court which pasted the decree or order. notiwith-
standing that the dismissal of the appea] has the effect of
confirming the decree or order”

Section 153B (New) (Duty of the Cognt 0 assist ltigants)

1-0-47. Tt is common expericnce that litigants who have not
previously been to court feel lost inf court, and not being familiar
with procedural rules, often do not reelise the conscquences of this
or that default. Some provision drawing the attention of the court
to its duty in such cases would be useful.

1-O-48. In the Fundamentals of Soviet Civil Procedure,! there is an
interesting provision: — ,

“It shall be the duty af the court, without confining itself to
- the pleadings and imaterialy . subamitted, to take all the
measures prescribed by law for the full, comprehensive
and fair clarification of the actua] facts of the case, and
the rights and duties of the parties.

“If shall be the duty of the court fo explain to the litigants
their rights and duties, to m them of the consequences
of procedural acts and OE' ons, and to help litigants in
the exercise of theit rights”

1-0-59. The earlier half of the abo
for our system. But the latter half con
be inserted in the Code, at lepat for where th
represented by counsel. When legal aid ,on a comprehensive scale be-
comes feasible, it could be deleted. ., o

Recommendation

provmon is not 'a;ipmpriate
.. provigion which could

not impose too heavy a burdenmﬂhw
“133-B. Where a party tp a s:pt’::‘ not represented by pleader,
the court shall erpﬁin to tha party hiz rights and duties
n_relation to the procedure in the suit, and acquaint him
with the significance of every material step necessay for
the progress of the suit” '

We recommend the insertion of :suf’:l.I a provision.

1-0-50. Tt is believed that & provision on the following lines would
o Jor owng L

1 Articie 18, Fundamentals of Sovipt Chvil Procedure

where Litigant is not

st e g
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Section 153C (New) (Proceedings in Camera)

1-0-561. The Code of Civil Procedure has, at present, no provision
as to holding the proceedings in open court and as to the power of
the Court to hold proceedings tn camerg. At present, the matter is
dealt with under section 151, It would be appropriate to have an
express provision on the subject. The matter pertains to “civil proce-

dure” and should present no difficulty as to legislative competence of

Parliament.

1-0-52. The Supreme Court has claborately considered, in
Naresh’s case,’ the importance of public trial, and the necessary excep-
tions. The Supreme Couri stated that the primary function of the
judiciary to do justice between the parties, is not to be overlooked.
It the primary function of the Court is to do justice in causes brought
before it, then on principle, (the court stated) it is difficult to accede
to the proposition that there can be no exception to the rule that all
causes must be tried in open court.

It was held that the High Court hag inherent jurisdiction under
section 151 of the Civil Procedure Code, to hold a trial in camera, if
the ends of justice clearly and necessarily require the adoption of
such a course; the High Court has also jurisdiction to prohibit
cxcessive publication of a part of the prdceedings at such trial.

1-0-53. It may be noted that the Code of Criminal Procedure
has an express provision® on the subject.

Recommendation

1-0-54. In view of what is stated above, we recommend the in-
sertion of a new section as follows:— :

“253-C. The place in which any civil Court is held for the
purpose of trying any suit shall be deemed an open Court,
to which the public generally may have access, so far as
the same can conveniently eontain them:

“Provided that the presiding Officer may, if he thinks fit, order
at any stoge of any inguiry info, or trial of, any particular
case, thaet the public generaily, or any parﬁcgh
shall not have access to, or, be or remein in, the voom or
building used by the courl”

: —
1. Naresh Mirajkor v. Stale of Mahuruskis, A LR, 1967 B.C, L.
2. Section 352, Cr. P.C. -

r . person,’
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PARTIES TO A SUIT

Introductory

1-P.1. The first question for a person seeking judicial relief is
whether a suit is competent. This is dealt with in the body of the
Code. When this guestion is answered in the affirmative, the sécond
question for the person seeking judicial relief is, to which court he
ought to resort. This question is also answered in the body of the
Code, by a set of provisions dealing mainly with the competence of
courts with reference to pecuniary value of the subject-matter and
the place of suing. Having ascertained the court to which he must
resort, the third guestion for the person Seeking judicial relief is,
for and against what parties such relief must be claimed. This is
dealt with in Order 1. : ‘ . ,

1-P.2. In general, a wide latitude is. given, in this respect, to
the plaintiff, as is evidenced by various permissive words, such as,
“may”, “may be joined”, it shall not be necessaty”, “the plaintiff
may at his option join"” and “where the plaintiff is in doubt”, which
aceur in various rules in Order 1.

To avoid conflicting decisions and multiplicity . of proceedings,
there is a provision under which one person may, with the pemis-
sion of the court, sue or defend on behalf of numerous persons hav-
ing the same interest in one suit. " o

Mis-joinder and non-joinder of parties, in general, would not
affect a suit, except where a necessary party is omitted to be joined.

This, in brief, is the scheme of Order 1. While the first seven
rutes do not seem to have much scope for improvement. rule 8 and
some of the subsequent rules require discussion.

Order 1, rule 8 and numerods m'tiés

1-P.4. Order 1, rule & deals with what are known as ‘represen-
tative suits’. Under this rule, where there are numerous persons
having the ‘same inferest’ in one suit, one or more of them may,
with the permission of the court, sue or be sued or defend in such
suit, on behalf of all of them. The other persons have, of course, to
be notified, and can apply fo be made a party to the suit,

1-P.5. Now, a question which presents some difficulty is, what
is meant by the expression “same interest”, It is not necessary te
go into the cases on the subject, But, in one respect, a clarification
is needed. The impression seems to prevail that the party represent-
ing and the parties represenied should have the same cause of action,
This is not. in our view, necessary: nor is there any reason why it
should be so. What is more important is community of interest. If,
for example, A sues one hundred persons who have, in pursuance of

114
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a conspiracy, ircspassed on his land, or have wrongfully confined
him, and A asks for declaratory relief, the Court should have power
to permit him to sue, sayv, three of the opponents as representatives
of all the hundred, provided there is eommunity of interest among
them. Such community of interest can, ordinarily, be said to exist
where there is concerted action or a common object, The cause of
action against each trespasser is separate. But, if their interests are
common, one suit should be permissible, of eourse with the leave of
the court.

Recommendalion

1-P.6. We, therefore, recommend that the following Explanation
should be inverted below Order 1, Rule &:—

“Explanation-—it is not necessary that the person who sue or
are sued or defend should have the same cause of action
as the persons on whose behalf or for whose benefit 1hey
sue or are sued or defend, as the case may be.”

Order 1, rule 8 and execution

1-P.7. The Commission, in its earlier Report on the Code,' pro-
posed some changes in Order 1. rule 8 regarding execution. The main
change to which it drew attention was the proposed provision to
the effect, that while a judgment under this rule should be binding
oh all persons on whose behalf the suit is brought or is defended,
it shall not, except with the leave of the court, be executed against
any such person who is not actually.a party to the suit. In suggest-
ing this amendment, the Commission followed the provisions of
Order 15, rvle 12(2), of the Revised Supreme Court Rules of England.

1-P.8. The relevant proyvisions as formulated in the Appendix to
the Report® are as follows:

“{8) A decree passed in a suit under this rule shall be bind-
ing on all persons on whose behalf or for whose henefit
the suit is instituted or defended, as the case may be; but
such decree shall not be executed by or against any per-
son not a party to  the suit except with the leave of the
court.

“(7) Notice of an application for the grant of leave under suh-
rule (6) shall be served on the person against whom the
decree is sought to be executed in the manner provided
in this 'Code for the service of a summons.

(8) Notwithstanding that a decree to which any application
for the grant of leave under sub-rule (8) relates is hind-
ing on the person against whom the application is made,
that person may dispute liability to have the decree exe-
cuted against him on the ground that by reason of facts
and matters peculiar to his case he is entitled to be
exemp‘ted from such Iiabilitv.”

1 27th Heport page lﬂ para. 62,

2. 27th Heport, Appendixz showmg the draft amendments, Order 1, rele B, Proposed sub-
rules (A) to (B), .

1
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Recommendation

1-P9. We have carefully considered this particular puint, and we
think that such a restriction is unnecessary. We, therefore, recom-
mend that while carrying' out the amendment in Order 1, rule 8, as
proposed in the earlier Report on the Code, the restriction as to
execution without leave need not be incorporated.

Order 1, rule 84 (New)

1-P.10. The Code has, at present, no provision for permitiing the
juinder ot an organisation interested in the legal issues in a suit,
ie. an organisation which, though not concerned with the narrow
questions of fact arising between the parties, has a view to offer on
some broader issves,

1-P1L It may be noted. in this connection, that in Soviet
Russia, there is a provision for participation, in the trial by organs
of State administration, trade unions, establishments, enterprises,
organisations and citizens in defence of the rights of others. The
Fundamentals of Soviet Civil Legislation porvide as follow®: -

“In the cases provided for by law, organs of State administra-
tion, trade unions, state establishments, ehterprises, kol-
khozes and other co-operative gnd mass organisations or
citizens may take action in defence of the rights and
lawful interests of gthers.

“Organs of State administration, in the cases provided for by
law, may be caused by the court to join the suit on th:ir
uwn motion to present their “opinion on the case in
order to perform their duties or io act in defence of the
rights of citizens or interests of the state,

“The organs of state administration, establishments, enterpri-
ses and organisations enumerated in the present Article,
through their represeniatives, and citizens may acquaint
themselves with the materials of the case. make challen-
ges, deliver pleadings, submit evidence, take part in the
examination of evidence, file petitions, and also perform

other procedural acts provided for by law."

1-P.12. Tt has been stated,’ that in the U.S.S.R., social organisa-
tions zre drawn into civil proceedings just as they are drawn into
criminal proceedngs.* A civi] ease may be iniliated on the petition
of a social organisation.® The Court ‘may “permit representatives of

social organisation.......... ... to participate in the trial”® “in order
to present the court with the opinions of authorised persons of
their organisations ... concerning the case under consideraiion

. T'a b borne in mind while amending Order 1, rule 8, s per 27th Report,
2. Article 30, Fundementals of Soviet Civil Tegislation and Civil Procedure.

3. See Harol! Berman, “Fducative Role of Boviet Court” (January, 1972) 20, L.oL.Q.
81 a6,

4. Apparenth, the refevence is to sectinm 250, R.BF AR, Ur, P
& RSFSR, Code nf Clivil Procedure, Art. 4.
8. RE.F8R. Code of Civil Procedure, Art. 14i(6).

N T
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by the court™, Representatives of social organisations appearing in
civil cases have the same rights as  counsel for the parties’. “In
practice, social organisations do frequently participate in civil cases—
especially in housing disputes, labour and family law’.

1-P.13. Some svch provision—suitably adapted, of COUrse, s0 gs
to suit Indian conditions—would be useful. It is true thad it may
not be in harmony with the adversary system on which our proce-
dure is based. Some safeguards mav also be required, in order to
prevent busy bodies from interfering with private disputes.

Nevertheless, it would be worthwhile inserting a provision which
could be pressed into service in suitable cases.

Recommendation
1-P.14. The provision could be somewhat on the following lines
and find a place in Order 1:

“8A. The court may, if satisfled that a persom or body of per-
s0ms is interested in any question of law in issue in the suit,
and that it is in the public interest to allow thaf Person or
body to present its opinion, permit that person or body to
take such part in the proceedings as the court may specify.”

1-P.15. This wili not be exactly the same as the practice of ap-
pointing an amicus curiae, because the organisation concerned would
have its own views to present, and its role would not be confined to
assisting the covrt, though its participation mav help the court in
elucidation of some of the issues. -

Order 1, rule 9

1-P.18. Order 1, rule 9, which deals with the effect of misjoinder
end non-joinder of parties, provides as follows: -——

“No suit shall be defeated by reason of the misjoinder or non-
joinder of parties and the court mav in every suit deal
with the matter in controversy so far as regards the rights
and interests of the parties actually before it.”

Recommendation

1-P.17. We are of the view that non-joinder of essential parties
should be excluded from the scope of this rule® Accordingly. we
recommend the insertion of the following proviso:

“Provided that nothing in this rule shall apply to non-joinder
of o necessary party”.

Order 1, rale 10(2)

1.P.18. The following changes were proposed in Order 1. rule
10(2), in the earlier Report on the Code.! in order to make the rule
comprehensive ; —

(a) A power to sirike off the name of any person who has. for
any reason, ceased to be a proper or necessary party,
should be added. . '

B FER. Cvide of Civil Procedure Art, 147,

. BEFER, Code of Civil Prosedure. Art, 147,

. Cf. digeussion as to section 99,

+ 27th Beport, page 128, note on Ouder 1, rule 10(2),

NI I



118

(b) A power to remove any person who has been ynnecessarily
joined, should be added.

While we seo the utility of such an amendment, it appears to
us that the proposed amendment wili inevitably give rise to the
questivu whether the party struck off under the rule (as proposed
to be amended) should be given a right of appeal against any deter-
mination of a question which might have been rendered befure he
ceased to be a party. It becumes necessary to consider this aspect, be-
cause such a2 person would not be a pariy on record when the suit
is finally disposed of and the decree is passed.

1-P.19. The right of appeal against an original decree is govern-
ed by section 96, which is silent as to the person who can dppeal,
Courts have, in gencral, taken a wide view in this respect,’ and,
without confining the right to the parties on record, they have en-
tertained an appeal by a person whose rights are affected by a decree,
even where he was never a party.

1-P.20. Even then, a controversy could arise as to whether the
person whose name is struck off can be recognised as having a right
of appeal against the decree that may be ultimately passed after he
has ceased to be a party, if the decree aifects his interest,

Recommendation in earlier Report not to be carried out

1P.2]1. In the circumstances, we have come to the cunclusioh
that the recommendaiion in the carlier Report ag to Order 1, rule
K10(2) shouid not be carried out. -

Order 1, rule 1A (New)

1-P.22 The Code contains no express provision, empowering
the ecourt to ask counsel (not appearing in the case) to assist the
court by agreements. Svch a practice is common. It may be desir-
able to give legislative recognition 1o this practice,

Recommendation

1-P.23. Accordingly, we recommend that the Iollowing new ryle
should be inserted in Order 10;—

“10-A. The Court may, in iis discretion, request any pleader to
address the Court as to any interest which is -likel-y to be
affecied by the decision of the matters in issye and which
is not represented.” : : '

1. Suremdre Das v. Bholu Prasad, A LR, 1950 Assam 22 [Case-law reviewed),
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CHAFTER 2
FRAME OF THE SUIT

Introductory

21. Order 2 deals with the frame of the suif; and the dominant
rule here is that. as far as practicable, every suit shall be so framed
«s to afford ground for final decision upon the subjects in dispute _and
Lo prevent further litigation concerning them. With this end in view,
the Code provides that every suit shall include the whole of the
claim which the plaintiff is entitled to make in respect of the cause
of selion, and, siiiarly, he must claim all the reliefs which he is
entitled to. in respect of the same cause of action.

29 Ag has been observed.

“Were the 1ule otherwise, a man might be sued repeatedly in

respect of the same matter, and conflicting judgments
might be pronounced regarding separate portions of the

same property, included in the same cause of action.

“and as the wvalue of the property claimed by the plaint deter-
mines the class of judges by which a suit is cognisable and the reme-
dies of the partics in an appeal, a suit might be split up, so that each
branch of it should be decided by = judge of a lower c¢lass than that
by which, with vefcrence lo the value of the whole property in
litigation, it cught to be decided, and the right of the parties to
appeal would be unfairly limited”.

93, The Code also encourages the plaintiff to unite, in the same
suit, several causes of action against the same defendant jointly,—
the object here again also being to avoid numerous proceedings, Of
course. where there are several defendants or plaintiffs, and several
causes of action. and one or more of the plaintiffs or defendants are
not interested in one or more of the causes of action, the nice ques-
tion of “multifariousness” arises, The Code expressly provides that
objections on the grounds of misjoinder of causes of action must
be taken at the earliest possible stage.

We do not recommend any changes in this Order.

Order 2. rule 2 and Execution Proceedings

24. Since the provisions of 0.2, r.2 do not apply to execution
proceedings, it has been held® that an application to enforce one
relief will not be a bar to a subseguent application to enforce the
other relief. though both the reliefs were awarded by ome and the
same decree.! We do not think that a specific provision is necessary
in this respect. |

1. W. Maopherson. New Civil Procedure for British India (]7871}, pRge 5-4. Citing--E-SI‘H;il
148,
2, Radha Kishen v. Radhe Parshad, (1891) LL.R. 18 Cal, 515,
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CrAPTER 3
RECOGNISED AGENTS AND PLEADERS
Introductory

3.1 Ovder 3 deals with recognised agents and pleaders. Recognis-
ed agents are persons who do not belong to the profession of law-
yers, while pleaders so belong. There are rules for appearance.
application and acts to be done by the recognised agents and
pleaders. and for the service of process on them. Pleaders who act
or plead for a party. have to file in court a document or memoran-
dum,

There are a few points which reguire discussion in this Order,

Order 3, rule 4

3.2. Order 3. rule 4(1), prohibits a pleader from acting for any
person in any court, unless he has been “appointed” for the pur-
pose by a document in writing. Order 3. rule 4(2) and rule 4(3)
contain provisions as to the duration for which such appointment
“shall be deemed to be in force”. At first sight, the wording of sub-
rules (2) and (3} of rule 4 may create an impression that they apply
so as to regulate, as a matter of law, the duration of the professional
relationship (of counsel and client), created by a contract. But on
a close reading, this impression is dispelled. Subrule {2) is to be
read as relevant only for the purpose of the prohibition in sub-
rule (1).

We have examined the matier at some length, and have come
to the above conclusion. But a clarification on the point is desirable.

Recommendation

3.3. Accordingly. we recommend that Order 3. rules 4{2) and
4(3) should be revised as follows: —

*(2) Every such appointment shall be filed in Court and shall,
for the purposes of sub-rule (1), be deemed to be in force until

determined with the leave of the Court by a writing signed by .

the client or the pleader, as the case may be, and filed in Court, or
until the elient or the pleader dies or until zl] proceedings in the
suit are ended so far as regards the client.

Explanation—For the purposes. of this sub-rule, the following
shall be deemed to be proceedings in the suit:—

(a} an applicatinn for review of judgment,
. {b) an application under section 144 or section 152 of this Code,

{c) any appeal from any decree or order in suit, and
120
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{d) any application or act for the purpose of obtaining copies
of documents or return of documents produced or filed in
the suit or of obtaining refund of monies paid into the
Court in connection with' the suit,

“(3) Nothing in sub-rule {2) shall be construed—

{a) oz extending as between the pleader and his client,
g the duration for which the pleader is engaged, or

“(b) as authorising service on the pleader of any docu-
ment issued by any court other than the court for the
. purposes for which the pleader was engaged, except
where the client hag otherwise expressly agreed in the
ducyment referred to in sub-rule (1).”

-y

et
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CHAPTER 4
INSTITUTION OF SUITS

Introductory

41, Order 4 deals with the mode of institution of a suit. A suit,
it says, is to be instituted by presenting a plaint to the court or its
authorised official. This Ogder must be read with section 26, which
provides that every svit shall be instituted by the presentation of
a plaint or in such other manner as may be prescribed. Particulars
of a suit presented are to be entered in the register of suits. Detail-

ed rules zs to pleadings in general and plaints in  particular are

contained in Orders 6 and 7.

We do not recommend any changes in this Order.

o

[S—
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. CHAPPER 5
ISSUE AND SERVICE OF SUMMONS

Introductory

5.1, When the plaint has bheen registered, a summons may be
issued to the deiendant, or to each defendant where there are more
defendants than one, It is for the court te decide whether the sum-

nons shall be for the settlement of issues only, or for the final dis-

posal of the suit. Elaborate provisions as to the mode of service of
summonses are ¢ohitained in the various rules of Order 5, the object
being to make sure, as far as possible, that the summons comes
to the knowledge of the defendant,

5.2, Since a considevable proportion of suits are decided ex parte
owing to the defendant’s failure to appear the importance of these
rules is obvious. Rules as to the effect of appearance and non-appea-
rance of the defendant aie separately provided for in Order 9
(which also deals with the consequences of non-appearance of the
parties), Most of the rules in Order 5 relate to  ministerial acts,
We shall discuss only a few rules of importance.

Order 5, Rule 15 P

5.3 Where, in any suit, the defcendant cannot be found, service
of the summeons can be made on any adult male member of the
family of the defendant who resides with him, under Order 5, rule
15. '

In the earlier Report,' the previous Commission noted that the
word “male” had been omitted by local amendment in Kerala. The
previcus Commission, however, thought that the amendment may
not be suitable for adoption for the whole of India.

Recommendation

5.4. We have considered the matter again, and are of the view
that the word “male” should be dropped. Having regard to the in-
crease in literacy and status of women during the last few years,
this change could safely be made, for the whole of India, We. there-
fore, recommend that in Order 5, rule 15, the word “male” should
be dropped.

Order 5, rule 20(1)

3.3. Order 5, rule 20 deals with “Substituted scrvice™ The rule
provides that such service can (besides affixation of the summons)
be ordered in such other manner as the Court may direct. The usyal
mode of service ordered is by publication in the newspaper. We con-
sidered the gquestion whether, besides publication in the newspaper,

1. 2Tth Report, page 136, Note on Order 5, rule 13,
- 123
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the court should have power to direct that the substance of the sum-
mons should be read out by means of announcement on the radie.
But, on inguiry being made from the Department concerned, we
understand that, that would not be feasible.

5.8. We, therefore, recommend no change in this respect.
Postal Service
57. A recommendation for service of summons by post along

with personal service has been made in the earlier Report,” and we
wish to record that we are in full agreement with it.

-

1. 27tk Report, pages L34, 137, note on Ordar §, ruls 19.
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Crarrer B
PLEADINGS

Indroductery

6.1. The provisions in Order 6 ralating o pleadings in general
are taken mainly from the English rules. The fundamental rule is
that only facts, and only material facts, shall be stated in the plead-
ings, but not the evidence, and the statement of facts should be
concise. The whole purpose of the system of pleadings is to narrow
down the dispute between the parties to definite issues, and thereby
to diminish expense and delay, especially as regards the amount of
testimony required en either side at the hearing' From thiy funda-
mental rule follow the detailed guide-lines given in the Order; and
the philosophy of the Code towards encouraging amendments which
are necessary for the purpose of determining the real questions in
controversy between the parties, is given expression in rule 17 of
this Order.

We do not consider any changes in this Order to be necessary.

1, Tierp v. Heldswopih, {1878) 3 Ch. D, 637, 638, 639, (Jesssl ML.R.)
125



. CHAPTER 7
PLAINY

Introductory

7.1, Detailed provisions as to the particulars to be contained in
the plaint are dealt with in the f{irst eight rules of Order 7. Where a
plaint is presented. it may either be admitted (rule 3), returned, if
the court has no jurisdiction (rule 1), or rejected {for certain
grounds {rules 11 to 13). Each of these three possible alternatives is
of importance,

Y.2. Since, usuallv, the plaintiff sues or relies upon a document
in support of his case. rules 14 to 18 in Order 7 contain detailed pro-
visionsg as to listing and production  of such documents at the time
when the plaint is presented.

Order 7. rule 2

7.3. Order 7, rule 2 provides that in z suit for recovery of
money, the plaint shall state the precise amount claimed. Under the
Punjab Amendment to Order 7, rule 2. where the suit is for mov-
able property in the possession of the defendant or for a debt of
which the value cannot be estimated, the plaint shall state gpproxi-

mately the amount or value.

74, In the earlier Report' it was considered unnecessary to
adopt such a provision But we think, that it would be useful

Recommendation
7.5. Accordingly, we recommmend the following re-draft of Order
7. rule 21—

Y2, Where the plaintiff seeks the recovery of maney, the plaint
shall state the precise amount claimed. But where the plaintiff sues
for— :

(a}) Mesne profits, or

(b for an amount which will be found dve to him on taking
unsettled accounis between him and the defendant, or

(c} for movables in the possession of the defendant, or

(d) for debts of which the value he cannot, after the exercise
of reasonable diligence, estimate. the plaint shall state
approximately the amount or value sued for”

Order 7, rule &
7.6. Order 7. rule 6. requires that a pround of exemption from
limitation should be specifically pleaded 1in the plaint. .

1. 27th Bepart, page 43, nore on Qeder 5, cule 2,
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7.7. Where the ground of exemption from limitation is not
stated in the plaint, the guestion arises whether it can be raised
later (without amendment of the pleading). The earlier Report dis-
cussed the controversy,’ on this polnt.

7.8, Another question is whether, when the ground of exemption
from limitation is stated, the plaintiff can take another ground,
which is new but is consistent with the allegations in the pleading.
The controversy on this point was also discussed in the earlier
Report.?

79. A third guestion is, whether a new and inconsisteni grm_md
can be pleaded? It was noted in the earlier Report’ that a clerical
error in a Bombay Judgment had misled some courts into thinking
that even an inconsistent plea can be taken for claiming exemption

from limitation.
7.10. To summarise the position, as was stated in that Reporf—

(i} the strict provision embodied in Order 7, rule 6 has been
administered liberally by most High Courts (excepting
the Madras High Court);

(ii) there iz some confusion aboui whether the extra grounds
which can be set up, should be “consistent”, with  the
earlier ground as set cut in the pleadings.

7.11. In view of the majority view, it was stated in the earlier
Report, that an amendment was not necessary,

Recommendation

7.12. But we think that it is desirable that the position should be
clarified. There should be no objection to the court being given a
power to permit the plaintiff to rely on a new ground of exemp-
tion, so long as that ground is not inconsistent with the allegations
in the plaint. The insertion of the following proviso at the end of
Order 7, rule 6. is. therefore, recommended: —

“Provided that the court may permit the plaintiff to claim
eremption from such law on any ground not shown in the
plaint, if the ground is not incongistent with the allega-
tions in the plaint.” '

Orxder 7, rule 18

7.13. Order 7, rule 10 provides that the plaint shall, “at any
stage of the suit”, be returned to the plaintiff, for presentation to
the court in which the suit should have been instituted, if the
court has no jurisdiction to try the suit. The words ‘at any stage
of the suit’ have raised one question. Where the suit has been
elready tried and a judgment delivered, can the plaint be returned?

1. 27th Report, pp. 145-146, Note on Order 7, rale 6.
2. 27th Report, pp. 145-148, Note on Order 7, rule 4.
8y 27th Report, pp. 145-144, Nete on Order 7, mla 6.

4, The later decigion in §.¥, Misrimall v. K. Radhokrishnan  ALR, 1972 Mad. 108 (D.B.}
does mot seem to make s difference. : :

[ e e
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Does the “stage of suit” still continue? When, for example, it is
found either in appeal or in revision that the decree was without
jurisdiction, can the appellate or revisional court return the plaint,
on the theory that an appeal or revision is a kind of continuation of
the suit? The authorities are conflicting on the point.

7.14. In a Calcutta case', the plaintiff sought for a return of the
plaint in similiar eircumstances. But, the respondent’s counsel argued
that where there had been a trial and a judgment on a plaint, the
plaint could no longer be reiurned. The Court held that the plaint
could no longer be returned. :

7.15. In an earlier Calcutta decision®, it had been observed that
the plaint had already merged in a decree, and ‘it is inconceivable
how it struck the munsiff that the plaint could be returned at that
stage’. That was a suit for partition. The property was valued at a
certain figure, and a preliminary decree was passed. But, thereafter,
it was found, at the time of the final decree, that the suit was under-
valued. Omn those facts, it was held that it was not open {o the Court,
if the value of the property exceeded the pecuniary limits of the
jurisdiction of the court, to declare the preliminary decree a nul-
lity and to return the plaint for presentation to the competent court.

7.16. It was urged in the later Calcutta case that where the plaint
(or rather, the cause of action)-has merged in a judgment or decree,
the appeal court {or the revisional court) can always make an order
setting aside the judgment and directing the plaint to be presented
to the proper court. But it was held that normally, having regard to
the context and juxtaposition of Order 7, rule 10, the guestion of
return of plaint should be considered at a stege where the judgment
has not been delivered. It is at the stage where the plaint is filed, and
before the summons in the suit had issued, that the plaint is nor-
mally returned. In fact, Order 7, dealing with the plaint, contextually

comes before Order 8. which deals with the written statement. Sub- .

rule (2) of Order 7; rule 10. would also seem to indicate that it is
the initial stage that is being considered under this provision, and
not the stage when the suit proceeded to a trial and the judgment
already delivered.

717. It was observed further, that the words “presentation”,
“return” and “endorsement” of the reasons as envisaged under Order
7, rule 10(2) seem to indicate that the legislature is contemplating
the stage of such return long before the trial of the plaint and before
the delivery of the judgment on such a plaint. The sgall causes court
judge should have acted under Order 7, rule 10 on this plaint when
it was presented to him, and should have returned it for presentation
to the proper court. The appropriate course for the High Court should
e to get aside the judgment. and not to order return of the plaint for
sresentation to the proper covrt.

1, Gopi Krishma v. Anil Bose, ALR. 1965 Cal. &9,
2. Ratikante Myore v. Sqnafan Bgidya, A.LR. 1930 Cal. 147 (B.B. Ghosh and S.K. Ghosa J),

} g et
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7.18. Some- other High Courts assume’ that a wider interpreta-
tion is the correct one.

7.19, In the above state of the case-law, a elarification is desir-
able. Dismissal of the suit for want of jurisdiction, though an easier
cpurse, is bound to lead to hardship in respect of covrt-fees and
limitation. It will be more convenient if a provision is added to the
effect that the power under Order 7, rule 10, can be exercised by
the Appellate Court or by the Revisional Court.

As regards the s'tuation where a preliminary decree has already
been passed, we do not think that it would be appropriate to provide
for return of the plaint by the court of first instance.

Recommendation to amend Q.9, r. ll}(l)
7.20. Accordingly, we recommend that the following Explanation

‘should be inserted below Order 7, rule 10(1): —

“Explanation—A Court of appeal or revision may direct the
returt of a plaint under this rule, notwithstanding that a
decree had been passed in the suit”

Recommendation to Insert Q.7. r. 10A, etc

7.21 and 7.22. We are, further, of the view that in crder to avoid
delay, the court returning the plaint should fix a date for the appear-
ance of the parties in the new court. We recommend the insertion of
following rules for this purpose: —

“10-A. (1) Where, in any suit, after the defendant has ap-
peared, the court is of the view that the plaint should he
returned under rule 10, it shall. before doing so, inform
the plaintiff, and the plaintiff shall thereupon be entitled
to make an application to the Court—

(a) intimating that, on return of the plaint, he proposes
{0 present it to the court in which it should have been
institvted, to be specified in the application;

(b} praying that the court may fix a date for the appear-
ance of ithe parties in the said court; and

{c) reguesting that notice of the date so fixed may be
given to him and to the defendant,

(2) Where an application is made under sub-rule (1), the
court shall, before returning the plaint—
{a) fix a date for the purpose mentioned in clavse (b} of
that sub-rule; and
(b) give fo the plaintiff and to the defendant such notice
as is referred to in clause (¢) of that sub-rule: and
where such notice is given.

(i} it shall not be necessary for the Court specified
in the application, on presentation of the plaint

" U (g} Straw Products' Lid. v. Rhopal Municipality, A.LR. 1859 M.P. 253, 255, pars. 11
(") Ram Adkin v, Gulsari Singh 4 LR, 1848 Ondh 11€, 118,

- v e E b e - e s e




()

134

in that Ceurt. to serve the defendant with a sum-
mons for appearvance in the suit -instituted by
presenting that plaint, unless that court, for
reasons tu be recorded, otherwise directs; and

{ii} the said notice shall be deemed to be a summons
for appearance of the defendant on the date so
fixed in the court mentioned in the notice.

Where the plaintiff has made an application under sub-
rule (1) and the application has been granted, he shall
not be entitled to appeal against the orvder returning the
plaint.

10-B. (1) Where an order directing that a plaint should be

returned under rule 10 is proposed to be confirmed by a
court in appeal, or where a court hearing an appeal is of
the view that the plaint should be returned under rule
10. the court (hereinafter referred to as the court of ap-
peal) shall, before passing a final order, inform the plain-
tiff, and the plaintiff shall thereupon be entitled to make
an goplication to the covrt--

{a) requesting that instead of the plaint being returned,
suit may be transferred to the court in which it should
have been institutéd (hereinafter referred to as “the
proper court”), whether within or without the
Stato:

(b) praying that the court may fix a date for the appear-
ance of the partieg in the said court; and

.3) requesting that notice of the date so fixed may be
given to him and to the defendant.

Where an application is made under sub-rule (1}, the court
of appeal shall, instead of returning the plaint.—

fa) transfer the suit to the proper court;

(b} fix a date for the purpose mentioned in clause {b) of
that sub-rule; and

(c) give to the plaintiff and the defendant such notice as
is referred fo in clause (e} of that sub-rule
and where such notice is given—

|
(i) it shall not be necessary for the court to which
the suit is transferred to serve the defendant with
a summons for appearance in the suit, unless that
court, for reasons to  be recorded, otherwise
directs; and

(ii) the said notice shall be deemed to be a summons
for appearance of the defendant in that court on
the date so fixed.

[P
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7.23. Order 7, rule 11(c), provides that the plaint shall be rejected
where the relief claimed is properly valued but the plaint is written
upon paper 1nspfficiently stamped and the plaintiff, on being required
by the court to supply the requisite stamp-paper within a time to
be fixed by the Cowt, fails to do so. Some controversy seems’ to exist
on the question whether granting of titne under this rule is manda-
tory. One view is, that the matter falis outside section 149, and is
entirelv governsd by Ovrder 7. rule 11, which is a special provision;
and. therefore, the party is entitled to demand some time for making
good the deficiency, Another view is, that the grant of time is dis-
cretionary, on the ground that the authority to grant time is in sec-
tient 149. and not in Ovder 7, rule 11, which is a disebling provision.

7.24. The Madras High Court has made an express amendment
to this rule which, in svbstance, provides that the grant of time is
a matter of diserction. The gquestion whether the Madras amend-
ment should be advpted was considered in the earlier Report®, but
it wag felt unnecessary to insert any such provision.

Recommendation

7.25. We are of the view that the WMadras amendment should not
be adopted. as it would be too harsh. At the same time. we are of
the view that once fime iz given, it should not be extended, and
section 148 should not apply to such cases.

Recommendation

7.26. Accordingly, we recommend that present Order 7, rule 11
should be re-numbered as sub-rule (1), and sub-rule (2) should be
nserted in that rule as follows:—

“(2) Where a plaint is liable to be rejected under clause {b)
or cleuse () of sub-rule (1). the court shall grant time to
the plaintiff to correct the paluation of or to supply the
requisite stamp paper, as the case may he: but, notwith-
standing aenything contained in gection 148. time so granted
shall not be eriended”.

1. (6] Radke Eanto v. Debendre Naragan, LLR. 43 Ca). 830; A.TR, 1922 Cal. 508, 578
OInokerjee and Coming JJ.3,

hy Subba Reddy v Venkotenarasimba Redds. A TR, 1937 Mad, 264,

N IF{’?an]a-mw v. Ackutrompre, A TR, 1933 Macl. 542-543, right hand { Venkatasuhha
an ). ’

(dy Aefewt amebandro v. Negappe, A TR, 1074 Brm. 249, 250 (Batahelor anel Shah
JI (Truces lastory of the rile),

{e) Baijnorh v, Umeghwor. A TR 1937. Pat. 550 (KB,

(f) Shiv < haren «. Gehari Iel, A LR. 1941 Qudh 30,

{71 DRam Eizhan v. Nofhae. ATR. 193 Bom, 96 {(Mudhallar J. Beviews paselaw

2, 27th Report, page, 147, note on Ownder 7, rule 11
R Order 7, rile 11(h) stands on the same footing as Order 7, rule 11{e)
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WRITTEN STATEMENT AND $ET-OFF

Intreductory

8.1. The reply of the defendant, to the plaint, which is called
“written gtatement of his defence”, is dealt with in Order 8. A
written statement may be filed; but, if the court so requires, it must
be filed within the time permitted by the court. Order 8, rule 1 so
provides.

8.2. The mode of denial of allegations in the plaint occupies
rules 2 to 5 of this Order; set-off is dealt with in rules 6 and 7, and
rule 8 permits the defendant to take any new ground of defence
at a later stage. Ordinarily, the plaint and the statement of deflénce
are the only pleadings allowed; but relaxation of this rule is per-
missible under rule 9. The procedvre to be adopted when a party
fails to present a written statement before the court, is dealt in
rule 10,—a rule which has created some controversy.

Order 8, rule 1 and obligatory written statements

8.3, It was noted in the earlier Report' that a recommendation
had been made in the Report on the reform of jrdiciel administra-
tion to make the filing of the written statement obligatory. The
Commission, however, thought that this might work hardship.

Recommendation

8.4. We have re-examined the matter, and are of the view that
such a provision should be inserted. In the absence of a proper
pleading by the defendant, it is difficult to proceed with the suit, and
in fact. the whole scheme of the Code postulates that there should
be a writlen statement which constitutes the foundation of the de-
fence, if the defendant chooses to participate in the proceedings. The
time has now come when a written statement should be obligatory,
and we recommend accordingly, that Order 8, rule 1, should be re-
vised as follows: :

“The defendant ...... shall, at or before the first hearing or
within such time as the Court may permit, present a
written statement of his defence.”

Order 8, rule 5

8.5. Under Order &, rule 5, an allegation of a fact made in the
plaint, if not denied, or not stated to be not admitted in the pleading
of the defendant, is to be taken as admitted. Whether this rule ap
piies in a case where the defendant has not filed a pleading at al}

1. 27th Report, pages 147-148, not va Order 8, rule 1 and obligatory written statement, -
2. M4th Report, Vol. T, page 302, pars 11.
132
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is a question that was considered in the earlier Reports'. No amend-
ment to the rule was, however, proposed. as it was felt that on the
language of the rule, it should not apply to such cases.

8.6. However, we are taking a different view on the subject, and
are of opinion that such a provision should be made. If the defen-
dant does not file a pleading. the court should have a discretion to
treaf the allegations in the plaint as admitted. This is necessary in
the~ interests of expedition, and should not. in our view, cause any
serious hardship. Since the present position® is that Order 8, rule 5,
does not apply where there is no written statement, an amendment
is necessary if effect is to be given to our view. At the same time,
we would like to emphasise that the court should, in exercising its
dis~retion, consider whether the defendant has engaged counsel or
could have engaged counsel.

Recommendation

8.7. We, therefore, recommend that Order 8, rule 5, should be
re-numbered as sub-rule {1}, and the following sub-rules should be
added in Order 8, rule 5:—

“(2) Where the defendant has not filed g pleading, it shall be
tawful for the court io poss a judgment on the basis of
the allegutions of fact in the plaint, ercept as against ¢
person under disability; but the court may, in its discre-
tion, require any such allegations of fact to be proved,

{3) In exercising its discretion ynder the proviso lo sub-rule
(1} or under sub-rule (2}, the court shall have due regord
to the fact whether the defendant could have or has en-
gaged a pleader.

{4) Whenever a judgment iz pronounced under this rule, g
decree shall be drawn up in accordance with such judg-
ment bearing the same date as the day on which the
judgment was pronounced”.

Order %, rule 8A (New) (Productien of document)

8.8. Order 7, rule 14 provides that where a plaintiff sues upon a

docwment in his possession or power. he shall produce the docu-
ment in Court when the plaint is presented. Where the plaintift
relies on any other documents (whether in his possession or power
or not), as evidence in support of his claim, he has to enter such
documents in a list to be added or annexed to the plaint. The
Fourteenth Report® recommended, that a similar provision should
be made in the case of a defendant.

8.9. This recomrmendation, however, was not agreed in by the
Commission in the Report® on the Code. The Commission falt that
the distinction between a document upon which the plaintiff sues

1. 27th Raport, page 150, Nete ea Order 8, rule 5.

2. Hordayal Chamar Lal v. Union of Isudiv, ALR. 1989 Puxj. 320 (reviews sasas),
3. 14th Report, Vol. 1, page 318, para. 32,

4. 27th Report, page 13, para. 28.
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and a document upen which he relies, cannot properiy bhe made in
the case of written statement, “The oniy manner in which such a
distinciion can be made is between documents on which a defen-
dant bases his defence and other decuments on which he relies as
evidence in support of his defence, In our opinion such a distinetion
would be unrcaiistic and impractical. A wrilten statement merely
answers the claim made in the plaint, In praciice, it would be diffi-
cult o distinguish betwcen documents on which the defence “ig
based” from other documents of purely evidentiary value. We, how-
ever, think that a defendant should enter in a list to be added or
annexed io the written statement all documents on which he relies
in support of his defence”.

Recommendation

8.10. We have carcfully examined the matter, and have come to
the conclusion that the recommendation made in the 14th Report
should be carried out. Barring very few cases, the distinetion between

the basic documents, and other documents should, we think, pre=-

sent no difficulty even in respect of the defence. We recommend there-
fore that a suitable amendment should be made as above. To achieve
that object, the following rule should be inserted in Order §—

“BA. (1) Where e defendant bases his defence upon a docu-
ment in his possession or power, he shall produce it in
court when the writlen stutement is presented, and shall,
at the same time, deliver the document or g copy thereof
to be filed with the written statement.

(%) A document which ought to be produced in court by the
defendent under this rule, but is 1ot so produced, shall
not, without the leave of the Court, be received in ewi-
dence un his behalf at the hearing of the suit,

(c} Nothing it this rule applies to documents produced for
cross-examination of the plaintiff’s witnesses, or in answer
to any cose set up by the plaintiff subsequently to the
filing of the plainé, or handed to g witness merely to re-
fresh his memory.”

8.11. Order 8, rule 10, deals with the procedure to be followed
when a party fails to present a written statement called for by the
court. This rule begins thus:

b
“Where any party from whom a written statement iz so re-
quired, fails to present the same ... 7

Now, the word ‘so’ has bheen construed as limiting the operation
of the rule to failure to file a written statement that was demanded
under the preceding rule. (Order 8, rule 9}, and not as covering the
more frequent case of a written statement demanded uynder Order
8. rvle L.

8.12. In the earlier Report', this lacuna was discussed, and an
amendment was also proposed to remove this lacuna.

L 27th Beport, page 161, note on Order 8, rule 10.
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8.13. We agree with this recommendation for amendment. We
are also of the view that it should be obligatory on the Court to
pronounce judgment when rule 10 applies, that is to say. when a
party fails to file 2 written statement required by law.

Recommendation
8.14. Accordingly, we recommend that Ovder 8. rule 10 should
be revised as follows:—

“10. Where any party from whom a written statement is re-
guired under rule 1 or rule § fails tc present the same
within the time permitted or fixed by the court. as the
cose may be. the court shall pronounce judgment against

”



CHAPTER &

AFPPEARANCE OF PARTIES AND CONSEQUENCES OF NON-
APPEARANCE

Introductory

9.1. Order § lays down the rules of procedure applicable to va-
rious situations concerned with the appearance of parties, hamely,
cases where both parties attend; where the summons has not been
served in conseguence of the plaintiffs failure to pay the fees for
serving; when neither party appears; when the plaintiff only appears;
and when the defendant only appears. Failvre {o appear attracts
certain consequences. Broadly spesking, from the point of view of
the plaintiff, the most important is the provision which makes dis-
tnissal of the suit for default of the plaintiff mandatory; and, from
the context of the defendant, the most important is the provisicn
authorising the court to proceed ex parte, if the defendant does not
appear.

If the defendant does not file a written statement, certain ac-
tion can be taken against him under rule 10,—a rule which appears
to have caused a considerable amount of uncertainty, owing to its
somewhat ambiguovs wording. Since non-appearance of a party
may be involuntary or otherwise for sufficient cause, there have to
be provisions for setiing aside dismissal of the suit or ex parte
order, as the case may be.

Order 9, rule 5(1)

9.2. Order 9, rule 5(1) provides that where a plaintiff failg to
apply for a fresh summong {after the summons on the defendant is
returned unserved), the Court shall dismiss the suit (except in
certain cases). The period prescribed for the application for a fresh
summons is three months under the present rule. The original
period was for one wyear, but it was changed to three months later’.
The period has been changed into two months by local Amendments
by the High Courts of Bombay and Gujarat and one month in
Kerala. The proposed amendment in the earlier Report® reduced it
to two months. We think that it should be reduced to one month,
in order to expedite progress of the case.

Recommendation

9.3. Accordingly, we recommend that Order §, rule 5(1), should
be revised as follows:—

“{1) Where, after a summons has been issued to the defendant,
or to one of several defendants, and returned unserved,
the plaintiff fails, for a period of one month from the date

1. Code of Civil Procedure Amiendment Aot (24 of 1920).
2, 27th Report, page 162, note on G-9, r 6{i),
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of the return made to the Court by the officer ordinarily
certifying to the Court returns made by the serving offi-
cers, to apply for the issue of a fresh summons the Court
shall make an order that the suit be dismissed as against
such defendants, unless the plaintiff has within the said
period satisfied the Court that—

fa) he has failed after using his best endeavours to dis-
cover the residence of the defendapt who has not
been served, or C ,

(b} such defendant is avoiding service of process, or

(¢) there is any other sufficient cause for extending the
time, in which case the Court may extend the time
for making such application for such period as it
thinks fit.”

Order 9, rule 6 and Order 9, rule 7

9.4. In the earlier Report', two points were considered with
reference t¢ Order 9, rule 6.

9.5. The first question was, whether the court should have power
to pass a dercee, if it thinks fit, on bthe basis of a pleading without
formal evidence, where the case proﬁeds ex parte. As pleadings are
not required to be on ocath?, it was considered unnecessary to make
such a change.

8.6. We are, however, of the view that such a provision would
be useful. Having regard to the paramount need to reduce delay, it
is, in our view, justified even in the pbsence of cath.

0.7. Secondly, the previous Commission noted that it had been
held by the Supreme’ Court, that even when the defendant against
whom a case has proceeded ex purte does not assign good cause for
his previous non-appearance, he has a right to participate from the
stage at which he appears. The decision of Wallace, J. in a Madras
case’ on the subject was approved by the Supreme Court, The ynder-
mentioned decisions® were mentioned by the previous Commission
as illustrating the application of the rule enunciated by the Supreme
Court.

9.8. The Commission considered it unnecessary to codify the
proposition laid down by the Supreme Court. :

1. 27th Report, page 152, nots oa Order 9, rake 8.
2. Order 6, rule 15.
3. Sangram Singh v. Election Tribunal, Kotsh, (1965) 2 8.C.R. 1; A LR. 1855 S.C, 425,
431, para. 28.
4. This point really conoerns Order 8, rule 7.
5. Venkatasubbiak v. Lakshmi, ATR. 1025 Mad. 1274,
6. (x) Binds Prasad v. United Bank, ALR. 1050 Pat. 152,
(b} Mahani Ramji Das v. Bhupinder Singh, ALR, 1982 Pun, 443, :
2y Kumara v. Thomas, ALR. 1061 Ker. 287,
L{B (D) 220MolLI&CA—TI1
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9.9. We have considered the matter, and are of the view that
what the Supreme Court laid down should be codified. We appreciate
the difficulty of the subject, and the desirability of balancing consi-
derations of justice (on the one hand) against the need for expedi-
tion (on the other hand). But, in this case, there can be no other
alternative.

9.10. At the same time, while inserting the rule that the defen-
dant can join from the stage at which he appears, a clarification on
one point would be desirable, namely, that past stages of the trial
should not be re-opened. If the defendant, for example, has not
filed a written statement, and the case has proceeded almost to the
stage of judgment. the defendant cannot insist that he should be
sllowed te file it. It should, therefore, be ensured that the amended
rule will not affect ¢. 8. r. 5 and O. B, r. 10

Recommendation

9.11. We, therefore, recommend that Crder 9, rule 6, clause (2);
should he revised as follows:—

Revised Order 3, rule 6, clause {(a)

“{1) Where the plaintiff appears and the defendant does not
appear when the swit is called on for hearing, then—

{a) if it is proved that the summons was duly served, the
court may make an order that the suit be heard' ex
parte; and may, if it thinks fit, give a judgment on the
basis that the allegations on fact made in the pleadings
are itrue;

[Rest as in the presemt rulel.

(k) ?ﬁder 9, rule 7, shewld be replaced by the following
. rule;—

*“7. Where the Court has adjourned the hearing of the
suidt after making an ovder that it be heard ex parte
and— , ‘

(a} the defendant appears and assigns good cause for
his previous non-azppearance, the Court may, upon
such terms as it dirécts as to costs or otherwiss,
set aside the order for the hearing of the suit ez
parte and hear the defendant in answer to the suit
as if he had dppeared on the day fixed for his
appearance,

(b) if the deferdani appears but does not assign good
cause for hig previcus non-Gppearance a8 aforesaid,
the Court shall, upon such terms as to costs or
otherwise as the court directs, permit the dejan.
dant to take part in the trial of the suit from the
siage at which he appears; but the proceedings al-
ready taken shall not be re-opened, gnd, in parti
cular, where the defendant had failed to file a

1, Compare 09, = T,
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written statement, before he appears, he shail not
be allowed to do so after his appearance, and the
provisions of Ovder 8, rulé 5 and Order 8, rule 10,
shall apply in retation to Ms failure to file if, not-
withstending the permission granted wundes this
clouse”

Order 9, rule 13 and “duly served”

9.12. Under Order 9, rule 13, if the court is satisfied either that the
summons has not been served, or that the defendant was prevented
by sufficient cause from appearing, etc., the ex parte decree should be
set aside. The two branches of the rule are distinctive, and the defen-
dant, whatever his position may be in respect of obe branch, is entitl-
ed to benefit of the other hranch, if he satisfies the court that he has
made good his contention in respeet of the other -branch.

8.13. In the earlier Report’, several points were considered with
reference to this rule, and amendments suggested on ene. point,—the
broad object being to ensure that a decree shall not be set aside mere-
1y on the groumd of irregularity in’ service, it the defendant had
kmowledge of the decree.’ After considération of the points discussed
in the earlier Report; we have reached the same conclusion.

( : . :

Onder 8, rule 13 and Order 41, rale 11

9.14. Order 9, rule 13 empowers a court to set aside an ex parte
decree. Whether an application for setting aside an ex parie decree
can be entertained by the trial court, after an appeal against the ex
parte decree has been dismissed summarily by the appellate court,
is @ matter on which there is differenee of opinion.

9.15. The Bombay High Court®, after stating that the majority of
the High Courts® were of the view that as the decree of the trial court
merges with the decree of dismissal of appeal, the trial court can
have no jurisdiction to deal with the decree, expressed its agreement
with the majority view.

9.16. It was held that an appeal was always treated as a re-hearing
of the suit, and it makes no difference whether the appeal had been
dismissed under Order 41, rule 11, or disposed of after issuing notice
to the respondent.

9.17. The court, after referring to a Supreme Court case cited
before it, said* that that case did not lay down that the decree of the
trial court does not merge in the decree of the appellate court even
for the purposes of review of the judgment of the trial court.

1. 27th Report,pp. 163-164,noteon Ovder 9, rule13 and “duly sorved™.
2. Kantilale v. Ckibu Bave, A LR. 1967 Bom 310 (reviews cases).
3. e (@) Dhongi v, Tarakunoth, 12 Cal. L. J. 53] ;

(D) Kalainuddin v. Kmbabuddiz, AT R. 1924 Cal. 830;

{e) Alliwmme v, Quseph, (1964) Ker. L. Times, 3232;

() Gauri Shankar v. Jaged Narain, A LR, 1934 AllL 134,

4. Staie of U. P. v. Muhnmmad Noor, (1959), 8.C.R. Y5,

- A SN
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9.18. A contrary view has been ?tak_qn by some High Courts'. Some
of the decisions make a distinction between cases where the applicant
was a party to the appeal and other cases.

9.19, To settle the conflict of detisiong on the subject, an amend-
ment is desirable. The Bombay view is, in our opinion, logical, and
should be adopted. P . oo

Recommendation ‘
1920, We recommend,; therefore, that thé following Explanation

should be added to Drdeir 9, rule 13—

“Explanation--Where there has been an appeal against the
decree pussed in the abkence of the defendant, end the
appeal has been disposed of, no application undes. this rule
shall e in respect of that decree.”

Order 9 and execution proceedings

_ 9.21. The guestion how far Order 9 applies to exeﬁufiun proneed
mgs is not free from' doubt’. The general trend of dpinion is that
Order 9, rule 9 cannot be extended to exeeution cases with the help

- of section 141, and that section 151 can he and should be invoked in

execution cases in appropriate cases: We are, howevér, dealing with'
the qu;estion of appearance at hearings in execution, by gpecific pro-
visions®, o :

L. (a) Inre Venbatesubboram, A.LR. 1944 Mad. 576 (Kuppuswai Ayyur J.).
(%) In re Ram Rukhan , A.LR. 1945 AlL 383. :

2. Soe, for example, Nemi Chand v. Umed Mal, A.LR. 1962 Raj. 107.

3. See diseussion aa to 0. 21 rules 104-105 (Nib), o :

i CREIE T I P Lo . . 1



CraPTER 10

EXAMINATION OF PABFIES BY THE COURT
Introductory S

. 10.1. Examination of parties by the court at the ﬁft hearing or at
subsequent hearings is dealt with in Order 10. The main, object
of examination at the first hearing is to ascertain how far the allega-
tians made in the pleadings of ong patty .are admitted or denied by
the other. The object of this examination is not to elicit admissions
or to bring into being evidence. but to ascertain what is the rmatter
in dispute between the parties, Statements made at the examination
are distinet from evidence given in a trial of fact. Nevertheless, if
used properly, this examination is of the greatest importance in
avoiding delay at later stages. .

Farlier recommendation for :examinn#on at first hearing

10:2. The earlier Report 'made a uséful recommendation’ as to
examination at the first hearing being made’ compulsory. We agtee,
and would add that efforts at settlement skould also bé-made at the
first' hearing. But only one adjournment for the purpose of effecting
such settlement should be granted. No statutory provision in this
respect (for encouraging settlement) is required for suifs in general,
but we hope that judicial officers will not lose sight of this aspect.

i

1. 27th Report pages 14-15 para. 29, snd page 1:5&, note on Order 10, rule 2,
G Wl
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CHarren 11

DISCOVERY AND INNPECYION
Introductory

11.1. Discovery and inspection are dealt with in Order 11, which,
unfortunately, is one of the least used Orders in the Code. The object
of what is called “discovery” is to secure, if possible, ah admission
of facts in aid of proof, to supply the want of it and to avoid expense®
Discovery of facts is obtained usually by interrogatories. But diseovery
is not confined to facts, but extends to documents, and could e sup-
plemented by orders for the inspection and production of documents.

11.2, Non-compliance with an order to answer interrogatories or
to discover facts, or an order for the discovery and inspection of
documents, can be visited with fatal consequenceg under rule 11. Ii‘
the order for discovery hasg: been ‘complied with, naturally answer
given by the party in responpse to the interrogatories can be used in
evidence and if the discovery relates to documents, the documents
disclosed if proved, should be valuable as evidence, It may be noted,
. that the ultimale source of the practice of putting interrogatories is

civil law?®. :
Oréler 11, rule 14

11.3. Order 11, rule 14 provides that it shall he lawful for the
court at any time during the pendency of any suit to order the pro-
duction by any party, upon ocath, of all documents in his possession,
etc. One small question was considered in the earlier Report® with
reference to this rule. The Commission examined the gquestion whether
an order under this rule can be passed before an application for dis-
covery is made under Order 11, rule 12. The majority view*"-* the
Commisgion noted, was, that it can be ordered. This view is based
on the words ‘at any time’ which occur in this rule. But a contrary
view, that Commission noted, also seems to have been taken in cne
case’. In view of the majority opinion, the previous Commission
thought that a change was not needed.

11.4. In this context, we have considered the guestion of adding
an Explanation to Order 11, rule 14, as follows: —

“Explanation—An order under this rule may be passed before

any application fo discovery is made under rule 12 of
this Order.”

1. Wigram's Points in the Low of Digcovery, paragraph 2, cited in Stokes’ Anglo.Indisn
Codes, Vol. 2, page 401.

Story, Pleadings, paragraph 39, cited in Stoke’s daglo-Indian Codes, Vol. 2., page

w

402,
3. 27th Report, page 156, note on Order 11, cule 14.
4. Ram Hari v. Nivenjan, 50 OW.N. 845.
B. Sriniwas v. Klectinn Tribunal, Tucknow, A LE. 1956 All. 251.
6. P. Veraliahamomma v. P. Bele, A LR, 1958 A.F. 157.
7. Baidyenatk v. Bholomath, A LR. 1923 Pat. 837, 338,
142
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11.5. However, we have ultimately come to the conclusion that
no such change is needed, as the present language 15 sufficiently wide
and clear to cover the point.

Order 11, rule 14 .
11.6. With reference to Order 11, rule 14, two points were con-

sidered in the earlier Report'; but, after an examination of the posi-
tion, the Commission considered an amendment unnecessary. We,

agree with the view taken in the earlier Report.

Order 11, rule 21

11.7. Under Order 11, rule 21, where any party fails to comply
with any order to answer interrogatories. or for discovey or inspec-
tion of documents, he ghall, if a plaintiff, be liable to have his suit
dismissed for want of prosecution, and if a defendant, to have his
defence, if any struck out and to be plaeed in the same position as
if he had not defended. The rule further provides that a party inter-
rogating or seeking discovery or inspection may apply to the Court
for an order to that effect, and an order may be made on such apnli-
cation accordingly. ,

11.8. We are of the view that a frésh suit should be barred when
a suit is dismissed under this rule®.

11.9. It is also desirable to provide that an order under this rule
can be made only after hearing the other side.

Recommendation
i1.10. Accordingly, we recommend that O. 11, rule 21 should be

revised as follows:—

%21, (1) Where any party fails to comply with any order to
snswer “interrogatories, or for discovery or inspection of
documents, he shall, if a plaintiff, be liable to have his
suit dismissed for want of prosecution, and, if a defen-
dant, to have his defence, if any, struck out and to be
placed in the same position as if he had not defended, and
the party interrogating or seeking discovery or inspection
mav apply to the Court for an aorder to that effect. and
an order may be made on such application accordingly
after notice to the parties and after givitg them ¢ reqson-
able opportunity of being heerd.

{2) Where an order under sub-rule (1) is passed dismissin
the suit, the plaintiff shall be precluded from bringi:q g
fresh suit on the same cause of action.” ’

Order 12, rule 2A (New)

11.11. The earlier Report® noted that a rocemmendation h
made in the Fourteenth Report* to empower the Court toa(;x?:ig
'pen@ costs against a party unreasonably neglecting or refusing to

27th Report, page 156, note on Order 11, rule 14.
Compare Order 9, rule 9.

27th Report, page 158, note on Ovder 12. rule 2.
14th Roport, Vol. 1, pages 318-317, para 32.

Ll
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admit documents (Such costs will be in addition to the costs awarded
at present under this rule). After some consideration, however, it
was decided by the previous Commission not to make this change,
as the Commission felt that the existing provision is adequate,

11.12. We, however, think that such a provision is desirable.
Further, we think that if a document is not denied, it should be
taken as admitted, unless the Court otherwise direct’,

Recommendation

11.13. Accordingly, we recommend the insertion of the following
new rule in Order 12— ’

“2A(1) Every document which g party is called upon to admit,
tf not denied specifically or by necessary implication, or
stated to be not gdmitted in the pleading of that party or
in_its reply to “to the notice to admit documents, shall be
taken to be admitted, except as against a person under
disability. ’

Provided that the Court may. in its discretion for and reasons
to be recorded require any document sgo admitted to be
proved otherwise than by such admission,

(2) Where a party unreasonably neglects or refuses to admit
a document, the Court may alsc qward against him penal
costs, to be paid to the opposite party”.

L. Cf. Order 8, rule 5.

S s
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CrAPTER 12

ADMISSIONS

Introductory

12.1. As an alternative to interrogatories and discovery of docu-
ments, a parly can avail himself of the procedure preseribed in Order
12, of calling upon the other party by notice to admit facts or docu-
ments. Notice to admit facts would, in many cases, supersede in-
terrogatories, and thus save expense and delay, Notice to admit do-
cuments could similarly save expense and delay of proving the
documents if the documents are admitted in response to the notice.

Order 12, rule 6

12.2. Where 2 claim is admitted, a court has jurisdiction under
Order 12, rule 6 to enter a judgment for the plaintiff, and to pass &
decree on the admitted claim (with liberty to the plaintiff to proceed
with the suit in the ordinary way as to the remainder of the claim).

12.3. The object of the rule is to enable a party to obtain speedy

judgment, at least to the extent of the relief to which, according to

the admission of the defendant, the plaintiff is entitled".

12.4. The rule has been held to be wide enough to cover oral
admissions. The use of the words “or otherwise” in rule 6, without
the words “in writing” which are used in rule 1 of Order 12, shows
that a judgment may be given even on an oral admission®. It is desir-
able to codify this interpretation.

12.5. It may be noted that under the present rule, a judgment on
admissions can be passed only on an application. According to a
local amendment’; the Court may, on the application of any party or
of its own motion, make such order or give such judgment. This is a
useful amendment, and should be adopted.

126. In our view, it is also desirable to provide that a decree
shall follow on a judgment on admissions.

Recommendation

12.7. Accordingly, we recommend that Order 12, rule 6, should be
revised as follows:— :

“6. (1) ...... Where admissions of fact have been made either
on the pleading or otherwise and either orally or in writ-
ing, the Court may, at any stage of a suit, on the applica-
tion of any party or of its own motion, without waiting for
the determination of any other question between the
parties, make such order or give such judgment as it may
think just having regard to such admissions,

(2) Wherever a judgment is pronounced uttder this rule, a
decree shall be drawn up in accordance with such judg-
ment bearing the same date as the day on which the Judg-
ment was pronounced?”, '

1. 1870 Baj. L.W. 549, referred toin the Quinquennisl Digest, (1906-1970).
2. 1970 Raj. L. W. 549, reforred o in Quinqueonial Digeat (1965-1970).
3. Besthe Patna Amendment to Order 12, rale 8.
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CusrTER 13
PRODUCTION OF DOCUMENTS

Introductery
13.1. Detailed rules as to production, impounding and return of
documents are contained in Order 13. These rules apply zlso to the
material objects other than documents, by virtue of rule 11. The
principal provision is in rule 1, the substance of it being that decu-
entary evidence must be produced at the first hearing. The main
object of this provision is to prevent fraud by the party relying on
the docurnent and also to prevent surprise to the opposite party and
to give to the court a clear picture of the case of the party concerned
with the documents. A specific provision deals with the effect of non-
production of decuments, and the court is empowered to reject irre-
levant or inadmissible documentary evidence., The rest of the provi-
sions in this Order really pertain to ministerial aects, such as, filing
the documents, numbering them and the like.

Order 13, rule 1

13.2. Under Order 13, rule 1, the parties or their pleaders must
produce “at the first hearing” the decumentary evidence on which
they intend to rely and which is in their possession or power and
which has not already been filed in court, as also all documents
which the court has ordered to be produced. The expression “first
hearing” in this rule has led to some controversy. It has been held
by the Calcutta High Court' that this does not mean the first hearing
for appearance of ihe defendants, but it means the hearing after
the pleadings are completed and before the issues are framed.

13.3. The Madras view® is that it means the hearing at which
issues are framed. The Madras High Couort’ ohserved that parties are
not bound to produce the documents, until the issues are framed.

134 The Madras case’ of 1926 points out that the reason for
having all documents produced when issues are framed is to prevent
fabrication to suit the issues. It has also been pointed out that it is
only after the issues are framed that the parties can decide what is
essential. “Unessential documents filed in a case are a nuisance to

all concerned”.

13.5. It may be noted that the Patna and Orissa High Courts have
added the following words after the words “at the first hearing”—

“or where igsues are framed, on the day when issues are fram-
ed, or within such further time as the Court may permit”.

“ 1. Ashoka Marketing v. Rothos Kumar, AT R. 14646 Cal. 691, 684, para 18.
{B.K. Bannerjee, J.).
9. Chidambaram v, Pareaithi, A.LR. 1026 Mad. 347, 348 (Jackson, J.).
Lakshminarayanmoorthi v. Sunduram, ALR. 1935 Mad. 261 (Walsh, J.) (OBiter}.

4 Chidambaram v. Parvathi, A LR. 1926 Mad. 347., 348.
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13.6. The Bombay High Court has substituted the following rule:

*1. Documentary evidence to be produced at or before the settle-

ment of issues—(1) The parties or their pleaders shall pro-

duce at or before the settlement of issues all the documen-

tary evidence of every description in their possession or

power on which they intend to rely and which has not al-

ready been filed in the Court, and all documents which the
Court has ordered to be produced.

{2) The Court shall receive the documents so produced:

Provided that they are accompanied by an accurate list thereof
prepared in such form as the High Court directs”.

Recommendation

_ 13.7. It appears to be desirable to adopt the Bombay Amendment,
in erder to make the provision more explicit®,

1. Amondment not drafted.
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CHaPTER 14

ISSUES

Introductory

14.1. In order that the material points in controversy may be
rightly decided, and there may be finality in litigation, it is essential
that those points should be properly formulated; and Order 14 provi-
‘des all that a law can provide to ensure the “the material propositiong
of fact or law affirmed by one party and denied by the other” are
presented to the court in a precise form; these propositions are 'flgi'v
the name of issues. These material propositions are tg ‘be &0 ebtﬁg
not merely from the pleadings byt also from the examination of
the parties, {for example, where the facts are not sufficiently stated
in the plaint), and from answers to interrogatories, and the contents
of documents produced by the parties. As has been stated’, “in the
course of administering justice between litigants, there are two suc-
cessive objects,—to ascertain the subjects for decisions and to decide”.
It has therefore been emphasised, on several occasions, in decisions
of the highest courts in India, that the duty of framing proper issues
rests upon the judge himself.

Order 14, yule 2

142. Order 14, rule 2 ig as follows:—

“9 Where issues both of law and of fact arise in the same suit,
and the Court is of opinion that the case of any part thereof
may be “disposed of on the issues of law only, it shall try
those issues first, and for that purpose may, if it thinks fit,
postpone the settlement of the issues of fact until after the
issues of law have been determined”,

14.3. This rule has led to one difficulty. Where a case can be dis-
posed of on a preliminary point (issue) of law, often the courts do
not inquire into the merits, with the result that when, on an appeal
against the finding on the preliminary issue the decision of the court
on that issue is reversed, the case has to be remanded to the court of
first instance for trial on the other issues. This causes delay. It is
considered that this delay should be eliminated, by providing that a
Court must give judgment on all issues, excepting, of course, where
the court finds that it has no jurisdiciion or where the suif is barred
by any law for the time being in force.

“

Recommendation
14.4. We, therefore., recommend that Order 14, rule 2 should be
revised ag follows: —
#“2 (1) Nothwithstanding that a case can be disposed of on a pre-
liminary issue, the Court shall, subject to the provisions of
sub-rule (2), pronounce judgment on all issues,

1. Stephen, Principles of pleadings, (Tth odition), page 1.
' M8
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(2) Where issues both of law and of fact arise in the same suit,
and the Court is of opinion that the case or any part thereof
may be disposed of on an issue of law only, it may try that
issue first if the issue reletes to—

(a) ‘the jurisd@iction of'the: Court, &+
(b} a bar to suit created by any law for the lime being in
force.

and for that purpose may, if it thinks fit, postpone the settle-
ment of the other issves until after that issue has been
determined, and may deal with the suit in accordance with the
decision on that igsue”

¥ oA



CHAPTER 15

DISPOSAL OF THE SUIT AT THE FIRST HEARING
Introductory

15.1. If, at the first hearing, it appears that the parties are not
at issue on any question of law or fact, the court is, under Order
15, authorised to pronounce judgment st once. If any of the several
defendants is not at issue, the court has a shmilar power, in Tespect
of that defendant. Sometimes, it appears that an issue of fact or law
is such that the evidence bearing on it can be immediately produced.
The court is empowered to determine that issue, and to pronounce
judgment under certain circumstances,

Order 15, rule 2

15.2. As regards Order 15, rule 2, under which judgment is pro-
nounced if the parties are not at issue, local amendments made by
Madras, Andhra Pradesh and Kerala High Courts provide that
wl;enever a judgment is pronounced under this rule, a decree shall
follow.

15.3. We consider it proper to insert such a provision, Here, we
depart from the view taken in the earlier Report' where section 33
was regarded as adequate for the purpose.

Recommendation

15.4. Accordingly, we recommend that Order 15, rule 2 should
be renumbered as sub-rule (1), and the following sub-rule should be
inzerted as sub-rule (2):

“(2) Whemever o judgment is pronounced under this rule, o
decree shall be drawn up in eccordance with such judg-
ment bearing the same duate as the day on which the
judgment was pronounced.”

1. 27th Report, page 160, note on Order 15, ranle 3,
160
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CHAPTER 16
SUMMONING AND ATTENDANCE OF WITNESSES

Introductory o

16.1. After the defendant has been served, and the pleadings
filed, and the issue framed, evidence will have to be led (unless the
case is disposed of without issues). For that purpose, it becomes neces-
sary to summon and compel the attendance of witnesses. This 18
dealt with in Order 16, the provisions whereof are ultimately de-
rived from an Act of 1853." The body of the Code’ exempts certain
persons from being summoned to attend.

18.2. As a matter of historical interest, it may be noted that a
Central Act of 1855° provided that a person known to be of unsound
mind should not be summoned as a witness without the previous
consent of the court. This provision was repealed when the Evidence
Act of 1872 came into force. Since such & person is not a competent
witness under the Evidence Act, a party would not find it useful to
summon him.

16.2A. Most of the provisions in Order 16 deal with matters of
detail, We shall deal with such of them as require consideration.

Order 16, rule 1

18.3. Under Order 186, rule 1, at any time after the suit is insti-
tuted, the parties may obtain, on application to the court, or to
such officer as it appoints in this behalf, summonses to persons whose
attendance is required either to give evidence or to produce docu-
ments. The words “may obtain” seem to have led tp an argument
to the effect that if a party applies for a summons, the court is
bound to issue it irrespective of any other considerations, The argu-
ment has not been accepted in the categorical form stated above,
Since it has been stated in some suggestions made to the Commis-
sion that the court should have discretion to refuse to issue a sum-
mons, the case law on the subject has been examined,

© -~ 164. The case law on the subject shows that the position, is

broadly speaking, as follows': —

{(a) It is the duty of the Court® to summon the witnesses for
whose attendance an application is made by a party, and
a court cannot reject such an application on the ground
that it has been made too late. It would be open to the
court in such a case, if it finds that the avplication has
been made late, not to adjourn the hearing of the case on
the date fired for the hearing, even though the witnesses

Section 12, Act 19 of 1853,
Scetion 132 ef #£eq.
‘Acl 2 of 1855, section l4.
. Aetifannive v, Alisigile, A LR, 1922 Pat. 622,
8. {2) Baibui Fovind v. Balakriskna, ALR. 1926 Bem 368
{6) Surdari Lal v. Mehar Singk, A LR. 1025 Eah9 7
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may not be present in court. But it is not within the pro- .

vince of the ecourt to refuse to summon the witnesses for,
summoning whom an application has been made before the
court.

(b) But, if the application is not a bona fide one, the court
may not issue a summons. '

16.5. The position was dealt with at length in a Punjab case.!
The High Cowrt observed “Qrder 16, rule 1, Code of Civil Procedure,
entitles the parties at any time after the suit is instituted to obtain
on an application to the court or to spch other officers at it appoints
in thig behalf, summonses to persons whose attendance is required
either to give evidence or to produce documents. According to the
proviso added by this High Court, no party who has begun to call
his witnesses is entitled to obtain process to enforce the attendance
of any witness against whom process has not previously issued, or
to produce any witness not named in a list, which must be filed in
court on or before the date on which the hearing of evidence in
this behalf commences and before the actual commencement of the
hearing of such evidence, without an order of the court made in
writing and stating the reasons therefor. Ignoring, for the moment,
the proviso added by this court, it would seem clear that a party
is, generally speaking, entitled as of right to summonses to witnesses,
and if an application is made for the purpose, the court has to issue
the summonses, though of course if the application is belated and
the witnesses are for this reason not present, the court is fully com-
petent to decline to adjourn the case for their attendance.’ It may
be conceded as held that if the application is not bona fide and is
an abuse of the process of the court, then the court may be held
to be possessed of inherent power to refuse to summon the witnesses.

e if a party's case is not covered by the proviso to rule I,
Order 16 and there is no want of Bona fide and no abuse of th
process of the court, then the court would not be justified in refus-
ing to a suitor process for his witnesses, whom otherwise the court
is competent to summon: indeed, it is generally speaking a suitor’s
right to obtain such process and the court is expected to render in
the normal course reasonable assistance in effecting service.”

16.6. No amendment on this particular point is required, in view
of the position stated above.

Purpose of calling witnesses to be stated

16.7. There is, however, one matter on which an amendment is
needed. We think that the purpose of calling a witness should be
stated in an application under Order 16, rule 1.

1. Jagir Sigh v. Surjun Singh, LLR. (2965} 2 Punj. 504, 508, (Dua J.).

2. Case referrences cited in the judgment ara omitted here.

-
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Recammengdation

15.8. Accordingly, we recommend the insertion of the following
sub-rule in Order 16, rule 1 (after renumbering rale 1 as sub-rule (1)
of rule 1) :

“(2) The purpose of sumthoning a witness shall be stated in
the applicatiorn under this rule”.

Order 16, rule 14

16.9. Order 16, rule 14 provides that where the court at any
time thinks it necessary to examine gny person other than g party
to the swit and not called as a witness by a. party to the suit, the
Court may, on its own motion, cause such person to be summoned
as a witness to give evidence, or to produce any document in his
possession, on g day to be appointed, and may examine him as =2
witness or require him to produce such document,

There is - no power under this rule to summon a pariy as a
witness. No doubt, the court can always examine a party present in
Court, and recall any witness already examined.' The Court can
also, while issving a summons, direct that the defendant shall appear
personally.” But there is, in our view, need for a direct provision
enabling the Court to summon a party for giving evidence as a
witness. This will to a great extent, help in stopping the malprac-
tice of a party not appearing as a witness and foreing the other
party to call him as a witness.

Recommendalion

16.10. We, theretore, recommend that in Order 16, rule 14, the
words “other than a party to the suit” should be replaced by the
words “including g party to the suit”

Order 16, Rule 19, and Order 26, Rule 4—witnesses beyond juris-
diction

16.11. Order 168, Rule 19, provides that a witness shall not be
compelled to attend a court in person unless he resides—

(a} within the jurisdiction of the Court. or

{b) outside the jurisdiction but within the specified distance
{roughly, iess than fifty miles) or, if there is an establish-
ed public conveyance for five-sixth of the distance, then
less than two hundred miles from the eourt house.

Thus, a witness living outside the jurisdiction and bevond the
specified distanpe cannot be compelled to attend a court in person.
For the examination of such persons, the Code provides for the
issue of a commission under Order 26, Rule 4. But the word uged
in Order 26, Rule 4. is “may".

1. eler Lo, eile 2, vead with Oredee 1y, rule 4,
3. Order 18, rule 17 7
3. Orderi.mle 3.

L/B(D)2RIMfLIXCA. 1R i
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16.12. Now, it is obvious that where the witness is ‘beyord the
specified distance, and yet is cne whose avidence is essential, the

only possible mode of examination is by commission, having regard

to the restriction in Order 16, rule 19 against compelling him to
attend in person.

The common understanding of the position is reflected in 8
Madras case'—

“A party to suit has a right to ask for the issue of & commission
to examine a witness beyongd the prescribed distance. The same prin-
ciple applies even in the case of an expert witness. In Sitammea v.
Subraya, 21 ML.J. B89 at p. 890: (12 1.C. 74), Abdur Rahim and
Sundara Aiyar JJ. recognised that principle and stated that the
defendants were entitled as of right to the issue of commission apart
from the guestion whether they would have ultimately benefited by
it. The same principle is followed and applied in Jagannadha Sestry
v. Sarathambal Ammel, 46 Mad. 574: [ALR. 10} 1923 Mad. 3211
Wallace J. after considering the various decisions cited before him
expressed his conclusion as follows:

The balance of authority is in favour of the view that (1)
ordinarily. in the case of a witness not vnder the control of the
party asking for the commission who resides beyond the limit fized
under Order 16, Rule 19(b}, Civil Procedure Ccde, a commission
should issue as a matter of right, unless the Court is satisfled that
a party is merely abusing its authority to issue process and (2) that
it is not for the Court to decide whether the party will be benefited
thereby or not, that is a matter entirely for the party”.

Recommendation as to 0. 26, rule 4

16.13. It would, therefore, be better if the issue of a commission
under Order 26, Rule 4 is made obligatory® in such cases, ie. in the
case of a witness residing beyond the limit fixed in Order 16, rule
19, if the evidence of the witness is essential in the interest of
justice. Such an amendment will give a more correct pleture of
what the law contemplates.

Distance mention in O, 16, 1, 19

16.14. The next guestion is, whether the distance specified in
Order 16, Rule 19, should now be increased, in view of improved
facilities for transport, and, in particular, having regard to the
availability of transport by air.

The existing words “established public conveyance” are, perhaps,
wide enough to cover transport by air, but the question of distance
applicable to air travel remains. It could be provided in Order 186,
rule 18. that (i) where transport by air is available between the
place of headguarters of the Court and the place where the witness
resides, and (ii) the distance between the two places does not ex-
ceed. sav. eight hundred miles (1200 kms.) and (iii) the witness is
paid the fare by ait, he mav be summoned o attend personally.

1. ALE. 1949 Muld, 495, purn 2. (Subba Ruo T
2, Puint concerping Ouler 26, Huls 4,

o

o ——

i il -



.“:

1556

16.15. The last guestion congerns the distance mentioned in the
rule, as applicable to journeys otherwise than by air. Some High
Courts have, by local amendments, changed the provision in this
respect, and some of the amendments are useful. It may be desir-
able, for example, to increase the distanee (at present two hunderd
miles) to three hundred miles.

The local amendmenis relevant to the guestion of distance under
Order 16, Rule 19 are guoted below: —

Allghabad:
In order 16, Rule 19(b}:

(i) insert the words “or private conveyances run for hire”
between the words “public conveyance” and “for five-
gixth”, and

(ii) substitute the word “three” for the word “two”

[4-4-1959]

Bombay: Dadre ond Nagar Haveli
For rule 19 substitute the following:—

19. No witness to be ordered to attend in person unless resident
within certain limits—

No one shzll be ordered to attend in person to give evi
dence unless he resides—

{a) within the local limits of the Court’s ordinary origi-
nal jurisdietion, or

{(b) without such Iimits but at a place less than one
hundred or (where there is a railway or steamer com-
munication or other established public conveyance
[or five-sixths of the distance between the place
where he resides and the place where the Court is
situated} less than five hundred kilometres distance
from the court-house.

(1-11-19663.
Gujarat

In order 18, rule 18(b), for the words “two hundred”. substi-
tute the words “three hundred”. (17-8-1961).

Punjab, Haryana and Chandigarh

Add the following proviso to Rule 19(b):

“Provided that sy Court situate in the State of Punjab may

require the perscnal attendance of any withess residing
in the Punjab or Delh: State™}

1. f The Allehabad snl Gujarat amendments to Order 16, Tuie 19 (substituting 300
miles for 200 miles).

3. Cf. The Bombay smendment to Order 16, rule 19,

s
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Distance to be expressed in kilometres

16.15A. Lastly, opportunity could be taken to express the dis-
tance in terms of kilometres, instead of in miles as at present.

Commission to be issued in other cases

16.15B. No doubt, even after the above amendments, a commis-
sion will have to be issued in cases where the witness resides be-
vond the revised distance. Though the functions of the Commissioner
are of very limited character. nevertheless, he can make observa-
tions as to the demeanour of witness,' Hence, where the witness to
be examined is an expert or his evidence is otherwise likely to be
af importance, it is desirable that the court should take care that
the Commissioner to be appointed by it will be able to discharge
his functions efficiently. This, of course, is a matter for the Court to
consider when making the appointment of the Commissioner, and
need not be dealt with by an express provision.

Recommendation as to Order 16, Tule 19

16.16. In the light of the above discussion, we recommend that
Order 16, Rule 19, should be re-drafted® as follows: —

“19. No one shall be ordered to attend in person to give evi-
dence unless he resides—

{a}) within the loeal limits of the Court's ordmary original
jurisdiction, or

{b) without such limits but at a place less than one
hundred or (where there is a railway or steamer com-
munication or other established public conveyance
for five-sixth of the distance between the place where
he resides and the place where the Court is situated)
less than five hundred kilometres distance from the
court house.

Provided thet—

(i) where tronsport by oir is quailable between the two
places mentioned above, and

(ii) the distence between the two places does not exceed
one thousend and two hundred kilometres, and
(1ii) the witness is peid the fare by air, he may be ordered
to attend in perscm
bV, Falwhad Ao v, Korena Kuarana, I'IQ’J'UJ.E L.V, 8AT7, 870, 871,
2. Astowmentdment o Order 26, rule <. ace paru 16,135, sapra,
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Cuarrer 17
ADJOURNMENTS

Intreductory

17.1. Under Order 17, rule 1, the court may, it sufficient cause
be shown, at any stage of the suit, grant time to the parties or any
of them, and may, from time to time. adjourn the hearing of the
suit. There is a proviso, now almost a century old, under which,
once the hearing of witnesses commeaces, it should continue (except
for reasons to be recorded) from day-to-day, until all the witnesses
in atiendance have been examined. 1f one object of this proviso is

- to avoid delay, expense and inconvenience, there is a larger object,

namely, to avoid opportunities for perjury and atlempts to win over
witnesses.

17.2. In general, rules appucable to the first hearing apply to
every adjourned hearing—though the relevant rule’ is not well
drafted, and will require detailed consideration at the appropriate

place.

Order 17, rule 1

17.3. Frequent adjournments of case pose serious problems. As
an ideal, the great majority of cases should be disposed of on the
day originally fixed for hearing. But this ideal is rarely achieved.
Several factors necessitate adjournments. It is not necessary to go
into those factors here. From the legal point of view, the broad
situations are the following:—

{a) Where more than the average number of cases set down
for trial on g day proves to be effective and to require
trial, some of them have normally to be given later trial
dates. Such adjournments should not be long. The fact
that on a particular day a number of cases have to be ad-
jourted shows lack of cazre in the organisation of the
business of the court,

(b) Sometimes, the court has time to try the case, but the
parties themselves desire adjournment. Such adjourn-
ments with consent can be avoided. if the members of the
Bar cooperate with the court in the efficient and expeditious
disposal of business.

(c) Sometimes, a case is substantially heard, and then ad-
journed at the end of the day. Adjournments may be un-
avoidable in such situations, and all that can be suggested
is that the time likely to be taken should be estimated
as accurately as possible,

1. See Seetion 158, Code of Civil Proeedure, 1382,

2. Order 17, rule 2.
187
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17.4. While studying the gquestion of adjovrrnments, a distine-
tion should, thercfore, be drawn between (i) adjowinments where
cases are not reached at all on the day fixed for hearing, (ii) adjourn-
ments after less than a full day’s hearing, and (iii) adjournment
after a substantial day's hearing. The recommendation below has
been made. bearing this aspect in mind,

Order 17, rule 1(2), Proviso

17.5. Order 17, rule 1{2), proviso, enacls that when the hearing
of evidence has once begun hearing of the suit shall be continued
from  day-to-day. In practice however, this provision is rarely
observed.' The need for recording evidence continuous-
1y was emphasised in the earlier Report® and the practice which
prevails in England was referred to. It is obviousiy desirable as was
observed in the earlier Report that evidence should be recorded
continuously without any break, except in very exceptional circun-
stances,

17.6. We ggree with the above approach. Further, we are of the
view that Order 17, rvie 1{2), proviso, should be made more restric-
tive, by express amendment. The time has come for enacting specific
and positive restrictions in this respect; and, in particular, once the
stage of evidence has bheen reached, an adjouwrnment should be
granted anly for unavoidable reasons. That, indeed. is the spirit of
the existing rule: but we would like to give it express recognition.
We would, in the interest of expedition, also like to impose a few
other restrictions on the grant of adjournments. The rtestrictions

which we propose will be evident ﬁ'om the draft which we give

below.

Recommendation

17.5. We recommend, therefore, that the existing proviso to
Order 17, rule 1{2), should be revised, as follows:—

“Provided that,

(a) when the hearing of the suit has commeneced, it shall be
continved from day-te-day until all the witnesses in atten-
dance have been examined, unless the court finds the ad-
journment of the hearing beyond the following day to be
necessary for excepiionol ressons to be recorded;

(b) no gdjournment shall be g'rdnted at the request of a party,
except where the circumstances are beyond the control
of the party,;

{c) the fact that the pleade% of a party iz engaged in another
court shall not be g ground for adjournment,;

(d) where the illness of a pleader or his inability to conduct
the case for any reason other than his being engaged in
another court is put forth as a ground for adjournment, the

L. 14th Report, Vol 1. page 3635,
2. 27th Report, page 15, para 31.
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court shall, before granting the adjournment, congider
whether the party applying jor adjournment could not
have engaged another pleader in time;

(e} where & witness is present but a party or his plea-

der iz not present, or, though present, is not reqady
to examine or cross-exdmine  the witness, the
court may, if it thinks fit, record the statement of the wit-
ness, and pass such orders as it thinks fit dispensing with
the examination-in-chief or cross-examination of the wit-
ness, gs the case may be, by the pariy or pleader not pre-
sent or ready as aforesaid.”

e ap . — -



CHarTER 18

HEARING OF THE SUIT AND EXAMINATION OF WITNESSES
Introductory

18.1. On the day fixed for the hearing of the suit, the party having
the right to begin is to state his case and to produce his evidence in
support of the issues which he wanis to prove; the other party can
then state his case and produce his evidence, and may then address
the Court generally on the whole case. The party beginning will,
then reply generally on the whole case. This topic—the statement and
production of evidence—and the mode of examining witnesses and
recording their evidence is the subject-matter of Order 18, Most of
the guestions under this Order arise not fromn any conflict of deci-
sions, but from practical needs.

Order 18, rule 3A (examination of party)—[New rule]

18.2. We shall [irst refer to an important point regarding exami-
Itation of the parties. The matter wes considered in the earlier Report’,
but, as we take a different view, we propose to discuss it again.

18.3. The Fourteenth Report’ had recommended that ordinarily, a
party wiw wishes to be examined as 2 witness should offer himself
first, before the other witnesses are examined. The Commission, in
its Report on the Code, however, considered it unnecessary to make
any such statutory provision, It noted that this should he the ordi-
nary rule’, but thought that a rigid provision on the subject would
not be desirable.

Recommendation

184, We think that the amendment recommended in the 1l4th
Report shouid be carried out. Since the proposed rule will be confined

to ordinary casecs, the hardships arising from special features of the

case, should not present a problem. Having regard to the persistent
and notorious malpractice indulged in by litigants in this respect—
malpractice which borders on dishonesty—we think that the time
has come to insert a statutory provision.

Accordingly, we recommend the insertion of the following rvle
in order 18:—

“3A. Where o party himself wishes to appear as & witness, he
shall so appear before qny other witness on his behalf has
been eramined, unless the court, for reasons to be recorded,
permils him to appear as his own witness qt a later stege.”

1. 27th Repore. page 170, Note on Order 18, rule 3.
Fourteenth Report, Vol [ page 340, para 71, lasi sub-pars.
CF. Gurdiol Kawr v Pyaea Siegh, A LR, 1962 Prnj, 180, 1§1.
180
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Order 18, rules 5, 8, 4, 13 and 14

18.5. I{ was noted in the earlier report’ that the Fourteenth Repor
had recommended® thal a provision empowering the Judge to dictate
the verbatim record of evidence should be inserted, and the Code of
Civil Procedure should be brought into line with the more elaborate
provisions contained in this respect in seetion 256 of the Code of
Criminal Procedure.

The Commission, however, alter some consideration, felt that the
existing provisions were adequate. The present wording ‘under the
personzl direetion ..... 7 should, in iis view, cover dictation,

Point as to tape-recording

18.6. We are, however, of the view’ that the matter should be
put beyond doubt. We are, further, of the view that there should be
an express provision to the effect that the evidence should be dictated
directly on the type-writer. Lastly, the law should permit the evi-
dence to be tape-recorded. We recommend an amendment of rule 5,
on all these points. )

18.7. Ovrder 18, rule 8, reqguires that when the judge does not him-
self take down the evidence, he shall make a memorandum of the
sthstance of the evidence. Such a memorandum is in addition to the
verbatim record kept under rule 3. This ‘dual rceord’ is, in our view,
riot necessary where the Judge takes down or dictates the evidence,
and the rule should, therefore, be modified, accordingly,

18.8. Under Order 18, rule 13. in non-appealable cases, a memo-
randum of the evidence is to be written by the Judge. Here also, dic-
tation should be provided for. Rule 14 (permitting dictation of the
memorandvm where the Judge is unable to make the memorandum
himself in appropriate eases) should, in consequence, be omitted.

Recommendation

18.8 to 18.13. In the result, the following re-drafts of Order 18,
rules 5, 8, 9, 13 and 14 are suggested: —

¥5. In ecases in which an appeal is allowed, the evidenhce of each
witness shall be—

{(a) taken down in the language of the Court—
{i) in writing by, or in the presence and under the personal
direction and superintendence of, the judge, or
(ii} from the dictation of the Judge, dictation on the type-
writer, or

{b) recorded mechanrically in the language of the Court in the
presence of the Judge®

1. 27th Hepoct, pages 170, 171, 172, note on Order 18, rule 5.
2, 14tk Report, Yol, I, Pages 344, 345, pera 84.
Gf. 14th Report, ¥ol. I, page 344, para. 80.
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Revised Order 18, Rule §

g Where the evidence is not taken down in writing by the judge,
or from his dictation in the open court, or recorded mechanically in
his presence, he shall be bound, as the examination of each witness
proceeds, to make a memorandum of the substance of what each wit-
ness deposes, and such memorandum shall be writien and signed by
the Judge and shall form part of the record.”

Redraft of Order 18, Rule 9

9. Where English is not the language of the Court, but all the
parties to the suit who appear in person, and the pieaders of such
of the parties as appear by pleaders, do not cbject to having such
evidence as is given in English being taken down in English, the
judge may so take it down or cause it to be tak\en down.”

Revised Order 18, Rule 13

%13 In cases in which an appesal is not allowed, it shall not be
necessary to take down or dictate or record the evidence of the wit-
ness at length; but the judge, as the examination of each witness pro-
ceeds, shail make, or dictate directly on the typewriter, or cause to
be mechanically recorded, a memorandum of the substance of what
the witness deposes, and such memorandum shall be signed by the
Judge or otherwise atthenticated, and shall form part of the record.”

[{Order 18, rule 14, to be omitted].

Order 18, Rale 17A

18.14. A situation sometimes arises where, after the close of the
evidence of a party’s witnesses. fresh evidence is discovered which
was not within the knowledge of the party. The guestion may arise
V\-'he"thEr the party can produce that evidence. The answer should be
yes’,

18.15. The Code has no specific provision on the point, and the
matter is governed by practice. Under the Evidence Act, the order’
in which witnesses are to be produced and examined, depends on the
law relating to procedure. and, in the absence of a law, by the dis-
cretion of the Court, The Code of Civi]l Procedure also eontains pro-
visions® permitting the Court to call or recall witnesses. And the
wide. wording of the relevant rules—e.g. the words “at any time” in
Order 18, rule 14, and the words “at any stage of the suit” in Order
18, rule 17,—suggests that the policy of the Code is to leave a wide
discretion to the Court®.

18.18. It is felt that a specifie provision dealing with the situation
described above, would be useful. In the rule dealing with additional
evidence in the appellate Court, we are recommending the insertion
of a provision permitting the production of additional evidence which
was hot within the party's knowledge at the time when the decree
was passed. A similar provision, covering the stape before the decree
was passed, wovld be desirable. it would minimise the number of
applications for additional evidence in the appellate Court.

1. Section 136, BEvidence Act.
2. Order i6, Bule 14; Order 18, rule 17. .
3. Wve Madkubai v. dmikalal, A LR, 1947 Box. 156 (case under Order 18, rule 17), -



163

Recommendation

18.17. Aeccordingly, we recommend that the following new rule
should be inserted in Ovder 15:-—

w17-A. Where a party satisfies the Court that any evidence, noi-
withstanding the exercise of due diltgence, was 1oL within
his lenowledge or could not be produced by him at the time
when that perty wes leading his evidence, the Court may
permit him to produce thet evidence ai 4 later stage, on
such terms as may appedr just.”



CHAPTER 19

AFFIDAVITS

Introductory

19.1. While ihe oral examination of witnesses in Court is dealt
with under Order 18, the next Order—QOrder 189—empowers the Court
at any time, “for sufficient reason”, to order that any particular faet
or facts may be proved by affidavit, or that the affidavit of any witness
may be read at the hearing, on such conditions as the court thinks
reasonable, But, if either party bona fide desires to cross-examine the
witness, an order authorising the withess to give evidence by affidavit
cannot be made.

19.2. It is now well settled that in the absence of any agreement
between the parties and in the absence of an order made by a Court
under Rule 1 of Order 19 of the Code of Civil Procedure, and except
in cases in which an Order iz made for examination by interrogato-
ries or before a Commissioner the witnesses at the trial should be
examined ziva voce and in open Court.'.

This rule is modified by Order 19. There are also other provisions
where, in specific instances®, the Court is expressly permitted to act
upon affidavits.

19.3. Tn general, the litigating public in India does not seem to
have taken kindly to affidavits, and the words “for sufficient reason”
in Order 19. rule 1. seem to have been construed as limiting the dis-
cretion of the Court of exceptional cases,—apart, of course, from
evidence given by affidavits in support of interlocutory applications
where the discretion of the Court is wider.

19.4. We do not recommend any change in this Order, ag the in-
creased vse of affidavits is a matter dependant mainly on cooperation
of litigants.

1. ©f. Waracr v. Wosses, (1380) 18 Ch. I}, 100D, N

2. (a) Order 5. rule 18,
(hy Order 11, rules 8 to 20,
() Order 32, ruls 3.
{d] Ocrder 5%, rules 1 and 3,
() Order 39, rule 1.

8. £f duni Wasappavy. Swamigal, A, LE. 1959 Myv. 139 (Joman Math Iyerd.).
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CHaPTER 20
JUDGMENT AND DECREE

Introductery

90.1. Under Order 20, after the case has been heard, the Court
should pronounce juudgment, which should contain a concise state-
ment of case, the points for determination, the decision thereon and
the reasons for the decision, The Court must state its finding or deci-
sion on every issue, unless the finding upon one or more of them is
sufficient for the decision of the case.

20.2. Under the scheme of the Code’, on a juvdgment a decree is
to follow. There are detailed provisions as to what the decree should
contain in general, as well as provisions for several types of decrces.
The guiding principle behind these provisions is that the decree should
be self-contained and eapable of executicn without referring to any
other doeument. or, as has been stated?, the decree is the “mounth-
piece of the suit in its immediate result”.

Order 20, rule 2

20.3. In the earlier Report®, a point relevant to Order 20, rule 2,
was discussed.

Order 20, rule 2 provides that a Judge may pronounce a judg-
ment, written but not pronounced by his predecessor. The Commis-
sion noted that though the word used is “may”. one view is that the
rule easts a duty on the succeeding Judge, and it is mandatory upon
the succeeding Judge to pronounce the judgment written by his pre-
decessor, and he cannot re-open the whole matter'. But a contrary
view has been taken in some cases. The former view is based on the
ground, that the Legislature did not intend to leave an uncontrolled
and unregulated discretion to the succeeding Judge, and that a dutv
is cast on the Judge to pronounce a judgment in the interests of the
public and to save time.

The view taken by the Commission was that the provision seems
to confer a power (and nhot a duty) but the Code also contemplates
that the power should ordiniarily be exercised. It considered it un-
necessary to insert any rigid rule. No change was. therefore, suggested.

1. &f section 2{2), definition and section 31 of ' decrre™.

2. Rangit v. Tllabi, (1853} T.L.E.  AlL 520, 527 {Stuart (000,

3. 27th Report, note on Order 29, cule 2. .

4. {a} N. Venkatzsuv. N, Suryanargana, A LE. 1839 Andhra Pradesh 16 {10 B.};

(h) Harguln v. 4dbdul any, TLR. 14 Ranzoon 135 A [R. 1936 Rangonn !47, 149
(F.B.:

() Lmchman Prased v. Rom Kighan. LL.E. 33 All 238 (Knox and Karamat Husain J.1.)
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Recommendatisn

20.4. In our view, however, it should be mandatory for the succeed-
ing judge to proncunce the judgment in such case. This will avoid
unnecessary delay. We, thereforc. recommend that instead of the
word “may”, the word “shall” sheuld be substituted in Order 20, rule
2

Order 20, rule 5-A (New)—judgment to inferm parties of right ef
appeal
90.5. In order to acquaint unrepresented iitigants with the right
of appeal against a judgment adverse to them, it would be desirabie
ts have a suitable provision to the effect that the judgment should
indicate the Court of appeazl and the time limit for appealing.
20.6. It may be of interest to note that the Fundamentals of Civil
Procedure in the 1J.SS.R.) provides—
“The judgment of the court must be legally correct and valid.
The Cowrt shall base its judgment only on the evidence
examined at the trial. In any event, the judgment must
state the circumstances established by the court; the evi-
dence on which the court’s conelusions are based. and the
reasons for which the court has rejected any evidence; the
laws by which the court was guided: the court’s decision
satisfying or denying the claim in full or in part, the time
limit and the manner in which appeal may be taken from
the judgment. [Rest of the article in not relevant}”.

20.7. A similar provision may be useful. To begin with, cases where
both the narties are represented by lawyers may be excluded from
the new provision for mentioning time-limit and manner of appeal.

Recommendation

20.8. Accordingly, we recommend that the following rule should
be inserted as rule 5A in Order 20:—

“5A, Except where both the parties are represented by pleaders,
the Court shall, when it pronounces judgment in g case sub-
sect to appeal, inform the purties present as to the court o
which an appeal lies and the period of limitation for filing
an gppeal.’

Order 28, r. 6, and registered address—Recommendation

20.9. The guestion whether a provision should be inserted to the
effect that the deeree should mention the address for service (conse-
guential on the proposed addition of a rule requiring a pleading te
be accompanied by the registered szddress), was considered in the
27th Report®, but no amendment was regarded ag necessary, We think
that the decree should contain it. We, therefore, recommend that
Qrder 20. rule 6(1) should be revised as follows: —

“{1) The decreas shall agree with the judgment; it shall eontain
the number of the suit, the names and descriptions of the
parties. and their repistered cddress and particulars of
the claim, and shall specify clearly the relief granted or
other determination of the svit.”

1. Article 37, Fundamentals of Citil Precedurs of the [1.8.8.R. and the Unlen Republic

1981,
2. 27th Report, page 171, aote an 0~ 20, r. 6, and registered address,
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Order 20, r. 6A [new]|—(Last paragraph ef the judgment)

90.10. Under Order 20, rule 6, a jvdgment has to be followed by
a decree. which is the “formal expression” of the adjudication of the
Clourt. The Code dues not contemplate 2 long interval between the
judgment and decree. But, in practice, the interval turns out to be
jong, with the result that the filling of an appeal against the decree
is delayed, because zn appeal hag to be accompanied by a COpY. of
the decree’. We think that this delay could be avoided if a provision
ig inserted to the effoct that the last paragraph of the judgment
should be framed as precisely as 2 decree, €0 that it can be vsed
for the purposes of appeal. We had. in our Questionnaire’. inserted
a question on the subject, and the suggestion has been generally

favoured,

20.11. This last paragraph of the judgment couid, we think, be
used also for the purpose of execvtion, (though this aspect was not
mentioned in our Questionmaire).

Recommendation

20,12. Accordingly. we recommend that a new rule should be
inserted in Order 41, as follows: —

“gA. (1) The last paragraph of the judgment shall in precise
terms indicate the relief granied.

(2) Where a decree is not drawn up within one month of the
date on whick the judgment is pronounced—

{a) o party desirous of appealing may appeal withowt
filing @ copy of the decree, and the last paragraph of
the judgment shall, for the purpose of rule 1 of this,
order he treated as the decree; and

(b) the last paragraph of the judgment shall be deemed
to be the decree for the purpose of erecution, until
a decree is drawn up. end a party interested shall be
entitled to a copy of that peragraph without being re-
quired to apply for a copy of the judgment.”

20,13 We now turn to a minor matter concerning the covies of
judgments. Where the judgment is typed. it would be desirable if
carbon or Xerox copies of the judgment are made available on pay-
ment of prescribed charges. We recommend, accordingly, that the
following rule should be inserted as Order 20, rule 6B:—

“fB. Where the judgment is typewritten, copies of the judg-
ment, typewritten or xerox, shall be made aveilnble to the
parties immediately after the pronouncing of the judgment,
om payment of such charges as may be loid down by the
H‘lg[h- ”Cou'rt; where the supply of such copieg is practi-
cable,

1. Order 41, tule 1.

2, Cuestion 20,
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Order 20, Rule 11

20.14. Order 20, ruie 11, which deals with instalments in case of
money decrees, consists of two parts. Under sub-rule (1), the Court
can, for sullicient reason, order ithat the money be paid by instal-
ments, or mayv order postponement of recovery, '_Thls power is to
be exercised by passing a separate order', unless it is incorporated in
the decree.

We think, that is more convenient if it is laid down that—

(i} the order should be incorporated in the decree’;

(ii) the power is exercised after hearing the parties who have
appeared personally or by pleader at the last hearing
before the judgment.

Subrule {2) of this rule authorises the ecourt io make an order
for payvment by instaiments ajter the decree. Brt this requires con-
sent of the decree-holder. With reference to this sub-rule, it may be
noted that some local amendments® provide, that where the court
pronoses to pass an order for pavment by instalments, the decree-
holder shall he given an owportunity of being heard, but his consent
should not be required. One result of such an amendment would
be, that the court has to exercise a judicial discretion, and the order
would be appealable under section 47, as has beén held in cases
under the similar Madrss Amendment*. -

20.15. The Commission, in its earlier Report® considered the
guestion, whether such a change need be made. It took the view that
the present provision is a good and just one. We agree with this
view,

Recommendation

20.16. In the result. the only amendment required is in sub-rule
{1y of Ovder 20. Bule 11. It should be revised as follows: —

“(1y Where and in so far as a decree is for the payment of
money. the Court may, for any sufficient reason, and after
hearing such of the parfies ag were present at the last
heering, direct by its decree that pavment of the amount
decreed shall be postponed, or shall be made by instal-
ments, with or without interest, notwithstanding anvthing
coblilt%'iHEd in the contract under which the money is pay-
able,

'Order 240, rule 12

20.17. Tt has heen suggested by a High Court Jrdge® that clause
(c) of Order 20, yule 12, should be removed. Thig suggestion has been
made as a measure likely to reduce delay.

FPrevcpoeeth v Moo Wel, A TR, 1928 Lah, 031,

This will makeT apnealahle as part of decree,

See Madreaz and Waupnre Amendments,

27th Ropert, page 172, Wole on Orvder 200, Rule 11.
271 Repurt page 172,

N, Noo 28 {in anawer tu Question 29),

S

i
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20.18. It should, however, be pointed out that the power to
pass a preliminary decree directing an inquiry as to mesne profits—
which is the procedure laid down in Order 20, rule 12(c}—is a I.lSEf!.ll
one, Of course, it is not obligatory in law—see the word ‘may’ in
Order 20, rule 12. But as possession will be delivered after the decree,
the profits for the interval have naturally to be provided for; and
since the parties do not furnish the material for calculating the pro-
fits, it becomes necessary to grant time. Acceptance of the suggestion,
therefore, is not recommended, as it will not be of much practical
utility.

Order 20, Rule 12B (New)—Execution of document or endorsement
of a negotiable instroment

21.19. Under Order 21, rule 34, where a decree is for the execu-
tion of a document or for the endorsement of a negotiable instru-
ment. gnd the judgment-debtor neglects or refuses to obey the decree,
the decree-holder may prepare & draft of the document or endorse-
ment in aceordance with the terms of the decree, and deliver the
same to the court. The court shall, thereupon, cause the draft to'be
served on the judgment-debtor, together with a notice requiring his
objections (if any} to be made within such time as the court fixes in
this behalf. Where the judgment-debtor cbjects to the draft, his ob-
jections are to be stated in writing within such time, and the Court
shall make such order approving oraltering the draft, as it thinks
fit. The rule, then containg elaborate provisions as to further action.

20,20, Further, as regards suits for specific performance of con-
tracts for the sale or lease of immovable property, the Specific Relief
Act provides'—

“(3) If the purchaser or lessee! pays the purchase money or
other svm which he is ordered to pay under the decree
within the period referred to in sub-section (1), the court
may, on application made in the same suit, award the
purchaser or lessee such further relief as he may be entitled
to, including in appropriate cases all or any of the follow-
ing reliefs, namely;—.

(a) the execution of a proper conveyance or lease by the
vendor or lessor;

(b) the delivery of possession, or partition and separate
possession, of the property on the execution of such
conveyance or lease.”

20.21. An elaborate provision regarding the decrees for specific
performance of contracts for sale or lease of immovable property was
suggested in an earlier Report® of the Law Commission. The recom-
mendation there was to the effect, that complete relief (such as, pos-
session, etc., rescission, refund of earmest money, etc) in such a suit
should be available by application in the suit itself (instead of in
execution as at present), and that appropriate provision should be
made in the Civil Procedure Code enabling such applications to be
made and orders thereon and also for appeals.

1. Section 28(3), Specitic Relief Act, 1963,

2.3 _9th Repurt (Specific Relief Act), pages 40-41, 42, pars 81, read with pages 6—17,
PBre oo 1 i " 1
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20.22. The matter was considered in the 27th Report, where it was

noted'—

“It is considered, that so far as a provision authorising the
making of an application ang orders thereon is concernpd,
section 28 of the Specific Relief Act, 1963 (read with section
29} would be adequate. So far as appeals from such orders
are concerned, the orders, it is considered, would fall within
the definition of “decree” given in section 2(2) of the Civil
Procedure Code. It is thought, that the only specific pro-
vision which is required is to the effect that the decree
should specify the period for payment of the purchase-
money or other amount due under the decree”

Order 20, Rule 12B, (New)

tio

20.23. We are of the view that where the decree orders the execu-
n of a document or for the endorsement of a negotiable instru-

ment, the proceedings for signing the document etc, should he
completed in the very suit in which the decree is passed®.

Recommendation

be

20.24. Accordingly, we recommend that the following rule should
added in Order 20 as’ rule 12B. :

[f. 0.2}, B 34(1)]

“12-B. (1) Where the Court passes a decree for the execution
of a document or for the endorsement of a negotiable ins-
trument, and the judgment-debtor neglects or refuses to
obey the decree, all subsequent proceedings provided for
in this rule shell take ploce in the suit,

- Cf. 0-21, R. 34(2)]

{2) The decree-holder may, on - such neglect or failure by the
judgment-debtor, prepare a draft of the document or en-
dorsement in gecordance with the terms of the deeree and
deliver the same to the Court.

[Cf. 0.21, R. 34{3)]

{3) The Court shall thereupon cause the draft to be served on
the judgment-debtor, together with a notice requiring his
objections (if any) {o be made within time as the Court
fixes in this behalf. = :

[Cf. 0.21, R. 34{4)]
(4) Where the judgment-debtor objects to the draft, his objec-
tions shall be staied in writing within such time, and the

Court shall make such order approving or altering the
draft, as it thinks fit,

1. 27th Report, page 172, noteon Order 20, rule 12,
2. Consequently. Ocder 21, rule 34 should ba delsted.
8 As to Order 20, rule 124, soe 27th Report, page 58 and page 172.

— . e
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[€f 0.1, B. 34(4)]
{3) The deciree-holder shall deliver to the Cuurt a copy of the
i draft with such alterations (if any) as the Court may
R have directed upon the proper stamp-paper if a stamp is
required by the law for the time being in force, and the
judge or such officer as may be appointed in this behalf
shall execute the document so delivered.

. [CF. 0.21, R. 34(3}]
(6) The execution of a document or the endorsement of a
negotiable instrument under this rule may be i in the follow-
- ing form, namely:—

“C.D., Judge of the Court of

(or as the case may be) for A.B, in a suit by EF. against
AB." and shall have the same effect as the execution of
the document or the endorsement of the negotiable instru-
ment by the partv ordered to execute or endorse the same.
\ [CF. 0.21, R. 34(6)]

(7) The Court, or such officer as it may appoint in this behalf,
shall cavse the document to be registered if its registration
is required by the law for the time being in force or the
decree-holder desires t¢ have it. registered, and may make
such order as it thinks fit as to the payment of the expenses
of the registration,

~r

el
'
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CHapTER 21
EXECUTION ,

Introduction
911 Order 21 contains detailed rule as to the execution of
decrees. :

The body of the Code itseli deals with certain matters relating
to execution'. But the detailed procedure is dealt with in Order 21.
Payments and adjustments of amounts due under a decree must be
certified to the Court to avoid controversies later on. Various modes
of execution are provided for. In practice, attachment and sale are
the most common, o :

The rules reguire an application for execution to be in writing,
and in the prescribed form. Most movables are attached by seizure
effected by a process-server under the authority of a warrant; im-
movables are attached by ar order served on the judgment-debtor,
torbidding him to deal with them, If'the property is not susceptible
of actual seizure from thé possessibn of the judgment debtor—if, for
instance, it is a debt payable to the judgment debtor—a prohibitory
order is served on the person in posséssion or control.

91.2. Attachment may be followed by an application for its remo-
val by a third party, and the present rules require a summary in-
quiry and order, which may be followed by a suit to establish the
right denied in the summary proceedings.

Before attached property is sold, notice must be given to the
parties, and a proclamation issued containing the particulars prescri-
bed. The proclamation must be posted on the court house, pro-
claimed by beat of drum near the property, and the court may re-
quire publication in a newspaper, The proclamation gives the date
of sale, which must be at least fifteen days in the case of movables,
and thirty in the case of immovables after the proclamation has
been published. The sale is usually an auction conducted by the
bailiff, an officer of the cowrt in charge of property under the con-
krol of the court, and of the process serving staff. The bailiff has a
discretion to refuse the highest bid or postpone the sale. In the case
of movables, the property passes at the fall of the hammer, but the
rules governing the sale of immovables are more elaborate. The
judgment-debtor may secure postponement of the sale if he can
satisfy the court that he maw be able to raise the
money f{o satisfy the decree by sale, lease, or mortgage
of the attached property, or otherwise. If the property
is knocked down, the successful bidder is required to deposit only
one-fourth of the sale price and has fifteen days in which to pay
the balance. The judgment-debtor may still save his property if with-
in thirty days he satisfies the decree and pays the successful bidder

1. Bection 37, ef sey.

172
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one-twentieth of the sale price. Any person interested may move to
set aside the sale for material irregularity or fraud in publishing or
conducting the sale, and the successful bidder may apply to set aside
the sale because the judgment-debtor had no saleable interest in the
property, but, failing a successful application of the kind indicated,
the sale is confirmed by the court, which may order the purchaser
to be put in possession. Resistance by the judgment-debtor or any
other person acting on his behalf may be punished by civil imprison-
ment, but a person unconnected with the judgment-debtor and in
possession on his own account who has been evicted may apply, to
be reinstated. t ' T ‘

Order 21, rule 2, and limitation

21.3. A point relating to limitation for applications under Order
23, rule 2, was discussed in the earlier Report’, and should be men-
tioned here.

The period of limitation for an application for certification of
payment or adjustment is 30 days under the Limitation Act, 1963,
article 125. Since the provision in the. Civil Procedure Code regard-
ing certification is now proposed to be made more stringent than at
present (by requiring® that the payment should be in the manner
provided in Order 21, rule ¥ as proposed to be amended or that the
adjustment should be proved by documentary evidence), it was con-
sidered that a longer period should be allowed. It was, accordingly,
recommended that the period -should' be increased to 90 days" The
14th Report* recommended that the period should be deleted, but it
was not considered necessary to go so far. _

While we agree that the period should be longer, we think that
60 days should suffice, and we recormmend’ that the Limitation Act

should be amended accordingly. s
Order 21, rule 2(2) and sureties =~

214, In the earlier Report’, it was noted that under the Madras
amendment to Order 21, rule 2, any party to the suit can certify and
get recorded a payment or adjusiment. Besides this, by the Madras
amendment, a person who has become a surety as well as legal re-
presentatives of the judgment-debtor are also brought under this
rule. These 'amendments were considered in'the earlier Report,
but it was felt that it was annecessary to adopt them.

21.5. The Commission stated that so far as sureties are concerned,
even now, they fall under the rule!.. S0 far as legal representatives

are concetned, section 146 was adequate, in its opinion: No change
was, therefore, proposed, on these points,

1. 27th Repore, page 177, note on Order 21, rule 2 and limitation.
2. See 27th Report, amendment proposad in Qrder 21, rule 2,
3. . Limitation Act, 1908, article 174, :
4. 14th Report, Vol. I, page 444, para 28. : o
5. Thia will necessitate amendment of artiole 125, Liniitation Act 1963,
8. 27th Report, pagee 174-175, Note on Grder 21, ruls 2.
To () Trusedl v, Devt, TLLR, 49 Mad, 325.

(0) Onkarmal v. Nritye, ALR. 1923, Cal. 313,
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We are, however, of the view that so far as sureties are concern-
ed, the Madras amendment should be adopted, so as to make the
position explicit.

Eetommendation

Arcordingly, we recommend.that in Order 21, rule 2(2), after
the words “The judgment-debtor”, the words “or any person who has
hecome surety for the judgment-debtor” should be added.

Order 21, rule 5. Mode of transfer

21.68. Under the earlier half of Order 21, rule 5, where the Court
to which a decree is to be sent for execution is situated within the
same district as the Court which passed such decree, such Court shall
send the same directly to the former Court.

But under the latter half of the rule, where the Court to which
a decree is to be sent for execution is situated in another distriet,
the decree is to be sent through the distinct court. It was noted in the
earlier Report’, under local amendments® in case where the courts are
situated within the same State, the decree can he sent for execution
to the transferee court directly, instead of through the District Court
as is required by the present rule. The previous Commission, how-
ever, considered that the District Judge would be in a position to
know and check up if the court mentioned is the proper court, and
did not, therefore, favour an amendment.

21.7. We are of the view that the local amendments referred to
above are useful, and we do not think that direct transmission of
papers should, ordinarily, cause any difficulty. We are also of the
view that in every case of trangfer of a decree for execution {whether
within or without the State), the decree should be sent io the trans-
feree court directly. But the court to which it is sent should, if it
has no jurisdiction, send the papers to the proper court.

Recommendation ‘

21.7A. Accordingly we recommend that Order 21, rule 5, should
be revised as follows:— i

Sl T Where a decree is to be sent for execution to another
court, the court which passed such decree shall send the
same directly to the former Court, whether or not the
former court iz situated in the same Staie, but the court
to which it is sent shell; if it has no jurisdiction to executs
the decree, send it to the court having such jurisdiction

Order 21, rule 11(2)

21.8. Order 21, rule 11(2)(j)(ii) provides for mentioning ‘“‘attach-
ment and sale” or “sale without attachment” in the application for
execution. Tt does not expressly mention simple attachment. The local
amendment made by the Bombay High Court adds the words “by the

1. 27tk Ruport, page 179, iwole on 0-21, r. 5. -
2. See smendments made by the Allshabad and Bombay High Courts.
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attachment”. Cases of simple attachment may arise when a decree
or debt or money in the custody of a public officer, ete., is to be
attached. It may also be noted, that section 51(b} covers attachment
simpliciter' . '

21.9. The earlier Report® considered it unnecessary to adopt the
Bombay amendment, as the residuary clause in rule 11 would suffice.
We think, however, that the Bombay amendment could be usefully
adopted.

Recommendation

21.9A. Accordingly, we recommend that Order 21, rule 11{2)(j)(ii}
should be revised as follows:— :

“(ii) by the attechment, or by the attachment and salg,. or
by sale without attachment, of any property.”

Order 21, rule 16 : .

31.9B8. As recommended under® section 148, it is desirable to amend
Order 21, rule 16, to make it ¢lear that it does not aftfect the pro-
visions of section 146, and a transferee of rights in the subject-matter
of the suit can obtain execution of the degree without a separate
assignment of the decree.

Recommendation

91.9.C. Accordingly, the insertion of the following Explanation
below Order 21, tule 16, is recommended: — : ’

“Explanation—Nothing in this rule shall gffect the provisions of
section 146, and ¢ transferee of rights in the property whick
is the subject-mdtier of the suit may apply for execution
of the decree without ¢ separate assignment of the decree,
as required by this rule” :

Order 21 rule 22A

91.10. With reference to execution of decrees, a point concerning
the effect of death of the judgment-debtor was discussed in the earlier
Report. The cerdinary rule is, that the sale of a judgment-debtor's
property after his death, and without bringing his representatives on
record, does not bind his representatives. The Patna High Court has
added 1ule 224, to the effect that where property is sold in execution,
the sale shall not be set aside by reason only of the death of the
judgment-debtor between the date. of issue of the sale proclamation
and the dete of sale, notwithstanding the failure to substitute legal
representatives. But, if the legal representative is prejudiced, the
Court may set aside the sale, The earlier Commission noted the
above position, but comsidered it unnecessary to adopt the Patna
Amendment. : ‘

Awpelye v, Pashupeti, AR, 1951.Cal, 43, 5, para 7.

27¢h Report, page 180, gote on ¢ 2:1. r. 11(2) and Bowbay Amendment, .
Hee discussion as to section 146.

27¢h Report, puge 154, note on Order 21, rule 22A Pabua,

I
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Recommendation

Z1.11. It appears to us, however, that such an amendment wouyld
be unobjectionable in principle, and would also reduce delay, and
we recommend insertion of the following as Order 21, rule 22-A:—

“22-A. Where eny property is sold in erecution of a decree, the

sule shall not be set aside by reason only of the death of
the judgment-debtor between the date of issue of the pro-
clamation of sale and the date of sule, notwithstanding the
failure to substitute his legal representative in his place;
but, in case of such failure, the Court may set aside the
sale if satisfied that the legal representative of the
tudgment-debtor has been prejudiced thereby.”

Order 21, rule 24(3) -

21.12. Under Order 21, rule 24(3), Ia' process issued by a court (in
execution) should specify the day on or before which it shall be exe-
cuted. After the date fixed for return, execution is not valid*.

With reference to_this rule, a short peint was discussed in the
earlier Report’. The Commission noted that some High Courts Lad
made local amendments®, which require that the day on or before
which the process should be returned, should also be .specified in
the process. The Commission considered it unnecessary to adopt this
amendment, heing of a minor character.

Recommendation

21.14. Accordingly, . we recommend that Order 21, rule 24(3),
should be revised as follows:—

“(3) In every such process, a day shall be specified on or be-
fore which it shall be execpted, end a day shall also be
specified on  or before which it shall be returned to the
court but no process shall be deemed to be void if & day for

: its return is not specified os required by this rule” -

Order 21, rule 26

21.15. Under Order 21, rule 26(1), the Court to which a decree
has been sent for execution ghall, upon gufficient cause being shown,
stay the execution of such decree for a reasonable time, to ehable
the judgment-debtor to apply to the court by which the decree was
passed, or to any court having appellate jurisdiction in respect of
the decree or the execution thereof, for an order to stay execution,
or for any cother order relating to the 'decree or execution which
might have been made by such court of first instance or appellate
court if execution had bheen issued theréby, or if application for
execution had been made thereto. Under{'sub-rule {3) of this rule, the
court may require security from the ‘judgment-debtor, or impose
other conditions, before granting stay.

1. Heeturdialv. Emp.  TL.R.55 A1l 119; A.LR. 1923 All. 46 {Pullan J.}.
2, A7th Report, page 183, nole on the 0421, rile 24(3).
3. See aleo Civil Tustice Committees Report, {1825); page 406, paragraph 13, to the same

| b et
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21.16. In the earlier Report, the following observations' were
made with reference to stay (under this rule}:—

“A recommendation has been made in the Fourteenth Report®*
to the effect that where a judgement.debtor applies for
stav of execution under this rule, the court shall require
him to furnish security or impose conditions under the
rule, before granting stay. This recommendation was made
in view of the feeling that the courts failed to discrimi-
nate between honest and dishonest judgment-debtors and
thus failed to exercise properly the discretion left to them.
It is, however, considered that the existing provision
should continue, and that making it mandatory would
cause hardship.

Hence, no change is suggested”,

We are, however, of the view that the change proposed by the
14th Report is a salutary one, and should be carried out,

Recommendation

21.17. Accordingly, we recommend that Order 21, rule 26(3)
should be revised as follows:—

*{3) Before making an order to stay execution or for the resti-
tution of property or the discharge of the judgment-debtor,
the court shall require such security from, or impose such
conditions upon, the judgment-debtor as it thinks fit.”

Order 21, rule 29
21.18. Order 21. rule 29, runs as follows: —

“29. Where 4 suit is pending in any court against the holder of
a decree of such court, on the part of the person agamst
whom the decree +was passed, the court may, on such
terms as to security or otherwise, as it thinks fit, stay exe-
cution of the decree until the pending suit has heen
decided.” :

21.18. At present, there is a conflict of decisions on the question
whether the decree must be of that court which is required to act
under this rule. One view is that a court to which the decree of any
other court is transferred. can ‘act under this rule. But another line
of cases takes a narrower view'

The wider view bases itself on the principle that the transferee
court becomes the “court” which passéd the decree, (section 37, and
would under section 42, become clothed with the szme powers. The
narrower view justifies itself on the language of the section. which
requires identity of the court passing the decree and the court in
which the suif is pending,

1. 27th Bapart, page 185, Kote on .21, . 26,

2 14th Report Vol. T page 440, para 43, .

3. toe also Civil Fuskice Onmmittee (1926), Report, page 406, para 14,

4. Bee cases eited in 27th Report, page 183, 184,note on Order 21, rule 29,
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To clarify the position, necessary change was proposed in the
earlier Report' on the Code, adopting the wider view.

21.50. With this change, we agree. But there are a few other
points which reguire consideration,

It has been stated in one of the replies® to our Questionhaire
that this rule is not needed, as the purpose can be served by obtain-
ing a temporary injunction. We have examined the matter, but it
appears to us that the scope of temporary injunctions is different.
A temporary injunction is not directed to a court. but to an indivi-
dual'. Apart from that, the rule which relates to temporary injunc-
tions’, speaks of property being “wrongfully” sold in execution of a
decree, while an applicant under Order 21, rule 29 does not necessarily
assert that the execution is wrongful. One of the objccts of the rule
is to prevent multiplicity of execution proceedings, and this object
mayv be of importance even if property of the person who is now the
plaintiff is, (in. his capacity as a judgment-debtor), being latofully
sold in execution,

21-20A. Another point made in the same reply is, that the rule
is being abused: but we do not think that deletion of the rule would
be justified merely on the ground of occasional abuse. Situations
that have figured in reported decisions’ show that the rule does per-
form a useful role.

21-20B. For example, in a Madras case®, the respondent was the
assignee-decree-holder, and the petitioner was a woman. She was the
plaintiff in a guit, and her suit was for damages against the assignee-
decree-holder, for having broken his agreement with her whereby
he agreed to receive, in satisfaction of the assigned decree, certain
bonds and to get satisfaction entered up. She desired stay under rule
29. The lower courts took the view that rule 29 did not apply to the
facts. The view was set aside in revision. No opinion was expressed
fonl the merits, but the facts illustrate how rule 29 could prove use-
ul.

21.21.In another Madras case’, a proceedings before the single
judge was by the appellant bank for an interim order of stay pend-
ing the appeal, with regard to the decree obtained by the respondent
{(widow of the deceased employee of the bank). embodying the liabi-
lity of the bank to pay certain provident fund amounts to the credit
of that employee. The hank elaimed that the deceased emplovee was
guilty of malversation of the funds of the institution to a far greater
extent than the cleim; and that, therefore, the widow could not ob-
tain such a decree, or at least that she should not be permitted to
. 2Tth Report, page 1585-156, note on Order 21, rule 29,
. Juestion 29.
- ALR. 1938 lah, 220, 221,
. Order 39, rule 1.
. {a} Mahesh Chandre v. Jogendra, A TR, 1928 Cal. 222,
() Merchants Banl v. 2. dpeennd, AT R. 1953 Madd. 1453, 144,
6. Konnummal v, Haflimbemeraswamd, ALR. 1836 Mad. 102, 103.
7. Merchants’ Bunk Lol v, D, Amoed, ALR. 1963 Mad. 143.
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enforee the decree and take away the monies pending the appeal by
the bank against the decree in the widow’s suit. No cross-claim by
the Bank was pending, and rule 29 did not apply. But the facts illus-
irate how. if the situation was under rule 29, it would have been

useful.
31.22. Security also cannot be required jn every case.

As was laid down in a Rajasthan case'—

“While granting stay of execution under Order 21, rule 29, the
couvrt should consider various circumstances before_decid‘
ing that security should be furnished up-to the entire de-
cretal amount of the former suit. Where the former decree
is passed on a mortgage, some security is already there.
The court should enguire whether that security is sufficient
or not, If it appears that the security is not sufficient, such
further amount as might be necessary to make up the deffi-
ciency mav be asked. Further, it should also enguire
whether it is possible in the earlier suit for the decree-
holder to ask for a personal decree.”

However, it can be provided that ordinarily, before granting
stay of a money decree. the court shall consider if security ought
not he demanded.

Recommendation

21.23. to 21.25. In the light of the above discussion, we recom-
mend the following change in Order 21, Rule 29: —
(i) After the words “a deecree of such court”, the words “or @
decree which is being erecuted by such court” should be
inserted®,

(ii} The following proviso should be inserted at the end: —

“Provided that if the decree is one for payment of money, the
court sholl, if it grants stay without requiring security,
record its reasphs for doing s0.”

Order 21, rule 34

21.26. Order 21, rule 34 should be deleted, in view of our recom-
mendation’ to insert in Order 20 a rule dealing with proceedings for
the execution of a document or for the endorsement of a negotiable
instrument,

Order 21, rule 41

21.27. Order 21, rule 41. provides for oral examination of the
judgment-debtor in order to find out his assets. The Commission in
the earlier Report made a recommendation for the filing of an affi-
davit by the judgment-debtor'.

Vo Hesraj v, Selnaroin, AL 1957 Baj. 219, (Wanchoo Cuf . and Dave 1)
A OF the recommendations in the 27th Report.

3. Sea dizoussion as ta Ordee 20, rule 128 (Proposed).

4. 27th Report, pages, 188-189, note on Order 21, rule 41,
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The Commission recommended that where a judgmentdebt re-
mained unpaid for 30 days, the decree-holder should be entitled to
call upon the judgment-debtor to make an affidavit of his assets. The
filing of such an affidavit was, in the opinion of the Commission,
much more effective than the examination now in vogue, as the de-
cree-holder (at present) attended the examination without any prior
knowledge of the debtor’s assets and liabilities.

21.28. The following sub-rule was accordingly recommended to
be added: —

“{2) Where a decree for the payment of money has remained
unsatisfied for a pericd of thirty days, the court may, on
the application of the decree-holder, order that the judg-
ment-debtor, or in the case of a corporation, any officer
thereof, shall make an affidavit stating particulars of his
assets; and the power of the Court to make any such order
shall be without prejudice to its power under sub-rule (1)”.

It was however, considered unnecessary fo make any specific
provision as to the penalty for failure to make the affidavit in such
cases. The Commission noted that the Evershed Committee had sug-
gested' that the notice should be endorsed with a “penalty notice”
under Order 41, rule 5, Rules of the Supreme Court. Neglect to make
the affidavit would, thus. render the judgment-debtor liable to a
process of execution for compelling him to obey it. This would attract
the provisions of Ovrder, 42, rule 7, R.S.C.. providing for writ of
attachment, or eommittal,

~ Recommendation

21.29. We agree with the earlier Commission’s reécommendation
regarding the duty fo file an affidavit. Further, we are of the view
that a penal provision is necessary, in order io secure compliance
with the new duty,

Accordingly, we recommend that the following should be added®
as subrule {3). in Order 21, rule 41:—

“{3) In case of disobedience to any order under sub-rule (2),
the Court making the order, or any eocurt to which the
proceeding igs transferred, may order the person disobeying
it to be detained in the civil prison for q term not exceed-
ing six months, unless in thé meantime the court directs
his release.”

Order 21, rule 5%

21.30. With reference to Order 21, rule 57, the earlier Report®
considered one point. It was noted, that where an gpplication for exe-
cution is dismissed either by reason of the decree-holder’s default
or otherwise, the question arises whether an attachment already

I. Final Raport of the Committec on Supreme Coart Peactice awl Procedure, (1853), Cmd.

papst 8878, pages [43-140, paras. 453-454 and form of affidavit at page 376. B
2. Thid is in addition to the amendment snggested by 27th Beport in Order 21, rule 41.
3. 27th Report, pages 106-107, note on Order 21, rule 57.
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effacted ceases or not, At present, the case where the decree-holder’s
defaultr entails dismissal of the application is covered, but other
cases are not. (In the {ormer case, the eessation of the attachment
is. at npresent. compulsury). Local Amendments' to the rule seek to
impose an obligation on the court io direct, in each case of dis-
missal, whether the attachment is to be regarded as continuing or
not.

91.31. In some of the local amendments (e.g. Bombay and Madhya
Pradesh), it is further provided that, in the absence of an order to
the contrary, the attachment shall cease. This is intended to avoid
dotbls which are felt sometimes as to whether the dismissal was
in fact, for “fault™ Co

The earlier Commission, however, considered it necessary to
adopt these amendments, as it was felt that where the execution
application is dismissed (for default). the atiachment must cease.

1t appears to us that theve is need for a clarification; and we are
further of the view that cessation of the attachment should not be
automatic. It is more convenient if the provision is to the effect that
the attachment should continue unlse otherwise ordered. ’

Recommendation

21.32. Accordingly, we recommend that Order 21, rule 57. should
be revised as follows:—

“57. (1) Where any property hag been attached in execution of
a decree, and the Court, for anhy reason, passes an order
dismissing the application, the court shall direct whether. .
the attachment shall continne or cease.

(2) I the court omits fo give such direction, the attachment
shall be deemed to continiue”

Order 21, rule 58

91.33. With reference to Order 21,.rule 58, the earlier Report” dis-
cusssed a number of points. Of these, the position regarding one of
them has been further examined, The Report considered the question
of making an express provision a3 to whether the proceedings under
rule 58 et seqg and the decisions givan thereon will be binding as
between the judgment-debtor end e third party claimaent. The answer
to that question, it was stated, would depend on the question,—who
are the parties to suit. and what are the matters raised therein?

~ We have examined the position énd, it appears to us that the
view taken in the earlier Report® needs no change.

1. €f. the Amendments made by the High Courts of Calowtia, Madras, Nagpur, Patna
el

2, Sea Civil Tustice Committes {1925). Repiot, page 107, para 23,
3. 27th Report. page 198,

4. Reference was made to A LR. 1857 AP, 8.

6. For a recent decision, ses LL.R. (19868) 1 AllL £01, 108,

- P
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Order 21, rule 66

21.34. A point concerning Order 21, rule 66, which was discussed
in the earlier Report' requires consideration.

A recommendation had been made in the 14th Repori® to the effect
that to avoid the difficulties caused by mistakes in the estimated
value of the property as stated in the proclamation of sale, rule 66
should be amended on the lnes of the Patna Amendment, s¢ as to
provide (in effect) that the court should state merely the estimated
value of the property, if any, as given by the parties, and insert a
statement that it does not vouch for the accuracy of either. It was
considered by the Commission in the Report on the Code that it
would be sufficient to adopt a4 simpler amendment, namely, that the
proclamation should merely contain a statement that the estimated

value is stated.

Recommendation

21.35. We agree with the view taken in the earlier Report on the
Code, but we would suggest a small drafting change in the draft
amendment suggested in that Report.

Accordingly, we recommend that the following proviso should be
added below Order 21, rule 66(2}e):—

“Provided further that nothing in this rule shall be construed
as requiring the court to enter in the proclamasion its own
estimate of the value of the property, but the proclamation
shall include the estimates, if any, given by either or both
of the parties'™.

Order 21, rule 72

21.36. With reference to Order 21, rule 72, a point was considered
in the earlier Report. A recommendation had been made in the
Fourteenth Report* to the effect, that a decree-holder should be allow-
ed to purchase property unless the court has prohibited him from
doing $0.° The object of the recommendation was to avoid the delsy
that is frequently caused when the warrant of sale is returned
unexecuted in the absence of bidders. An amendment ecarrying out
this recommendation was proposed in the draft Report on the Code
which had been circulated, Comiments received thereon, however,
emphasised the need for the cowrt being aware of any proposal by
the decree-holder to bid. The earlier Coramission thought, that there
was force in this approach, and a decision was taken not to disturb

the existing rule,

We have considered this matter further, and have come to the
conclusion that the appreach in the earlier Report on the Code was
correct. Hence, no change is recommended.

. 27th Report, page 200, Note on Order 21, rule $8 and ileath rule, page 89,

. 14th Report, Yol 1, page 454, para 50,

. The first provise t0 be added us recommended in the 27th Repuort, page 69, will stand,
. 27th Report. pape 203, note on (- 21, r. V2,

. 14th Report, Vol. 1, pages 446, 467, para 67.

. Bee algo Uivil Jusbice Committee (1925}, Report, page 410, para. 24,
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Order 21, rule 72

91.36-A. We have considered the more fundamental question it
rule 72 should be retained at all. The object behind this provision is
to ensure fairmess in the auction. The decree-holder, if interested in
purchasing the property himself, can, conceivably, keep back or dis-
courage (or evel mislead) prospective purchasers. Ordinarily, the
fetching of a higher purchase price would be in his interest {as likely
io satigfy his claim without further execution), But, it should not be
forgotten that when he is the purchaser, this consideration takes
leave, and he—like every purchaser—would like the price tc be low.,
T'o a certain extent, he has a2 hand in initiating the sale, though not
so in theory. It is he who obtaing the proclamation of sale; and,
though the rule in QOrder 21 do not so require, it is he who is expect-
ed to assist, and even to guide, the process-serving staff in various
matters concerning execution—e.g. affization of the proclamation etc.
He also estimates the price. For these reasons, it is better to keep

the existing safeguard,

Order 21, rule 72A (New)

21.37. A new rule discussed but not recommended in the earlier
Report' may be usefully considered at this stage. The Commission,
in that Report, noted that Order 21, rule 72A, had been added by the
High Court of Bombay, to provide that if leave to bid is granted to
a mortgagee, then, as regards him, a reserve price shall be fixed,
(unless the Court shall otherwise think fit), which shall not be less
than the amount due on principal, interest and costs in case the
property is sold.

The history of the Bombay rule is interesting. The Subordinate
Judge of Haveli wrote a letter to the High Court of Bombay in 1913,
stating that this was the practice followed in the mufassil, and as
the rule could not now be made under section 104, Transfer of Pro-

perty Act, it should be made under Order 34. The Rule Committes

recommended that the old rule 20 of the Supplementary Civil Circu-
lar No. 11 should be restored.” In the absence of such a rule, the
mortgagee can {under a general permission to bid) recover in execu-
tion the balance from the mortgagor or from his estate, if the amount
ior which the property is sold is less than the principal, etc. due to
im. '

21.38. The question whether this amendment should be adopted
was considered by the earlier Comimission, but it felt that a rigid
provision of such a nature was not necessary. It apprehended that to
a cerfain extent, such a provision may detract from the remedy of
the mortgagee under Order 34, rule 6 also,

We have carefully considered the matter, and have come to the
conclusion that the Bombay Amendment is a healthy one. We do not
think that it will detract from Order 3%, Rule 6 because the decree-
holder can, before secking permission, consider whether the property
is likely to fetch the total amount due to him.

1. 27th Repart, page 202, note un Onler 2, rule 72A {Bombay).
2. See digeussion in Vrajlel v, Venkutoswomd, LLR. 52 Bom. 459; A LR, 1928 Bom. 122,
123 (Marten, C.J. and Blackwell, J.}.

A
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Eecommendation

21.39. We, therciore, recommend that the principle of Order 21,
Rule 724, as inserted by the Bombay Amendment, should be adopted.
Apart from the genmeral rule’ reguiring the decree-holder to obtain
leave to bid, it is our intention that for the special case ol mortgagee,
leave should be required as above.

The following new rule is, accordingly, recommended—
“72A (1) A mortgagee of immovable property shall not bid

for or purchase property sold in execulion of a decree on
the mortgaege, unless the Court grants him leave to bid jor

or purchase the property.

d

(2) If leave to bid is granted to such morigagee, then the Court

shall fix a reserve price as regards the morigagee, and, un-
less the Court otherwise direcis, the reserve price shall be—

(a) not less than the amount then due for principal, inte-
rest and costs, in respect of the mortgage if the pro-
perty is sold in one lot; and

{b) not less in respect of each Iot (in case the property
is sold in lots) than such sum as shell appeal to the
court to be properly attributable to thet lot in rela-
tion to the amount then due for principal, interest
and costg on the mortgage.

(37 in other respects, the provisions of sub-rules (2) and (3)
of rule 72 shall epply in relation to purchase by the
decree-holder under that rule” —

Order 21, rule 83—period of limitation

21.40. An application to set aside a sale on deposit under Order
21, rule 89, has to be made within thirty days of the date of sale.
L has been stated that this pericd proves to be too short in practice,
and often causes hardship inasmuch as the judgment debtor cannot
arrange for moneys within that time. Banks take a far longer period
than one month in sanctioning advances, and it has been suggested
that the period should, therefore, be increased We find some force
in this suggestion, and are inclined to accept it. No doubt, the law
should take into account the position of the purchaser also; but,
gsince five per cent of the purchase money has to be paid to him
under the rule, no serious prejudice is likely to be caused to him
by an increase in the waiting period,

21.41. Since section 5, of the Limitation Act does not apply fo .

appiications in execution, a change in the law is needed if the above
hardship is to be removed.

1. Order 21, Rule 72,
2. Limitation Act, 1983, article 127,

-
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As to the direction’ i "Whtch" the 4% $hollld Bt aménded, ke
are two alternatives. One .alterpative.is to. give the court a power
to extend the period of limitation,subject,: of course to some maxi-
mum. The second alternative would be to increase the period—30
days—to, say, sixty days. The first’ 'aitbriative could Bé achieved by
mscrtmg a’ proviso somewhat n the follovnng lines—

“Provided that;. where the Cmurt is - gatisfied that the applwa-

tion could not, for reasons beyond the control of the

¢ . judgment debtor, be made within the period prescriged

~i-in iy that behalf by the Liosfation Act, 1963, the Court. may,

bv order and for reasons io'be recorded, extend the sajd

period by such further pericd as may be specified by it,

so however, that the presoribed ;pericd and the extended
period shall not exceed smty days in the aggregate. »

The second alternatwe couid be adhmvcd by amendmg artiele

127::0f the L1rrutatibn Act We prefer the Second alternanve whmh
s sxmplcr

21.42. Althuugh the prob]em ham arisem Wlth reference to appli-
cations by the judgment-debtor, the idmended period has to cover all
applications, (ie. those' undet' Order-i81 -riale 90-91 also), because
after the proposed amendment, the court will bave te wait in every
case for the'increased pe iog beforc confirming the sale:

Recommendgtion, '

L8 )

o 214240 Accordmglyg wWe; rocomrMnd thit in the Llnntatmn Act
1963 in the Schedule, in the second cblumn, against emtry 127, for
the words “thirty days”, the wordg: ‘Wxty days” should be substi-
tuted.!

Order 21, rule 96, aml ﬂbpo‘d!t o

Ml ,f"... it

21 43 With' teﬁemncb to' Oridep: ‘21; rule 9[} the earher Report dis-
cussed® one point. A recommendation had been made in the Four-.
teenth Report® to the effect, that a person applying. to:isebviasde the
sale under ryle PO shonld ;be red to deoosit an amount not’
exceedmg 124 per cent nf‘ reﬁf%] 1ce,,wh1ch ‘amount ‘can be
utilised for awarding costg :f e ap??cafmﬁ Tails. But the Comritis-
sion {in itsReport-on the Code) .stated that as the amount of such
costs would not be very large 1t ﬂurunmecassanv to earry out this

recommendation. NEE
Recommendation e |
e d L T ey
21.43A. We have examined the matter further, and have come
to the conglysion that the regom Jtubn made in the 14th Report
need not be garried out. We agree v the view taken in the Report
_on the Code, . . ,

1. Tu be carried oat in the Limitation Act, 1963
2. 27th R port, page 205, Notn on Ordep21, zate 90 and dgposit.
8. 14th Report, Vol. I, pages 454, 45%. para B1.

L/B(D)220Mof LI&CA— 14
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Order 21, rule 90, and absence of attachment

91.44, Another point concerning Order 21,, rtule 90, which was
discussed in the earlier Report may be noted.’

The Commission noted® that the question whether absence of, or
irregularity in, attachment is, a defect in the ‘publication or conduct
of the sale’ within Order 21, rule 90, had been discussed in several
decisions, At one extreme was the view that attachment is not neces-
sary at all, before sale. At the other extreme stood the view that sale
without attachment is void. A third view was that want of attach-
ment is an “irregularity” but it is not an illegality in publishing or
conducting the sale. According to the fourth view, a sale is not a
nullity merely because of a defect in the attachment or want thereof,
but, if it causes ‘substantial injury’, it can be set aside under rule 90.

The Commission thought that the last view was the correct one.
The object of attachment (it stated) is to bring the property under
the control of the court, and, in the case of immovable pro \
one of the requirements is that the order of attachment ld be
publicly proclaimed. The main object of the proclamation is to give
puglicity to the fact that the sale of the proclaimed property is
in contemplation. The publication of 'the attachment, is, Fhus a step
jeading up to the proclamation of the sale.

The Commission also considered the gquestion whether it was
necessary to insert a provision to clarify the position on the sub-
ject. In fact, in the draft Report which had been circulated, an
Explanation had been proposed to rule 80 to the effect that absence of
or defect of an attachment shall be regarded 2s an irregularity under
this Rule. After some consideration however, it was decided that no
such provision need be inserted,

91.45. It appears to vs that to put the matter beyond doubt, it
may be advisable to insert a specific provision on the subject and the
provision should be to the effect that mere absence of or irregularity
in attechment shall not be a grouad for setting nside the sale.

Recommendation

91.46. Accordingly, we recommend that the following Explanation
should be inserted below Order 21, rule 80—

“Explanation—The mere absence of or defect in attachment of
the property sold shall not of itself be a ground for setting
aside a sale under this rule”

Order 21, Rule 32(3)

9147, The question whether an auction purchaser at a court auc-

tion, on finding that the ju gment debtor has no saleable interestin
the property sold, has a right to sue for a refund of the purchase
money on the ground of failure of consideration, has pr to be &

controversial orte.

1. 27th Report, page 208, note on Order 21.
2. £f. Order 21, rule 84.

T s
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Three different shades of view prevail on the subject—
(1) No such right is available.
(2) Such right is available.
(3) Such right is available, but only on limited grounds.

21.48. The first shade of view is represented by a full Bench deci-
sion of the Andhra Pradesh High Court,’ which holds that the auc-
tion-purchaser cannot, after the confirmation of the sale, maintain
an application for setting aside the sale on the ground that the judg-
ment-debtor had no saleable interest in the property sold.

Referring to Order 21, rule 92, the Court held that after the sale
is confirmed, and had become absolute, the auction-purchaser is pre-
cluded from bringing a suit to set aside the order confirming the
sale. It was also held that Order 21, rule 93 empowers the purchaser
to apply for payment only in cases where the sales are set aside
under rule 92. Here the rule differs from section 315 of the Code of
1882 (its predecessor), which contained the provision that even when
it wag found that the judgment-debtor had no saleable interest in
the property sold, the purchaser could receive back his purchase
money. This was omitted in rule §3.

The Court held that—

{a) There is no scop¢ for invoking the doctrine of “money had
and received” since it could not be postulated that the
executing creditor received money which he had no right
to do, and, by a legal fiction, the receipt by him was for
the use of the plaintiff,

(b} If no one had guaranteed the title of the Judgment-debtor
to the property sold under a legal process and the pur-
caser had purchased only the judgment-debtor’s interest
therein for what #t wag worth it could not be predicted
that there was any failure of consideration for the purchase
of that, or that the judgment-creditor either unjustly or in-
equitably had withdrawn the amount deposited by the
purchaser. The question of failure of consideration would
arise only if there ‘was a convenant of title. In the absence
of it, the principle of money had and received would be
inapplcable, and the suit for return of money cannot be
sustained on that ground.

(c) “Sales in invitum” do not involve a covenant of title.
(d) The purchaser accepts the property with its risks, and the
rule of “caveat emptor” applies to these cases.

(e) As a necessary corollary, be has no right of recovery of
the purchase price, except as contemplated by the provi-
sions of Order 21, Rule 91 read with rule 93.

1. Swuryakanthumma v. Dorayye, ALR. 1965 A Y. 230 (F.B.).
2. Tu the same effect is Ngryan Pillgi v. Gopelon, A.LR. 1987 Ker. 145.
LIB{D)220Mof LIxCA—14(a)
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21.484. The Court thought that p-rhaps’ the reason why the
legislature (in enacting the Code of J,9CI$) thought it fit to take away
the remedy of suit and to limit the scope of the relief envisaged
was that the right of suit involves -delay, uncertainty and often
hardships to execution cregditors, apgd that the quick. and. lnexpen-
sive 1emedy provided by the said rules afford adequate ‘and equi-
table relief to the purchaser, by allowing hl,m to get out of the diffi-
culty before the confirmation of sala L

Bt the right to recover ‘the 'autfion- pr1ce intrease df fr‘alud and
_ m1srepresentat10n ‘which had indticed the purchaser té buy:-the pro-
perty, stands on a different footittg’ Such sales werk held to fall
outside Order 21, and Would be w1thm the prowsmns of the Indlan
Contract Act. -

21.48B. As regards the second shade of view, reference may ‘be
made to a Madras Full Bench cdseowhich strikes a divergent note,
Ramesam J., (Who dehvemd the ]udgment O:E the Fullu.Bench),
observed: “ Lo

“Takjng the first quéstlon viz., whethéy ' the 1‘&5p0ndent is
entitied to a refund’ a} ‘all ‘Eveht by way 'of 4'suit, the qﬂgs—
tion depends upon the n,ght of the pdrties as they
out of the circumstances of the case,” and not  tpon
whether a provision for such a puit i made Jin the Civil
Procedure Code. The Civil Procedire 'Code is a ‘Céde of
objective law, and cannot create rights of setion—though
it may recognise them.or take- them+.away. Forgetting
for a moment all technicalities..and the Codes of Proce-
dure, one would think o ghie facts that the auction pur-
chaser should have a right of action .for .meomey had and
received.” _ .

ii L N * i
2148C. A Calcutta case’ containk - dlscu,ssmn which represents
both the second and the third' shades of view. The Court, while
referring to the situation of the auatmn—purchamr and the argu-
ment that he- should have a mght of suif, observed—.- ;

“If he did not pgs seqs suph’ a {r}ght he l;h be exposed to
logs resulting fro i & cnﬂusi,on a & '8ale between
n

an execution cret 1t0r Judgmeht déﬁﬁor and_yet
_remain  with i redn u ' ‘against’‘Jogt " sustained " in
such circumstances, ﬁes not ¢ him defence-
less, and the auction grcPE ‘I!he purchase
price which he had nai e cah brlng hunfﬁe’lf within the

equitable principles whick justify a suit for mopey had
and received upon the ?und that, it is unconsciousable
© thot the defenddn hmfr rétain the fhotiey d9 agdinst the
plaintiff, That, I think, is'the true position df the auction-
purchaser under ‘the law ipon: principle .and. , apart from
any statutory right which he ‘may pbssess.’s There is au-
thority ‘ulsé' for ' the view. that where an auction-purchaser

1. Macha Koundon v, Kolora Kondan, ATR. 1936 Mad, 50 [F B.).
& Jiskee cuse. v. Manik Molla, ALE, 1936 Cal, 071, 075y
3. See Dorub Ally Khaw v. Abdool Azeez, (1687) 3 Cal. 308, 5 L A&, 18/(F.C.}.

P e
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at a Court sale has suffered loss through the fraud of the
execution creditor or the breach of any duty which the
execution creditor owes to the auction:purchaser, e is en-
titled to receive compensation for the loss which thereby
he has sustained.™'-*-", o ' '

Recommendation o

21.48D. Whatever be the correct view on the existing language,
it appears to us thai something should be,done to improve the posi-
tion. No doubt, to permit the auctiom-purchaser. to sue for refund
from the decree-holder, is to add to the troubles of the decree-holder,
and thus to delay execution. But that seems to be the only possible
alternative. As ‘between the decree-holddr and the auction-purchaser,
if some one has to suffer, the former shewld suffer.

It may not be feasible for 'the court to inguire into the title of
the judgmeni-debtor (at the¢ time of the proclamation), in an elabo-
rate manner; but that does not angwyer the basic guestion, namely,
when a sale held by a2 Court and-gulmipating in a certificate issued
by the court is held to be a nullity fpy, svant of title, by reason of a
defect discovered after expiry of t‘iq-ppripd for making objections

under rule 91 etc., is it justice to dispose of the purchaser’s grievance -

by saying that the puurchaser purchased the property at his peril?
The decree-holdér sheuld - re-imburse him: for the loss suffered by
hitn, because -1t is the decree-hislder 4t whose instance the sale was
held. The abstract prineiple that there is no warranty at eourt sales
fails to vield a just result in this case. H

The auction-purchaser should hawe a right to sue the deeree-
holder, Where a - third party challeniged 'the judgment-debtor’s title
by filing a suit against the auction prrchaser the deeree holder and
judgment-debtor should be necessary parties, arfd in that suit the
court shzll direct the decree-holder to refund the money to the
auction-purchaser. I P

If such a decree is passed, the original execution proceedings
shall be revived at the stage where the sale was ordered, unless. thg
court otherwise directs, This provision is necessary to avoid compli-
cations .as to limitation, - . Ui . ‘
Recommendation s R o

21.49. We, therefore, recomrhend that the following sub-rules
“(5) Where g third party | ﬂzhalkﬂges the judgment-debtor’s

. title by filing o syit agaipst the auction-purcheser, the
decree-holder and the. judgmenp-debtor- shaell be mecessary
parties to the suit; T ' ‘

(6) If the suit referred to in sub-rule 5 is decreed. the court
shall, direct the decree-holder to refund the money to the
arction-purchaser, and, where such an order is passed, the

-edecution proceedings in which the sale had been held

shall, unless the couri otherwise directs, be revived at the

stage at which the sale was ordered.” -

1. Heo Dugal Keishna Naskar v, dmirtaiLal Das, (1902) LL.R.20 Cal. 370,
3. Parvathi Ammal x, Govindasami Pillg, (1916) LR 30 Mad. 803,
3. Balvant Beghunadlh v. Bala, A.1.R. 1922 Bom. 204.

ERE
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Order 21, Rule 102

21.50. With reference to Order 21, Rule 102, the earlier Report’
discussed one point. Order 21, Rule 102 provides that nothing in ryles
89 and 101 shall apply to resistance or obstruction, et¢. by a person
to whom the judgment-debtor has transferred the property after
the institution of the suit in which the decree was passed or to the
dispossession of any such person. The earlier Commission noted that
the words “a person to whom the judgment-debtor has transferred
the property” had created a conflict as to whether an involuntary
szle is caught by these words. One view is that they are cavght. 37

It has aiso been held that the proper remedy of such a person is
to raise the matter under section 47, amd that he has no locus stardi
to maintain an application under rule 100 or to sue under rule 103.%"

A contrary view, however, has been taken by the FPatna High
Court,® on the ground that since old section 333 of the Code of 1882
was adopted at a time when the doctrine of lite pendenrte had not
been extended to a transfer in execution, rule 102 cannot be given the
extended interpretation which section 52 of the Transfer of Property
Act had received.

21:51. The previous Commission, hewever, did net suggest a
change, as it was of the opinion that the former view could prevail.

Recommendation

21.51A. We agree with the previous Commission that the wider
view will prevail, but we would like to codify the view. Accordingly,
we recommend that the following exptanation should be inserted be-
low Order 21, Rule 102——

“Explanation—In this rule, ‘transfer’ includes o transfer by
operation of law™.

Order 21, Rule 103

21.52. Under Order 21, rule 103, a party {hot being a judgment-
debtor) against whom an order is made under rule 98, rule 99, or rule
101, may institute a suit to establish the right which he daims to
the possession of the property; but, suhject te the result of such suit,
if any. the order shall be conclusive. The period of limitation for such
suit js one year’. Now, the question to be considered is. whether it
is necessary to institute a suit within one year, or whether a decision
in a pending suit can be availed of, if it involves the same question.

. 2%th Itepoert, poge 204, note nn Oeder 27, Rule 102,
. Nagewdra Neth v. Bam Krishana, A TR, 1980 Cal. 200,
. Bepin Chandra v. Hem Chandre, ALR. 1839, {al. 0.
Kkem Okand v, Mool Chard, A LR, 1934 Lah. 457.
. Rajara'nam v. Jheikh Hasan Bi, A LR. 1026 Mad. 068,
. (@) Hariher Prasad v. Inthenlal, A LR. 1935 Pat. 230.
{5) une Durga Prasad Roo v. Krishug Reo, LL.R. 24 Pat. 685; ALR. 1946 Pat. 134,
« Artiele 11, Limitation Act, 38 and corresponding article in the 1063 Act,

S Do kG
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According to one view, the policy underlying Ovder 21, rule 103, Civil
Procedure Code is to have speedy settlement of the guestion of title
raised in execution—sales, and what makes the order conclusive
under Order 21, rule 103, is not the failure to institute a suit, but the
failure to have the right established. Where a suit or an appeal al-
veady filed by the claimant is pending at the time when an order
ander Order 21, rule 98, C.P.C. dismissing his claim is made, it is
not, according to this view, obligatory to file a suit under Order 21,
rule 103.

Two single Judges' decisions of the Madras High Court'-* toock
this view, holding that the institution of a suit under Order 21, rule
103, is not the only remedy against the Order under Order 21, rule
98, and that the rule only contemplates the establishment of a right
to the property to supersede the order. But these decisions, it has
been stated® should be deemed to have been over-ruled by the Full
Bench decision of the Madras High Court,' which has held that the
provisions of Order 21, rule 103, are mandatory, and the decision in a
claim petition is final unless the party aggrieved takes the course
indicated in the rule by instituting a suit,

21.53. In a Calcutia case® the Court stated that Order 21, rule
103, does not at all refer to the necessity of obtaining a decree of a
court within one year, and all it requires is the filing of a suit within
one year. It was held in the Calcutta decision that the summary
order was superseded by the decree passed by the trial court in a
pending suit within a year.

In the Madras case of 1969°, it has been observed that the Cal-
cutta decision would lead to an anomalous result. If the passing
of the decree iz delayed beyond one vear by one day, the party
would suffer through no fault of his own,

21.54. In this state of the case-law, it is necessary to make a
clarification. The Madras view and the Calcutta view represent
partial truths, On the one hand, the Calcutta view may, it is true,
lead to_difficulties where the judgment of the court of first instance
is given within a year, but the proceedings are prolonged by reason
of appeal and the appellate judgment is pronounced beyond the
period of one year, Bui, on the other hand. the Calcutta view has
the merit of avoiding duplication of proceedings, because it is illo-
gical to expect a person to file another suit when he has already
filed a suit for the very relief contemplated by the rules, The whole
difficulty is caused by the rigidity of the present provisions, whose
langrage leaves out of consideration a situation where a suit is
already instituted and pending. That tacuna should be remedied’
by providing that where the person affected has already instituted
a suit to establish his right, the order shall be subject to the result
of any such suit.

. Palanippa v. Remusiwany, A LR. 1937 Mad. 532.

. Uinmanatk v, Pedre Souze, ALR. 1950 Mad. 18; (1049 M. E.J. 288,
. Segraman v, P.MS, Mudaliar, ALR. 1969 Mod. 166.

. Seethamma v, Kotareddi, A.I.R. 1969 Mad. 586 (F.B.)

. Gopiram v, Sewariilel, A LR. 19680 Cal. 580.

. Supran, 4

7. Similar amendment may be desirablo in Order 21, rule 63, which contains an auslogroous
Pm THEION o
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Recommendation : S
21.55. We recommend that Order 21, rule 103. should be revised
so as to read as follows:— L _ ‘ .
“1Ua. Any perty not being a judgment-debtor against whom

an order is made under rﬂle 98, rule 99 or rule 101 may
institute a sunit to establish :the right which he claims to

the present possession of. praperty; but, subject to such

suit (if any), and subject to the result of any suit which
may be pending on the date on which the order is moade

atd in which such right -is in issue, the order shall be:

iy

conclusive’™, .
0.21, Rules i04.105 (New)—Hepring of gxecution Proceedings

21.56. It is now well settled ﬂhat owng.z to the non-applicability
of the provisions of section 141 to exe¢rtion proceedings, Order 9,
also does not apply to executién proceedjngs. The result has' beén
that the courts have found it difficult 1o decide the circumstancés' in
which an application for executitin' can ‘be dismissed for non-ap-
pearance, or. if a court has dismissed -an: application for non-appear-
ance whether the court, in the. absence of any specific provision re-
garding the restoration in the C.P.C., restore such application. They
cannpt -be restored under O. R. 8, as thati rule does not apply o
execution proceedings. : f ' C :

The situation has been proposed to be dealt with by the earlier
Report® where two new rvles were inserted to deal with the bear-
ing of applications for execution. We agree with this recommends-
tion. No other amendments are: necessary in this regard. -

1. Simifar amendment be wmade in Order 21, Bule 63,
2. 27th Report, page 72, draft 0- 21, R. 104-105 (Kew}, aud discussion st page 210,
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CHAPTER 22
DEATH, MARRIAGE AND INSOLYENCY OF PARTIES

Introductory ; o , .

22.1 Various “incidental proceedings” are dealt with in Orders
22 to '26. The first is dealt with in Order 22 relating to procedure
in suits when a party dies, marries of!'becomes insolvent, or where
otherwise there is an asmgnrﬁent of the interest of a party in the
subject-matter of the suit. These rules’ were originally 'taken from
the Common Law Procedure'-Act' |and fm-m the relevant Rules of
Courts in England. s i '

Scheme of Order 22 ; P -

22.1A. Very briefly staied, the sehbme of Order 22 is as follows
so far as the effect of death is conedrnell: The mere death df a party
does not cause the suit to abate. if thp right to sue survives. But,
if the right to sue sufvives gnd afparty dies during the pendency. of
the sult an application must be.’ de bmthln the prescribhed peripd®
to the court to make the Iegal representative of the deceased person

a party to the suit. If this is nodidehe;theranih abbtes —hoti vy Yeaton

of death only, but by reason of death of the pariy followed by non-
substitutjori of his legal replesentatiyé; Primarily, the suit abates
“so far as the deceased plaintiff is QOﬁphrhpd" or “as against. the de-’ i
ceased defenddnt, as the case may' be"—Order. 22, rule 3(2) and ryle..
4(2). But, if the nature of the ca jl actm s such that the suit
cannot proceed by or against fheg%- mg aintiffs or de endan.ts
the whole suit may abate. B atpment the suit ¢an bg
revived by making an appliéa oﬁ td urt to set aside the abate-.
ment for sufficient cause. Th ‘anplica 1 for the purpbse must. pe
made’ within the prescrlbed xﬁmnd, thié court has, hoquer power
to cbndorle delay in making application, p

This Order also deals with the effect of marr1age and msol-

vehey on pending suits: But thedg pr vlsmns do not cause . much
difficulty in practice. It is the pr s as to the effeet of death

which are. important,. and wea - shah ndaal with a: few of -them whmh

have caused difficulty. i 31h, )

Order 22, rule 4—power, to W—*hﬁmrphould be dven
.22.2. The first point concedns:Qrder 22, rule 4, under #hich nofi-
suhstltutmn of a legal. remsentatwerﬂuds to abatement nf the suit.
The question whether -the Court shpuld/ in. m proper case. ~have -
power to grant fexemption,in .respett- of ibe: requirenrent -of-'substi- -

tution of the legal representative: was.-comsidered - in the - earlier -

Report® The Commission noted that local amendments giving
such power had been made by the ngh Courts of Calcutta, Madras

1. Commen Law Procedure Act, 1854 (15 &18 Viore. ay e

2. Queations as to limitation are govermed by tlie Limitation Aet, 1963, bec paragraph
23 5, infra. FrreT

3. 27th Report, paces 210-211, Note on Order 22, rule 4- Relaxation of.
1 . 193+ B
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Orissa, etc. in respect of a defendant who has failed to appear and
contest the suit. It however, felt ihat such a change should not be
made, as it would impinge upon the rule that litigation should not
proceed in the absence of the heirs of a person who is dead. These
local Amendments were not therefore, adopted.

22.3. We considered the matter further. At one stage we were.
inclined to add sub-rule (4) in Order 22, rule 4 as follows: —

“(4} The Court, whenever it seems fit, may exempt the plain-
tiff from the necessity to substitute the legal representa-
tive of any defendant against whom the case has been
allowed to proceed ex parte or who has failed to file his
written statement or who, having filed it, has failed to
appear and contest at the hearing, and the judgment in
such a case may be pronounced against such defendant
notwithstanding the death of such defendant, and shall have
the same force and effect as if it had been pronounced
before the death took place.”

224. We have however, come to the conclusion that any such
amendment would amount to passing a decree against a dead man
and would be wrong in principle. Hence no change is recommended.

Order 22, rule 4 and ignorance of death

22.5. On the death of a party, the plaintiff is, under the rules,
required to move for the substitution.of his legal representatives.
The application for substitution has to be made within the time
prescribed by the Limitation Act'. On failure to do so, the suit
abates. Now, when the plaintiff is ignorant of the defendant’s
death, there may be delay in making the application for substitu-
tion of his legal representative. and the question whether the delay
due to such ignorance should be excused for the purpose of limi-
tation has arisen in several cases, it being competent to the court
to excuse delay under section 5, Limitation Act, 1963, provided
there is sufficient reason.

How far ignorance of the death of the party concerned is a
sufficient ground, would depend on the facts of each case’.

22.6. Tt was_for the last-mentioned reason that the earlier Com-
mission, in its Report on the Code* after discussing the position as
above, considered it unnecessary to make an express provision ag ta K
ignorance of death as a sufficient ground. At one stage we were
inclined to think of a solution whereunder due regard could be had
to the fact of ignorance of death, while considering an application
under section 5, Limitation Aet, for comdonation of délay in respect
of an application for setting aside the abatement. This could be
ﬁiemd by the insertion of the following sub-rule in Order 22, rule

1. The period for aubstitution is 90 days (article 120, Limitation Act, 1963}, snd the period
for applieation for setting aside the abatement iv 50 days (article 121) Limitation Act, 1963,

2. (s) Unionof Indin v. Rem Charan ALR. P9648.C. 215,220
(b} ALR. 1051 Sim. 257,
3. Aleo {1969) 69 Punj. L.R. 956, cited in the Yearly Digust,
4. 27th Report, page 210, Note on Order 22, rule 4, and (gnorance of death.
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“Where—

{a) the plaintiff was igrorant of the death of o defendant, and,
could mot, for thet reeson, make an application for subs-
titution of the legal representative under this rule within
the prescribed period as provided in the Limitation Act,
1963;

{b) the suit has, in COnSequUEnces, abated; and

(c) the plaintiff applies for setting eside the abatement and
alse for admission of that application after the prescribed
period under section 5 of that Act on the ground that he
had, by reason of such ignorance, sufficient cause for not
making the application within such period;

the Court shall, in considering the application under the said
section, have due regard to the fact of such ignorance, if
proved”.

Recommendation

22.7. But we are separately recommending a new rule’ which
imposes a duty on the pleader to inform the court about the death
of a party. Hence a provision as to the effect of ignorance is needed.

O?s? tg" role 4-A (New) (Appoiniment of person to represent the
& .

228 In the earlier Report’, a suggestion received from the
Calcutta High Court for the insertion of a provision ta deal with
cases where the legal representative of a deceased party was not
traceable, was also considered. Reference was, in this connection,
made to Order 16, rule 46 of the Rules of the Supreme Court,—
now Order 15, rule 15 of the R.S.C. Revision (1962). The adoption
of a somewhat similar provision was suggested in a judgment of
the Caleutta High Court® also, and the suggestion was repeated in
another case'.

229. The English rule on the subject is intended to cover two.
cases; first, where litigation is intended to be started but there is
no “personal representative”, and secondly, where litigation has
already started, and then a party dies and there is no personal re-
presentative. History of the English rule is discussed in a judgment
of the Court of Appeal’, and the undermentioned authorities" ’
discuss the practice under the English rule.

29 10. The earlier Commission, after considering the above mate-
rial, came to the conclusion that such cases would not be many, and.
therefore, the provision suggested by the Calcutta High Court need .
not be inserted.

1. See Order 22, rule 10-4 (Naw) (proposed); para 22 22, infra.
2, 27th Report, page 211, Note on Ouder 22, rule 4 and legal reprosentative not traceable.

3. Wiliiam Havold (ibhs v. Deda Prasod Roy, {docided on 17-4-1950), 85 Caleutta Law
Journal 230.

1. In the Goods of Glolam Nabi Muogga dated 15-5-1061.

5. Partt v. London Passenger Transport Board (1937) 1 All B.R, 473, 478 {Court of Appeal)
0. fean v. Afston (1347} 1 ANl ELR. 281. .

7. Halsbury, 3vd Bdn. , Vol. 16, pp. 121,134, 203, (and Vol. 9, page 176 for Crunty Comtts),
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22.11, But it apears to us that such a provision wowld be useful.
With increasing urbanisation and growing complexity of sopiety,
cases where the legal representigtive gannot he ascertained, are likely
to increase; and a specific provision te.meet.such sityation would be
desirable. : » P :

22.12. The English provision is wide enough to cover death
before the litigation; but we are tonéerhied only with death during
the pendency of the litigation! We alse-consider it.useful to.give
some indication of the persons,who«eould: be appointed.
Recnmniendation o G L

2213. We, therefore, recomthend {hat the following rule should
be inserted as Order 22, rule #A: R - b

“4A, (1) If, in any suit, it shall appear to the court that any

purty who has died during the pendency of the suit hasf‘

no legal representative, the court may, on thé! L
of any party to the suif, proceed. in the absence of @ person
representing the estgte of the deceased person, or may by...
order appoint the ,Adm;mistmt -Greheral, an officer of. the
court or some other person to represent his estate for the
Hecpurpose: afvther seit; awdnisem Radgweens 8ri orter  subest)
quently given or made in the suit shall, bind the esthts
~ of the deceased person to the sgme ertent as it would
~ have been bound if ¢ yersongl representative of the person

_ had been g party to the sﬂ:,zt o . o
(2) Before making an ovder uhddr: this rule, the Court— -

(a) may; r,gqmre,;rg!)t:_qg . of ;thei_ application  for. .the
" order 1o be given td sich'(if any) of th%persons:,
hagp_gg_g an ‘interest in  {he estate ps it thinks. fit:;
mg 8 ; fle & :

(b) shall ascertai thet the person provosed ;‘.a.ﬁe
appointed tqﬁme "éhtké‘;g.gatdie ts willing to be
""so appointed™. et ‘ ‘ _

R

L L '
I e I TR \ Tyt

Order 22, Rule 8 - _
22.14. Order 22, rule 9(1) is 'as follows:—, - /" .
“9.(1) Where a suit abates or is disshissed under- this order,
. - no fresh suit shall be byought ondhe seme cause.of action”,
28.15: The - rulle 18 'silent on' tht»"ql?@fiéh- whether' the cdtise’ of'
achion: invoked in the abated suit eouMt
later suit,
22.16. The Madras view' is, that the ‘paintiff whose suit has
abated, is not only barred from “a fresh'suit on:the same cause of
action, but he cannit get rid of the efect of the earlier decision by

pleading the same matter as a defence in the subsequent suit. The
contrary view taken in a Bombay cise® was dissented from.

1. Kamatchi dmmal v. dihigarjudays, ALR. 1080 Mal, 486,
2. Jayaaiugv.aopaz,ugu.;;,aBOm_E_R_ﬁgs(j_ﬁ_]iMﬂJ; R

Yel taised” as 4 defence in a*

| oo e
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22.17. The Lehore High Court ! has taken the same view a5 the
Madras High Court. . o .

2918 In the Madras case, it was observed that the decision of
the Lahore High Court is mere in accordance .with the principle
embodied in Order 22, Rule & The earlier determination should he
deemed to be, a decision agginst him, and he cannot get rid of the
effect of the earlier datermination st because he happens to be a
defendant in a subsequent suit. | .

. v B

9919: On the other 'hind, the 'Bombay High Court has held’
that where the legdl répresentatives of the plaintiff, on whose death
‘the suit abated, get into possessibn-6f the property, they are entitled
to resist the suit brought to oust tHern from possession, and that the
previous order of sbatement did not preclude them from setting up
their title by way of defence. This is also the Allahabad view?

Recommendation

22.90. Logically, it would appear that the Bombay view is pre-
ferable. After all, the law should not multiply impediments to just
pleas or defences. Order 22, rule 9, prohibits a fresh suit in order
to avoid undue harassment to the opposite party. But, where the
opposite party himself takes the initiative, and files a suit, there is
no reason why the person whose suit has abated (or his represen-
tative) should be debarred from asserting his rights as a shield.
Procedure should not stand in the way of assertion of lawful claims
or defences, except where such a bar is absolutely necessary. No
sreai consideration of public interest appears to justify the exclu-
sion of such defence. The rule is a disabling rule', znd should be
strictly construed. It does not create res judicote’. It should not,
therefore. be given a wider effect than is absolutely necessary.

Recommendation

2291, We, therefore. recommend that a suitable Explanation
should be inserted in Order 22, rule 9(1), to give effect to the Bom-
bay view. The Explanation could be on the following lines: —

“Explanation—Nothing in this rule shall be construed as
barring, in any later suit, a defence based on the facts
which constituted the cause of action in the suit which
had gbeted or had been dismissed under this Order.”

Order 22, Rule 10 (New)

2222 A new rule is proposed to be inserted to the effect that
where a pleader comes to know of the death of a party to the suit,
he shall inform the court, and the Court, in its turn, shall give

1. Rajo v. Bum Choad, A TR 1933 Lah. 752, 753 (DL B.).

2, Jagasing v. fFopal, (1904) 6 Bom. L.R. 648 {D.B).

2. Bejnd Raghi v, Tef Narain ATH. 1943 AlL 99 {Muthur J.).

4. Luchhman v, Bangi Lal, ALR. 1931 Loh. 79, B0.

5. Sheilh Hobiletle v. Jammune Singh, A LR, 1958 Pat. 85, 96, para 7.

- e aaa A
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notice to the plaintiff of the death. Such a provision will, to some
extent, reduce the complications that arise by reason of the plain-
tiff's ignorance of the death of a defendant. The new rule will be
as follows:—

. “10A.{1) When g pleader appearing for a pariy to the suit

"..,comes to know of the death of that party he sholl mfnrm

1he court gbout it: and the Court shall thereupon give
notice to the plaintiff of the death.

'{2) Where the pleader of a party. on coming io know of his

death, does not, within a reasonchble time, communicate -

the fact of such death to the opposite party, the court

may order him to pay the costs occasioned by his failure
4. to comwmaunicete the fact.”.
a‘l

r

4 j(.
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CHAPTER 23
WITHDRAWAL AND ADJUBTMENT OF SUITS
Introductory

23.1. Rules as to withdrawal and compromise of suifs are con-
tained in Order 23. These rules poughly correspond with the Rules
of Court in England as to the discontinuance of suits,

232, Slade J. has dealt with the mode of dealing with compro-
mises in England'. According to lim there are various ways in which
an action can be disposed of when terms of settlement are arrived
at when the action comes on for trial or in the course of the hearing.

{1) The first one is very wseful where the terms of compromise
consist of an agreement by the defendant to pay a specified’ st of
money by specified instalments on specified dates. Here the court
gives judgment for the total amount agreed to be paid, ~coupled
with a stay of execution so long as the instalments are paid in ac-
cordance with the terms agreed.

(2) The second way, which is no doubt, more appropriate when the
terms of settlement are not so straightforward as the mere payment
of an agreed sum of monew by specified instalments, iz to secure an
Order of the Court, made by censent, that the deﬁendmt, and, it may
be, also the plaintiff,—shall do the things which they have respectively
engaged themselves to do by the terms of settlement, In such a case
the order would take this form. There would be the titie and the pre-
amble and then the order would recite, the terms having been agreed
between the parties: It is ordered that “{(a) the defendant do”, ete.,
“(b) the plaintiff do”, etc. making each of the agreed terms an order
of the court that it should be carried omt,

(3) The third method is what has’become known as “the TOMLIN
form of order”. )

Dashwood v. Dashwood® isd%tge authority for that state-
ment of practice. The ANNUAL FR. E, 1955, P. 2007, goes on 1o
say:

“After this decision TOMLIN, J., stated that in future when #n
action was propesed to be stayed on agreed terms to be
Sc*:iEthledlatht :Ee :drdgg,t ;:ae or.?;r sh be as follows:
an e plaintiff and defendant having agreed to the terms
set forth in the schedule hereto, it is ordered that all fur-
ther proceeding in this action be stayed except for the pur-
pose of carrying such terms into effect. Liberty to apply
as to carrying such terms into effect,”

1. Green v. Bozen, (1855) 2 Al BB, 797.
2. Dashuood v. Dushwood (1927) W.N. 8, 276.

1%
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CuarTer 23

WITHDRAWAL AND ADJUSTMENT OF SUITS
Introductory

23.1. Rules as to withdrawal and compromise of suits are con-
tained in Order 23. These rules roughly correspond with the Rules
of Court in England as to the discontinuance of suits,

23.2. Slade J. has dealt with the mode of dealing with compro-
mises in England'. According to him there are various ways in which
an action can be disposed of when terms of settlement are arrived
at when the action comes on for trial or in the course of tha hearing.

(1) The first one is very useful where the terms of compromise
consist of an agreement by the defendant to pay a specified sum of
money by specified instalments on specified dates. Here the court
gives judgment for the total amount agreed to be paid, coupled
with a stay of execution so long as the instalments are paid in ac-
cordance with the terms agreed.

{2) The second way, which is no doubt, more appropriate when the
terms of settlement are not so straightforward as the mere payment
of an agreed sum of monew by specified instalments, is to secure an
Order of the Court, made by consent, that the defendant, and, it may
be, also the plaintift,-shall do the things which they have respectively

-engaged themselves to do by the terms of settlement, In such a case

the order would take this form. There would be the title and the pre-
amble and then the order would recite, the terms having been agreed
between the parties: It is ordered that “(a) the defendant do”, sate.,
“(b} the plaintiff do”, etc. making each of the agreed terms an order
of the court that it should be carried out.

(3) The third method is what has become known as “‘the TOMLIN
forin of order”,

Dashwood v. Dashwood® is cited as the authority for that state-
ment of practice, The ANNUAL PRACTICE, 1955, P. 2007, goes on to
say:

“After this decision TOMLIN, J., stated that in future when an
action was proposed to be stayed on agreed terms to be
scheduled to the order, the order should be as follows:
and the plaintiff and defendant having agreed to the terms
set forth in the schedule hereto, it is ordered that all fur.
ther proceeding in this action be stayed except for the pur-
pose of carrying such terms into effect, Liberty to apply
as to carrying such terms into effect.”

1. Green v, Bozen, (1955) 2 Al E.R. 797,
B. Daslaoood v, Dheshioant (1927) W K. B, 276,

199
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{4) The fourth method is an order of the court made by consent
staying all further proceedings in the action on the terms agreed
o, :

{5) The {ifth method, which was followed j nt case, is
where théx?e‘ is ntf oi‘ﬁef; 'o‘?rt E{c‘gur't'fgf all, tﬁ%} g)}gi'?ﬁgrely being
told by counsel that the case has been settled on the terr_:g% et ,‘.i.".“iﬁ‘id
on counsels’ briefs, o

23.3. Such’a variety of methods of recording or actifig on com-
promises is not met with in Indian practice. But there does exist a
variety of methods of consensual 'dedfings in connection with litiga-
tion—eg. by making the Judge an arbitrator, by agreeing not to
appeal. by stating a special ‘dase under Order 36, and the like, Some,
but not all of these, fit in with the procedure given in Order 23,
rule 3, vnder which the court is empowered fo record a settlement
or compromise. The most important rules in Order 23, are rule 1
(withdrawal), and rule: 3 (recording of compromise), and most. of the
problems that arise revolves)around #hese rules S :

Order 23, rule 1 . ' .

234, Order 23, rule 1, speaks of two kinds of “withdrawais”- of
suits, namely: —

(1) Withdrawal without permission of the Court to. file a fresh
suit, and : _ .

(2§ Withdrawal with such permission.

The first is governed by sub-rule (1). The zecond is governed by
sub-rules:-(2) and (3). For conveniénce, the frst kird of withdrawal
may be described- as ‘‘absolute” withdrawall , while the second' may
be described as “qualified” withdrawal. The differences in the legal
incidents of the two types of withdraival are well-known, The point
which is proposed to be raised here is one of terminology,—and the
point is, that the use of the same expression to.denote bhoth ithe types
-of action is confusing. An ordinary itigant would certainly get con-
fused, and sometimes even lawyers do not fully realise the difference
between the two, The position would be improved by using the ex-
EFE(SlSi((i)n “abandonfnent” {of suit), where absoluty withdrawal is in-
ended.

Eecommendation

235. Accordingly, we recommend an amendment of Order 23,

rule 1, so a3 to substitute the'expression “abandonment” .
ing re-drafts are suggested for the pu jose :— > The follow

Re-draft of Order 23: rule 1(1)—

“(1) At any time after thé institution of a suit the plaintiff

may. as against all or any of the defendants. abandon hi
suit or abandon part of his clatim,n | andon his

L f. Amalgemated Electricale Co. v. Kululreddy, A.TR. 147) Mys. 155, 157, parg 12

T e
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Order 23, rule 1(2)—
Re-draft of Order 23, rule 1{2), 1(3} and 1(4)—

Substitute the word ‘withdraw’ for the word ‘abandon’.
Re-draft of Order 23, rule 1(3—

(3) “Where the plaintiff abgndors a svit, or abandons part of a
claim, under sub-rule (1), he shall be liable for such costs as the court
may award, and shall be precluded from instituting any fresh suit
in respect of the subject-matter of such suit or such part of the
claim,”

Re-draft of Order 23, rule 1(4)

{4} "Nothing in this rule shall be deemed to authorise the court
to permit one of several plaintiffs to abondon a suit or part of a
clatm under sub-rule (1), or to withdraw under sub-rule (2) without
the consent of the others”

Order 23, rule 1 and exeéution proceedings

23.5A. The question how far Order 23. rule 1 applies to execu-
ticn proceedings has sometimes arisen, For example, in an Allzhabad
case’, the decree-holder filled an application on August 29. 1385 be-
fore the Subordinate Judge requesting that his case may be struck
off for a short time. The Court granted the application, and recorded

an order striking off the case “for the present”. On August 28, 1888,

the decree-holder filed another application for execution, to which
the judgment debtors objected. The Subordinate Judge disallowed the
objections, The judgment-debtors filed an appeal before the Allaha-
bad High Court. The High Court allowed the appeal, and-set aside

the Order of the Subordinate Judge. Hence, aggrieved from this °

decision of the High Court, the decree-holder filed an appeal before
their Lordships of the Privy Council which held that Order 23, rule
1 did not apply. The Privy Council observed*—

“After hearing the appellant er-parte the Court came to the
conclusion that “It is not suggested that section 373 (now
order 23, Rule 1) of the Civil Procedure Code would of its
own force apply to execution proceedings.

The suggestion is that it is applied by force of section 647
(now section 141). But the whole of Chapter XIX of the
Code. consisting of 121 sections. is devoted to the proce-
dure in executions, and it would be surprising if the fra-
mers of the Code had intended to apply another procedure
mostly unsuitable by saving in general terms that the
procedure for suits shoiild be followed as far as appli-

cable ......",
Having taken all aspects into consideration, we are of the view
that it would not be convenient to extend order 23. rule 1 to execu-

tion proceedings.

v. Mekoh Kanr. AR, 1922 Pat, 525,
2. Theakur Prasad <. Palir Tlak, LT.R. 17 AlL A01 (P00,

L/BIDy220Mof LI& ™A 16
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.
poiier 20, rule 1A (New)

/936 We now proceed to deal with a situation not expressly pro-

- vided for in Order 23. Where 2 suit is withdrawn by a plaintiff under

Order 23, rule 1, one of the opposite parties sometimes finds it ne-
cessary to be transposed as a plaintiff, so that he can pursue what-
ever claims he may have made against a co-defendant. The Court
has, under Order 1, rule 10, already a power to order transposition
of parties'. But it appears to be desirable to provide that where

there is a request by the defendani for transposition {as plaintiffy -

in view of withdrawal or abandonment of the suit by the plaintiff,
the court should have due regard to this ronsideration. '

Recommendation

237. The insertion of the following rule in Order 28, is. there-

fore, recommended:—

“{A. Where a suit is withdrgwn or abundoned by a plaintiff
wnder rule 1 of this Order, and a defendant applies fo be
transposed as a pleintiff under Order 1, rule 10, the Court
shall, in considering such application, have due regard
to the question whether the applicant has a substantial
ggestion to be decided as against any of the other defen-

nis”, N

Order 23, Rule 3—Lawful

93.8. Order 23, rule 3 deals with compromises. One of the impor-
tant conditions precedent to the applicability of this rule is that the
compromise must be ‘lawful’. Now, where a decree is passed on
compromise and it is alleged that it embodies terms which are not
lawful, can the validity of the decree be challenged? On this question,
there seems to be a conflict of decisions. We proceed to examine the
case-law on the subject.

239, In 2 Bombay case’, it was held that a consent decree passed
by a Court of competent jurisdiction cannot be treated on the same
footing as a contract between the parties. Tt is true that before a
Court passes a consent decree, it can, and should, examine the lawful-
ness and validity of the terms of the proposed compromise. But once
that stage is passed and a decree follows, different considerations
arise.

93.10. Thus, as were the facts in that case, where the compromise
decree contained a term against alienating certain property, and gave
the other party a right to its possession on such alienation, the decree
was held not to be a nullity, in spite of the fact that the term was
opposed to section 10, Transfer of Property Act. The detree was
merely contrary to law, and hound the parties thereto, unlass it was
set agide by taking proper proceedings.

1. (@) Bduljee v. Vallzbioy. 1.1.R. 7 Bom, 167;
(h, Bhismader v, Rudhakishon, A.LR. 1068 Orisss 230 (reviews cages).

a, ?u;v}iwd Woman v, Murdidhar Shrinives, A LR, 1958 Bom, 412 (Gajendraggdliar and
Vluf# ..... . .

[
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2211. Same iz the Andhra view'.

9319, Tn a recent Mysore case®, it was held that where a com-
promise decree passed by a court of competent jurisdiction contains
a term which is opposed to law or public policy and the decree has
not been set aside in proper proceedings, it is res judicate. The Mysore
High Court, following the Bombay case, said that though the court
should examine the lawfulness and validity of the terms of the pro-
posed conpromise, once that stage is passed and the court has put
its seal of approval o a compromise and made it a deerec of the court,
then that decree is binding between the parties and must be enforced,
unless it ix set aside in a proper proceeding. It was also heid that
“finality of decision is an important principle of law based on public
policy. If a compromise dacree of competent Court. which has not been
set aside, can be ignorsd on the ground of it embodying an illegal
term, there will be confusion and uncertainty.”

23.13. The Madras High Court’ and the Patna High Courl' have
tzken a different view. In the Paina case. a compromise decree provid-
ing for recovery of pension contrary to section 12. Pensions Act, 1871,
was held to be void. (The Bombay case is not referred to in the
Patna judgment).

9314, In the Patna case®, it was observed—

“I+ is a settled princple of law that a contract is not less a
contract and subject to the incident of a contract because
there is superadded the command of the judge. If any
authority is indeed in support of this propoesition, reference
mav be made to Wentworth v. Butlen®. The compromise
is received under the provisions of Order 23. rule 3 of the
Code of Civil Procedure, which states that where it is
praved to the satisfaction of the court that a svit has been
adjusted wholly or in part bv any lawful agreement or
compromise, or where the defendant satisfies the plaintiff
in respect of the whole or any part of the subject-matter
of the suit, the court shall order such agreement compro-
mise or satisfaction to be recorded, and shall pass a decree
in accordance therewith so far as it relates to the suit.”

'9315. The House of Lords’ has decided that a consent decree
beyond the contractual powers of the corporation is void— !
“Tt is quite clear that a company cannot do what is beyond its
legal powers by simply going into court and consenting to
a decree which orders that the thing shall be done.”

1. Venlateshhayye v. Firoyya, A LR 1938 AP. 1 (F.B.}

2. Phima Rooa v, Abdul Reshid, ALR. 1968 Mya. 184 (D.B.).
3. {a} Lakskmarasivemy Naide v. Rongemana. (1930) LL.R. 26 Mad. 31:
ib] Ramachanic v, Venkaalalshminarayoni, ATR. 1919 Mad. 420

4. Raldeo Tha v. Gange Prasad, A TR, 1939 Pat, 17 { Ramaswumi, 1:J and R.K. Chowdhri
T.).

5. Buldeo Jhe v Fangn Prasud, ATT. 1950 Pat. 17, 20 para. 9.

6. Wentuworth v. Bullen, 108 B R, 313, %16 (This case, hawever, does not relute to an sllegal
contract).

. (reat North-West Central Roilway v. Charbhole, (1809) A.C. 114, 124,

L/B(Dj228Mof LI & CA—16(x)
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That case however, is distinguishable from a case of having an
1llegal ohject.

23.16. In the above state of the case-law, it is desirable to make g
clarification. In the interests of finality of litigation, it may be better
to provide that a decree shall not be set aside on the ground of ille
gality' of the comznromise on which it is based.

Recommendation to insert Order 23, Rule 3A

23.16A. Accordingly, we recommend the insertion of the foliow-
mg rule as Chder 23, Rule 3A—
“3A. No suit shall lie to set aside a decree or the ground that
the compromive on which the decree is based woes not
lawjul.” :

Order 23. rule 3—the words “so far as relates to”

23.17. Order 23, rule 3, authorises the court to pass a decree on
a compromise in so far as the compromise relates to the subject
matter of the suit. The controversy on one point under this rule was
noted in the earlier Report’, That controversy® related to the inter-
pretation of the words “so far as relates to the suit” used in Order
23. rule 3.

The question that arose in practice was, whether a decree which
records the terms of a compromise in respect of matters bevond the
scope of the suit is evecutable, or whether the terms of the decrea
relating to matters outside the suit can be enforced {as a contract)
only by a separate suit. Tt was not. however, (in the Commission’s
view} possible to resolve the conflict of decisions by verbal changes,
since the application of the rule may vary according to the factg of
each case. Ag a general amendment was not thus possible. no change
was considered necessary.

23.18. We have given some thought to the matter and come t¢

the conelusion that—

(i) the controversy should be put an end to, and

(11} the only way to put an end to it is to widen the provision,
by requiring the court to pass a decree cavering the whole
compromise, so far as it relates to the parties to the suit,
whether or not the subject matter of the compromise is
confined to the subject of the suit. This will avoid the un.
hecessary controversy that arises under the nresent word-
ing, namely, how much of the compromise has attained the
force of 2 decree, and how much is to he 'eft to be en-
forced by separate agreements. and so or. No doubt, such
a widening can. theorztically, raise questions of jurdis-
diction and court fees. ITn mast cases, however, the wide
power will not affect jurisdiction and court fee, In any
case. the proposed simplification i« need:d, and should
averride any such objections.

L. Acteal amendment not drafted.

3. 27th Repord, page 213, Kote un Order -3, 1l 2 and the worde “‘eo far as relates t27.
3. Nee coase-law disenssed v B Juown v, Dviadya Neika, A LR. 1580 M.P. 280, 252
paras 17 and 18,

-



Recommendation

23.19. Accordingly, we recomm:nd that in Order 23, rule 3, for
the words “so far as reiates to the suit”. the words “so fer as relates
to the pariies to the suit, whether or not the subject-matler of the
ggreemznt comMpromise ar satigfaction is the sume as the subject-
matier of the suit”, should be subetituted.

* Order 23, rule 3-A (New)

2990 In a represenlative suit, leave of the court should be re-
quired before a compremise s reccrded. Befure such leave is given,
notice to interestzd persons cauld te provided for. We have in mind
those suits where a decree passed in the suit can bind persons not
formally on the record. Such a provision is, in our view, required in
order to safeguard the interests of ersons so bound.

?*  Recommendation
9291, A new rule is proposed accordingly, as follows: —

£1f. Order 32, Rule 7 {1).
“3.A. (1) No agreement or compromise in a representative suit
shall be entered into without the leave of the court ex-
pressly recorded in the proceedings; and any such agree-
ment or cOmpPromise enteved into without the leave of the

court so reccrded shall be wvoid.

(lograst Order 32, Rale 7(2).
{2) Before granting such leave, the court shall give notice to
such persons as may apreal to be interested in the suit,
1 in swch manner as it thiiks fit.

Explanation—In this rule, the expression “representative suit”

means— .

(a) a suit under section 91 or section 92.

(b)) a suit under Order 1, rule 8;

(c) @ suit in whicy the manager of an undivided Hindu
family sues or is suel as representing the other mem-
bers of the family:

(d) any other suit in u;hich the decree passed, may by
virtue of the provisims of this Code or of any other
law for the time being in force, bind any person who
is not named as pariy to the suil.”

.n'-\ -

Order 23, rule 3, and the word “proved”

2392 There is anotier point coicerning rule 3. According to this
rule, if it is “proved” to the salisfaction of the Court that a suit has
been lawfully compromised or settled. it is bound 1o pass a decree
accordingly. Now, the vxpression *sroved” has raised an interesting
question: as to how far is the cour: bound to hold an inquiry as to
the factum of the comp-omise. The matter was discussed at length in
a recent Myscre case. The facts were as follows: —

The respondent filed a suit for cancellation of a registered deed
of sale against the petitioner. The petitioner, during the
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course of the suit, filed an application under Order 23, rule
3 (read with section 151) saving that a decree be drawh
up in the terms of the compromise. The respondent con-
tended that there was no agreement, and that he had not
received any money as mentioned in the endorsement, and
that the document had been brought about freudulently.
The Munsiff came to the conelusion on the evidence that
the suit had been settled out of court. An appeal to the
Civil Judge by the respondent was allowed, and the decree
of the Munsiff set aside. On revision before the High Court,
it was contended that the Civil Judge had exceeded his
jurisdiction in examining the allegations of fraud and mis-
representation’.

23.23. The High Court held that Order 23, rule 3, requires that
there should be proof to the satisfaction of the Court that the suit has
been adjusted wholly or in part by an agreement; and, further, suchy
agreement should be lawful., The words “where it ig proved to the
satisfaction of the court” with which the rule opens impose ...... an
obligation on the court to be satisfied that the suit has been genuinely
adjusted in whole or in part ....., that the words “proved to the satis-
faction of the court” are comprehensive enough, indeed seem to have
been intended to empower the Court to go into the merits of the
allegations “set up by the party denying or disagreeing with the
terms of compromise or agreement and decide them, so that the
parties get tull justice in the suit in which a decree in terms of the
compromise is to be passed under the rule. Where the Court finds
during the course of the enquiry that the alleged agreement or com-
promise is vitizted by fraud, misrepresentation ete, jt cannot be said
legally that an agreement has been arrived at. The agreement eon-
templated under the rile envisages the two parties coming to certain
terms voluntarily and of a free will. so as to put an end to the litiga-
tion pending between them in the Court ...... It ({the Court) decides
that the agreement or compromise is vitiated. it can reject it and
proceed to dispose of the suit on merits.”

23.24. The High Court, after reference to the order of the Civil
Judge and to the depositions of the parties, also came to the eon-
clusion that there was no agreement as alleged by the defendant. and
the order of the Civil Judge (for the remand of the suit for disposal

according to law) was therefore affirmmed. .

23.25. The decision is correct on the present language. But it now
requires to be considered whether some modification in the existing Y
position is not called for. in the interest of speed. Reference may be
made to the Punjab Amendment,

In the Punjab, the following provisos have been added to the
existing rule: —

“Provided that the hearing of a suit shall proceed and no ad-
journment shall be granted in it for the purposes of decid-
ing whether there has been any sdjusiment or satisfaetion,
unless the court for reasons to be recorded in writing, thinks

1. Yhetty v. Sosend. A LR, 1970 Mys. 209 {Takol J_.
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fit to grant such adjournment, and provided further that
the judgment in the suit shall not be announced until the
question of adjustment or satisfaction has been decided:

© Provided further that"when an application is made by

all the parties to the suit, either in writing or in open court

through their counsel, that they wish to compromise the

suit, the court may fix a date on which the parties or their
- counsel should appear and the compromise be recorded,
but shall proceed to hear those witnesses in the suit who
are already in attendance unless for any other reason to
be recorded in writing, it considers it impossible or un-
desirable to do so. If. upon the date fixed, no compromise
has been recorded, no further adjournment shall be granted
for this purpose, unless the court, for reasons to be Te-
corded in writing, considers it highly probable that the suit
will be compromised on or before the date to which the
court proposes to adjourn the hearing.”

93.96. A similar provision would be useful. It could, however be
made simpler.

Recommendation

93.97. We therefore, recommend that the following proviso should
be inserted below Order 23, rule 3—

sprovided that where it is alleged by one party and denied by
the other that an adjustment or satisfaction has been arrived
at, the eourt shall decide the question; but no adjournment
shall be granted for the purpose of deciding the guestion
whether there has been any adjustment or satisfaction,
unless the court, for reasons fo be recorded in writing,
thinks fit to grant such adjournment.”

-



CuapTer 24
PAYMENT INTO COURT

Introductory

24.1. In Ovder 24, there are provisions as to payment into Court,
which apply to every suit for debt or damages. The payment amounts
to an admission of the claim in respect of which it is made. There is
no power to pay money into Court with a defence denying liability.
Provision is mzde for the two cases,— -

(a) Where the plaintiff accepts the deposit as satisfaction in
part, and

(b} where he accepts it as satisfaction in full,
No changes are recommended in this QOrder,



CHaPTER 25
SECURITY FOR COSTS
Introduoetory

25.1. One of the incidental proceedings dealt with in the Code
concerns orders requiring security for costs where the plaintiff resides

out of or leave India and does not possess sufficient immowvable pro-

gerty in India. This #s in Order 25. No changes are needed in this
rder.

209



. CHapPTER 26
, COMMISSIONS
Intreductory

26.1. Ovder 26 deals with commissions issued by Courts. Com-
~missiors are of four kinds—to. examine witnesses, to make local in-
- vestigations, to examine accounts and te make partition of immove-

able property. ; . : :

- Most of the provisions for comrnissions to examine absent wit-
nesses were adapted by the framers of the first Code (of 1859) from
an Acl of 1841, :

The rules as ta cornmissions for local investigations are ulti-
matelv derived from three old regulations.

Order 26, ruile 1
96.2. Order 26. rule 1 provides as follows: —
“Any Court may in any suit issue a corqmission for the exami-
nation on interrogatories or otherwise of any person resi-
dent within the local limits of its jurisdiction who is

exempted under this Code from attending the Court or
who is from sickness or infirmity unable to attend it”

Order 26, rule 1, and medical certificate

26.3. A suggestion was made to us, that for proving the sickness
or infirmity of the withess, a certificate signed by a qualified medical
practiticner should be accepted. Even now, we were told, it is being
done in some covrts; but the praectice on the subject is not uniform,
and in some places affidavits® about illness are usually reguired.

We have considered the matter, and see no objection to a prowvi- -
sion permitting the use of such certificate in evidence, at the discre-
tion of the court, for the purposes of Order 26, rule 1.

26.4. The examination, under the rule is “on interrogatories or
atherwise™, It is understood that an order for examination on interro-
gatories is sometimes issuved when the examination should really be
comprehensive.

26.5. It is, in our view, against the intendment of the rule to issue
an order for examination on irterrogatories except in special cases,
and we think it desirable io so provide bv amending the rule.

Recommendation

26.8. Accordingly, we recommend that Order 26, rule 1, should be
revised as follows:—

“1. Any Court may. in any suit, issue a commission for the
examination on interrogatories or otherwise of any person

-1,7,&;7 of 1441.
2. (J. QOrder 18, Tula 1.
20
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resident within the local limits of its jurisdietion whe is
exempted under this Code from attending the Court or
who is from sickness or infirmity ctnable to attend it

Provided that gommission for eraminglion own inlerro-
getories shall not be issued unless the court, for reasoms to
be recorded, thinks it necessary to do so. )

“Explanation—The Court may, for the purposes of Lhi_s rule,
acecept a certificate purporting to be signed by o registered
medical practitioner' as evidence of the sickness or infirmi-
ty of any pevson, without calling the medical practitioner
as u witness.” Coe .o

Order 26, rule 4(1)

26.7. Under Order 26, rule 4(1), any Court may, in any suit, issue
a commission for the examination of---

{(a) any person resident beyond the iocal limiits of its jurisdie-
tion; . .

(b)Y any person who is about to leave such limits hefore the
date on which he is required to be examined in Court; and

(c} any person in the service of the Government, who cannot,
in the opinion of the Court. attend without detriment to
the publie service. ‘

26.8. The rule does not provide for issuing a commission for exa-
- mination on interrogatories. We think that such a wrovision would
be useful’, although examination on interrogalories should be resort-

ed to only in special cases®. ' :

26.9. There iz another point arising out.of Order. 16, Rule 19.

Order 16, Rule 19, provides that a witness shall not be compelled
te attend a Court in person unless he resides.- :

(a) within the jurisdiction of the Court, or

(b) outside the jurisdiction but within the specifiad distance
(roughly, less than fifty miles, or, if there is an established
public conveyance for five-sixth of the distance. then less
than two hundred miles). - ' ,

26.10. Thus, a witness living outside the jurisdiction and heyond
the specified distance cannot be compelled to attend a court in per-
son. For the examination of such person., the Code provides for the
Issue of a commission under Order 26, Rule 4 But the word used
in Order 26, rule 4, is “may”. Now, it is obvious that where the wit-
ness is beyond the jurisdiction and beyond the specified distance. and
vet is one whose evidence is essential, the only mode of examination
is by commission. :

L. It neeessary, the expresaion * regiacerad medieal practitioner” may be deiined.
2. Cf. Order 26, vule t, .
3. Of ameudmant preyersd to @rder 26, ruls 1.
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It would, therefore, be better if* the issue of a commission under
Order 26, rule 4 is made obligatory in such cases, if the evidence of
the witness is essential in the interest of justice. Such an amendment
will give a more correct picture of what the law contemplates.

Recommendation

26.11. Accordingly, we recommend that Order 26, rule 4(1) be
revised as follows:—

“4 (1) Any Court may, in any suit, issue a commission for the
examination on interrogatories or otherwise of—

{a) any person resident beyond the local limits of its juris-
dietion;

(h) any person who is about to leave such limits before
the date on which he is required to be examined in
Court; and

{c) any person in the service of the Government, who
cannot, in the opinion of the Court, attend without
detriment to the public service;

Provided that where, under Order 16, rule 19, a person cannot
be compelled to attend a Court in person, a com-
mission shall be issued for his eromination if his evidence
is considered necessury in the Interests of justice:

Provided further that @ commission for examination on inter-
rogatories shall not be issued unless the Court, for reasons
to be recorded, thinks it necessary to do so”

Order 26, Rule 10A—10-B

26.11A. As already recommended’, new rules 10A to 10C should
be added in Order 28 to provide for scientific investigation etfe.

Order 26, Rule 17

26.12. The Kerala Amendment to Order 26, rule 17 provides.
that wherg the Commissioner is not a.JYudge of the civil court, he
shall not be competent to impose a penalty, but such penalty may
be imposed on the application of the Commissioner by the court
which issued the Commission,

In the Report® of the earlier Commission on the Code, this was
noted. It was, however, considered unmecessary to adopt this minor
amendment.

23.13. But we think that the amendment could be usefully ad-
opted, though there may be not many occasions in practice where
it wounld make much difference.

1. See discuseion as to Order 16, Rule 19.
£. See discussion relating to seetion 7&.
$. ¥7th Report, page 215, Nete on Order 28, Rule 17, ~
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Recommendatiion

26.14. We, therefore, recommend that the following provise
should be inserted below Order 28, Rule 17—
“Provided that when the Commissioner is not ¢ Judge of &
Civil Court, he shall not be competent to impose penal-
ties; but such penalties may be imposed on the applis
cation of such Commissioner by the Court which irswed
the commigsion.”

Order 26 and execution proceedings

26.15A. The Madras High Court' has held that the provisions of
Order 26, rule 4 are not applicable to execution proceedings, and
have not been made so by reason of the provisions of section 141.

Y. Venkayyu v, Retlayys ALE. 1930 Mad. 578,



CuarTER 27
SUITS BY OR AGAINST GOVBRNMENT

Intreduciory

" 971 Order' 27 deals with suits by or against the Government
or public officers in their official capacity. Except as provided by
special Acis. suits sgainst the Government or public officers raay
he instituted in any Court, however inferior. But there are certain
special. provisions appliczble fo stch suits. The procedural provi-
cions in this respect are contained in Order 27.

27 1A, Most of the maiters dealt with in the Ovrder relate to
minor details such as. signing of pleadings. persons authorised to
act. deseription of the plaintiff or defendant, service nf process. fix-
ing a day for appearance. exemption from security and the like, We
shall now discuss such of the rules as require amendment.

Order 27, rule 5
27.9. We first take up Order 27. rule 3, which is as follows:;—
5. The Court, in fixing the day for the Government to answer
io the plaint, shall allow a reasonable time for the neces-
sary communication with the Government through the
sroper channel. and for the issve of instructions 1o the
Government pleader to appear and answer on behalf of
the Government, and mayv extend the time at its discre-
'{."101'1.”

273 In the Report on the Code.’ the guestion of a timelimit for
filing a written stetement by the Government was eonsidered. The
Fourteenth Report’ had recommended an amendment to give the
Government a minimvm period of three months for filing a written
statement. But it was. in the Revort on the Code. considered un-
necessary to lay down any such rigid minimum period applicable
to all c=ses.

274, We apree that such a long minimum period is not needed.
"We on the other hand, think that a period of two months should
arrmally suffice, and in the interest of expedition, we recommend an
amendment substitvting such fixed period, Government, with its re-
sources. should not find this peried too short.

Recommendation

275 Accordngly. we recommend that Order 27. Rule 5, should
be revised as follows:—

“5. The Court, in fixing the day for the Government to answer
to the plaint. shall allow a reasonable time for the neces-
sary communication with the Government through the pro-
per channel, and for the issuc of instructions to the Gov-

1. 27th Revort. page 216, note on Order 27, rule 5.
2 14th Tievart, ¥ol. 1. page 33, nara 13,
214
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ernment pleader to appear and answer on behalf,ef. the. . .

Government, and ey extend the time at its discretion,
but the time so allowed and the time so exrtended shaII
not exceed two months in the gqggregate”.

(_)rder 27A, Rule 5-B {New)

C27.6. It is the unfortunate experience of many- judicial efficers
to deal with litigation between the Government.and the citizen
vhich eould have bheen avoided if the Government had been urged
to go into the merits. and if positive attempts at a settlement had
been made at ear!y stages of the litigation. This, in fact, was one
of the objects behind the provision for notice under section 80 of
the Code. but the object was seldom achieved,

29.7; In our view, the time._has come to insert provisions that
would impress upon all concertied the need for such an approach,
in litigation in which Government is concerned.

"27:8. The Kerala High Courl was consirained tn make these
nbservations?—

“The State, under our Constitution, undertakes economie
activities in 2 vast and widening public sector and inevi-
tably gets involved in disputes with private individuals.
But it must be remembered that the State is no ordinary
party trying to win a case against one of ity own citizens

" by hook or by ecrook; for, the State’s interest is to meet
konest claims, vindicate a substantial defence and never
to score a technical point or over reach a weaker party to
avoid a just liability or secure an unfair advantage,
simply because legal devices provide such an opportunity.
The State is a virtuous litigant and looks with unconcern
on immoral forensic success so that if on the merits the
case is weak, government shows a willingness to settle
the dispute regardless of prestige and other lessor moti-
vations which move private parties to fight in court. The .
lay-out on litigation costs and executive titme by the State
and its agencies is so staggering these davs because of
the large amount of litigation in which it is involved that
a positive and wholesome policy of cutting back on the
volume of law suits by the twin methods of not being temp-
ted into forensic show-downs where a reasonable adjust-
ment is feasible and ever offering to extinguish a pending
proceeding on just terms, giving the legal mentors of gov-
ernment some initiative and authority in this bhehalf.”

-279. We are of the view that there should be some provision em-
phasing the need for positive efforts at settlement, .in suits to which
the Government is a party.

1. Abubnrker.v, Union of Indin, A LR, 1872 Ker. 103, 107, paja § (Trer J.). —~
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Recommendation

97.10. With the above end in view, we recommend the insertion

of the following rule—
45.B (1) In every suit or proceeditg to which the Government i
a party or o public officer gcting i his official capacity is ¢

party, it shall be the duty of the Court in the first instance, -

in every case where it is possible to do %o congistently with
the nature and circumstences of the case, to make: every
endeavour to assist the parties in arriving ot a seftiement
in respect of the subject-matter of the suit.

{2} If, in any such suit or proceeding, at quny stage it appears
to the court that there is a reasonable possibility of a settle-
ment between the parties, the court may edjourn the pro-
ceeding for such period as it thinks ft, to enable attempts
to be made to effect such a sefilement.

(3) The power conferred by sub-rule (2) is in oddition to any
other power of the court to adjourn proceedings.”

Order 27, Rule 5A (New)

97 11. Order 27 deals with suits against the Government and
public officers.

In the Report of the Law Commission' dealing with State liability,
2 recommendation had been made to the effect that when a suit for
demages is filed against the Govermment in respect of any act of
its employee, agent or independent contractor, the employees, etc.
should be impleaded as a party to the suit. It was also stated, that
any claim based on indemnity or contribution by the State may well
be settled in such proceedings, as all the parties will be before the
court. An amendment of the Civil Procedure Code was recommended
on these lines,

27.12. The recommendation was not carried out in the Report of
the Commission on the Code?, (27th Report), as it was felt that a
mandatory provision of the nature suggested was not needed.

27.13. We agree with the view taken in the 27th Report, as a man-
datory provision of the nature suggested in the 14th Report will un-
necessarily cause inconvenience to individual officers. But, we would
like to make a provision for the converse situation, namely, where
a suit is filed against the empioyee for official acts. In such cases, the
Government should, we think, be made a party, so that the question
of State liability is decided in that very suit. Here, a mandatory pro-
vision wovld not cause hardship. to individual officers.

Recommendation

27.14, The following rule is. therefore, recommended: —

u5 A Where g suit iz instituted agoinst a public officer for da-
mages or other relief in respect of any act, aglleged to be
done by him in his official capacity, the Government shall
be joined as a party to the suit”

1. First Report {Linbility of the State in Tort), page 40, para IV (ids).
2. 27th Raport, page 219, note on Order 27, and suity agaiast the Gover nment,

[ — .
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CaapTER 27TA

SUITS INVOLVING SUBSTANTIAL QUESTIONS OF LAW AS TO
THE INTERPRETATION OF THE CONSTITUTION

Iniroduectory

97 A1 Order 27-A. which deals with suits involving constitutional
guestions, was inserted in 1942 by amending Act 23 of 1942, As ori-
winally enacted, it was intended to provide for suits involving sub-
ctantial guestions of law as to the interpretation of the Government
of India Aet’. After the Constitution. it has been adapted, so as to
deal with suits involving substantial gquestions of law 2s to the inter-
pretation of the Constitution.

27-4.2, Its genesis is of interest. In a case which was decided by
the Federal Courl®. the question arose whether. during the hearing
of an appeal in which the constitutional validitv of an Act of the
TProvineial Legislature was impugned, the High Court had the power
to malke the Provinee of U.P. a party. under the provisions of the
Code of Civil Procedure. 1908 as it then stned. While the Federal
Court answered this guestion in the affirmative. the Chief Justice
expressed certain doubis and suggested that the matter *might well
engage the sttention of the Central Legislature™ for, if those doubts
were justified, “private persons eould. by a private settlement of their
dispute. or even by collusion, prevent a Provincizl Government from
obtaining a decision of the Federal Court on issues of the highest
importanca’

27_A3. The Amendment Act accordingly sought tn provide that
in anv suit or appeal in which it appears to the Court that a sub-
stantial question of law as to the interpretation of the Government
of Tndia Act or an Orderin-Council made thereunder is involved,
the Court shall first give notice to the Advorate-Generzl of India
or of the Province as the cese may reguire, and mav, if satisfied that
it is necessary or desirable for the satisfactory determination of the
question so to do, order that the Government cotcerned shall be
added as a ypartv.

27-A.4. One object of Order 27-A, was, thus, obviously to prevent
collusion between private parties who conspire to obtain a a ruvling
shout a constitutional guestion without the court having an oppor-
tunitv to hear the Government,

1

27-A.5. The provision that the Court must give notice to the
Advacate-General has heen adopted in substance from a Canadian
Statute'. As to the provision in Order 27-A, rule 3. barring costs, the

1, Conpare section 304 of the Governmenf of India Act, 1935,
9, U7 P, v, Aatig] Begran, (1940} F.C.R. 110: AT.R. 1841 F.C. 16,

8 Statement of Objerts and Reasons, duted 26th August, 1942 to the Amendment Bill
of 1942,

4. Nea {lie section in the Jedicaturs Act, Ontariv, infre.
n7

T/B(D)229MoILI &TA—16
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reasun seems 1o be this. A quoestion may arise as to the Government’s
right to, or liability fur, costs in proceedings in which the Advocate-
General may appear or in which the Government may be impleaded
as a periy in aceordance with these provisions. As the Advocate-
General or the Government would, in such cases, come in more to
protect their own interests than for the purpose of making the action
effective betwren the criginal parties. it seems to have been consi-
dered reasonable that ordinarily the Government should have no
right to, or liability for, costs in the first instance, If, after the Gov-
ernment is added as a party, the case is decided one way or the
other. further proceedings by way of zppeal by the Government or
any of the original parties will, nf course, be governed as to costs
by the general principles governing all actions. In some cases, how-
ever, special considerations may arise, either because of the manner
in which the Government or one or other of the parties conducts
the case. or hecause of the special nature of the case. In this special
class of cases, the Court can depart from the general prineiple above
indicated, and make special order as to costs

27-0.6. In Canada, there are similar provisions., The Judicature
Act' in Ontario, for example, provides as follows®:—

“20. {1) In any action in which the Attorney-General for
Canada or the Attorney-General for Ontario is a party
plaintiff and the other Attorney-General is z party defen-
dant, the Court has jurisdiction to make a declaration as
to the validity in whole or in party of “any statute of the
Legistature or any statute of the Parliament of Canada
that by its terms purports to have foree in Ontario, though
nn further relief be praved or sought.

(2) The judgement in any such action is svbject to appeal as
in ordinary cases.

#33. (1) Where in an action or other proceeding the constitu-
tionnl volidity of any Act or enactment of the Parliament
of Canada or of the Legislature is brought in question,
it shall not be adjusted to be invalid until after notice
has heen given o the Attorney-General for Canada and
to the Attorney-General for Ontario.

(2) The notice shall state what Act or part of an Act iz in
question and the day on which the gquestion is to be
argued, and shall give such other particulars as are neces-
sary to show the constitutional point proposed to be
argued.

{(3) Subject to the rules, the notice shall be served six davs
before the dav named for the argument.

(4) The Attorney-General for Cenada and the Attorney-
General for Ontario are entitled a= of right to be heard
either in person or bv counsel notwithstanding that the
Crown is not a party to the action or proceedings.

1, The Judicature Act, R.S.O._‘lﬂﬁﬂ . 197 {Ontario, Canada).
%, Laskin Canadisn Constitutional Law {1960}, page 147.

L el
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(5} Where in an action or proceeding to which this section
applies the Aitorney-General for Canada or the Attorney-
General for Ontario appears in persoh or by counsel,
each shall be deemed to he a party to the action or pre-
ceeding for thc purpose of an appeal from any adjudi-
cation as to the constitutiona) validity of any Act or
caacoment in guestion in the action or proceeding.”

27-A.7. For comparabe legislation see the Constitutional Ques-
tions Act. R.S.A. 1955 c¢. 55; The Judicature Act, RS.A 1935, e
164, s. 31; Constitutional Questions Determination Act, R.S.B.C.
1948, c. 66, am. 1953, ¢, 11; An Act for Expediting the Decision of
Constitutional and Other Provincial Questions, RS.M. 1954, c. 44;
The Queen’s Bench Act, R.S.M. 1954, ¢. 52, s. 72; Judicature Act,
RSN.R. 1952, ¢. 120, ss. 24 and 24A; The Judicature Act, R.S.M.S.
1952, ¢. 114, s. 84 {enacled by 1953, No. 33); Constitutional Ques-
tions Aet, R.S.N.S. 1954, ¢ 50. The Judicature Act, RS.DP.EI 1951,
¢. 79, 3. 39; Coustitutional Questions Act, R.5.S. 1953, ¢. 78.

Order 27A, Rule 1

97-A.8. On the question whether in a case which involves a ques-
tion referred to in Order 27-A, rule 1, notice must be given to the
Advocate-General or the Attorney-General, as the case may be,
irrespective of the considerations whether the State is already a
party to the suit, there are three reported cases from Bombay,
Allahabad and Patna.

27-A5. In the Bombay case,’ section 6{4)(a) of the Bombay Land
Requisition Act. 1948 was challenged as contravening the provisions
of the Constitution. The petition, the Court held, involved a substan-
tial question of law as to the interpretation of the Constitution, and
Order 27-A. Rule 1 made it mandatory for the Court fo give notice
to the Advocate-General or the Attorney-General as the case may
be. The Court observed—-

“As the rule stands, it is clear and explicit and, as I said
before, mandatory and it makes it incumbent upon the
Court in every suit where such a question arises to give
notice to the Advocate-General or the Attorney-General
as the case may be”

27-A.10. Tt was urged that if the State or Union was already a
party to the suit or proceeding, then no object could be served by
giving notice to the Advocate-General or Attorney-General. The
Court did not agree with thig view. The court referred to such in-
stances as. where the Advocate-General represents a charity or where,
apart from being the legal adviser of the State, the Advocate-General
not only represents the State but also the bar as its leader. The
Court held that “The Advocate-Generals and the Attorney-General
have indenendent rights and independent function to discharge and
an occasion may arise when the presence of either one or the other
may be necessary irrespective of whether the State or the Union
is a party to that litigation.”

1, Helaan v, State of Boinboy. ATR. 1951 Bom. 121,124 (D.R.) (Chagla (\J. and G:L}'endfﬁ-
zadkar J.).

LiB{D229MufLI&CA—16(a)
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27-A11. Neferring to Order 2TA, rule 2, the Court said -
“This seems to suggest that the draftsman of the rule contem-
plated that even where the State or the Union was added
as & party to the suit. the Advocate General may still ap-
pear and, therefore, the guestion of costs had to be dealt
with both with regard to the State and the Advocate-
General.”

77-A12, I the Allahabad case ' one of the issuss involved was
whether the dismissal of a Government emplevee had been ardered
bv a competent autharity, and whether sufficient oprortunity had
been given to him to defend. In the High Court, after the hearing of
the case had almost concluded, counsel for the State requested that
notice of the appeal should be sent to the Advocate-General of the
State, inasmuch as according to him, (Counsel for the State) the case
involved a substantial question of law as tg the interpretation of
the Constitution referred to Order 27A. rule 1, Civil Procedure Code.
The Court held that these two points at issue did not involve any
substantial question of law as o the interpretation of the Consti-
tution, and observed: —

“The State is party to this appeal, and the case on behalf of
the State had been argued by the learned standing Counsel.
We, therefore, find ourselves unable to accede to the request
made by the learned counsel for the respondent.”

27-A.13. In one Patna case®. the wvires of the Svits Valuation Act
was challenged in a suit between private parties. Government was
not a party. For the appellant, it was urged that certain sections of
the Act were ultra virves the provisions of article 14 of the Constitu-
tion. But it was conceded that this point could not be decided in
second appeal, because no notice of this particular ground had been
given to tne Attorney-General, az required under Qrd=r 27-A.

Recommendation

?7-A14. we have examined the question whethet the present posi-
tion in respect of the point discussed above should be allowed to
continue. Having regard to what was said in the Bombav case. we
would not disturb the present provision. '

27-A.15 We now nroceed te discuss one point which concerns the
scope of Order 27-A as a whole, It mav be noted that Order 27-A is
confined to situations where the wvalidity of an Aet is challenged,
and does not deal with questicns relating to wvalidity of statutory
rules and orders (and other statutory instrument:)

We have considered this guestion, having regard to the increas-
ing importance of statutory instruments We are of the wview that
when the vires of a statutory instrument is challenged in a suit. the
authority which issued the instrument should be made a partv to
the suit, Even now, the promulgating authority would appeni to he

L g Peadpesh v Stoke of TP, (196%) Lab. LC. 302, 318, para 80 (D.B.),
3. Tater Tron gned Steal o, v, dran Chondra, A TR, 197 Pat. 246 (D.I),
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a proper party,' in such cases. But our intention is to make the posi-
tion more explicit in this rvespect. It 3s desirabic that the Govern-
ment or other authoriiy issuing the instrument is given an oppor-
tunity to join as g party, in such cases. The amendments which we
recormnmend in this regard will be substantially on the same pattern
as the prescni provisions in Ovder 27-A, which govern cases nvolv-
ing substantial guestions of law as to the mterpretation of the
Constitution.

Recommendation
27-A-16. Accordingly, we make the following recemmendations
for amendment of Order 27TA:—
(i) The heading of Order o7 A shou.d be revised, so as to read
as follows:—
“Guits involving a substantizl question of law as ta the
interpretation of the Censtitution or as to the valitity
of any steiutory instrument.”

{Order 27-A, rule 1 will remain unchanged].
{(ii) The following new rule should be added as rule 1-A:—

“1-A. In any suit in which t appears to the court that any
guestion as to the validity of any stalutory NStrit.
ment, not heing a question ol the nature mentioned
in rule 1. is involved, the court shall not proceed Lo
determine that question wuntil after notice has been
given—

“(a) to the Government Pleader, if the guestion con.
cerns the Government, O ‘

(b) to the authority which issued the stetutory instru-
ment, if the guestion concerns an author.ly other
than the Government.

Explanation—In this rule. ‘statutory instrument’
means g Ttule, notificetion, bye-law, order, scheme
or form made under an endgctment.’™

[Order 27-A, rule 2, will remain unchangead].
(iii} The following new rule should be added as rule 2-A:—

“3_A. The Court may, at any stage of the proceedings, tn
any suit involving any such question os is referred to
in rule 1-4, order that the Governmeng or other au-
thority shall be added as o defendunt—

“(a) if the Government pleader or the pleader cppear-
ing in the case for the authority which issued Lhe
instrument, as the case may be, whether upon
receipt of notice under rule 1-4 or otherwise, ap-
plies for such addition, and

1 Opder 1. Bade e
3. In the alrernative, the deiinitivn sonkd be plavesd ab the: ek of the Oeder,
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(b} the court is sciified that such addition is neces-
sary or desivable for the satisfactory determing-
tion of the question”

{(iv) Order 27-A, ruile 3, should be revised as follows: —

"3 Where, under rule 2 or rule 2-4 the Government or any
other authority is added as a defendant in a suit, the
Altornev-General, the Advocate-General or the Govern-
ment Pleader, or the Government or other authority,
shall not be entitled to or liable for costs in the court
which ordered the addition, unless the Cnurt, having
regard to all the circumstances of the case, for any
special reason ctherwise orders.”

l}



TCHAPTER 29

SUITS BY OR AGAINST SOLDIERS ETC.

Introductery

981, Order 28 deals with suits by or against members of the
armed forces. The provisions of the Order are mainly designed to
avoid the inconvenience that may be caused to a member of the
armed forces who has to appear as a party to a suit, but cannot
obtain leave of absence, Mainly, the rules empower him to appoint
some other person for the purpose. No changes are recommended
in this Order.



CHAPTER 29

SUITS BY AND AGAINST CORPORATIONS
Introductory

20.1. Order 29 deals with su'ts by ‘and against corporalions,
There are provisions for the subscription and verification of the
plaint, and for service of the summons on a corporation. Ag regards
forum in the case of suits against corporations, Explanation II to
section 17 is relevant. The Court may require the personal appear-
ance of any principal officer of a corporation, able to answer material
questions relating to the suit. There are not many points of eontro-
versy concerning this Order. We therefore recommend no change in
this Order.

1. Hee discussion relating to section 17,
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CHAPTER 30

SUITS BY OR AGAINST FIRMS
Introductory
30.1. Ovder 30 deals with suits by or against firms,

The main provision authorises suing of partners in the name of
the i, i¥sciosure ol partners’ name is provided for, as also service.
Appearance of partners is dealt with. There is no appcarance except
by partners. Appearance under protest is allowed. A suit against a
person as carrying on business in a name other than his own is
governed by similar provisions.

Order 30, rule 2

30.2. An amendment has been made to Order 30, rule 2(3) by the
High Court of Orissa, under which the names of the partners diselos-
ed in the manner stated in Order 30, rule 2(1) “shall appear in the
decree”. The question whether this amendment should be adopted for
facilitating the execution of the decree against individual partners
was congidered in the earlier Report,’ but it was felt that there was
no need for any such provision.

30.3. We are, however, of lhe view that the Orissa amendment
is a useful one, and the particulars proposed to be added may come
in handy at the stage of execution.

Recommendation

30.4. Accordingly, we recommend that the proviso to  Order 30,
rule 2 should be revised as follows:—

“Provided that all proceedings shall nevertheless continue in
the name of the firm, but the name of the pariners dis-
closed in the manner stated in sub-rule (1) shall be entered
in the decree”

1, #5th Report, puge 2106, note on Order 30, Bule 2.
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CHaPTER 31

SUITS BY AND AGAINST TRUSTEES AND EXECUTORS

Introductory

31.1. In the Order relating to suits by and against trustees, exe-
cutors and administrators, Order 31—the Code first provides that
in suits concerning trust-property, the trustee shall represent the
beneficiaries. and that, unless the Court ntherwise directs the bene-
ficiaries need not be made parties. The Court will order the benefi-
ciaries to be made parties, when the trustees etc. are wholly un-
interested in the matter, or have an adverse interest therein, No

changes are recommended in this Order.

h



CHAPTER 32

SUITS BY AND AGAINST MINORS

Introductory

32.1. Order 32 relating to suits by and against mincrs is sub-
stantialiy taken from the rules of the High Court at Fort William,
dated 10th June, 1874 In the case of a minor plaintiff, the provision
is that he should be represented through a next friend. In the case
of a minor defendant, the provision is that he should be represented
by a guardian for the suit, to be appointed by the Court.

32.2. There are provisions as to who may act as next friend or
be appointed guardian for the suit, the main object being to protect
the interests of the minor. With the same end in view, the Order
imposes restrictions on—

{a) receipt by the next friend or guardian for the suit, of pro-
perty under a decree for minor;

{b) agreement or compromise by the next friend or guardian
for the suit.

Retirement of next friend, removal of the next friend, and retire-
ment, removal or death of the guardian for the suif, are provided
for. The course to be followed by a minor on attaining majority, is
also dealt with. Unreasonable or improper suits by the next friend
are also dealt with, Application of these rules to persons of unsound
mind is provided for.

We shall now deal with such points as reguire amendments.

Order 32, Rule 3(4)

32.3. Under Order 32, rule 3(4), notice of an application for ap-
pointment of a guardian ad litem is to be given to the father or other
natural guardian of the minor, It appears to us that the notice
should be given to the mother also, even where she is not the natural
guardian. We also concur with certain other amendments recom-
mended in the earlier Report.!

Re-draft of Order 32, Rule 3

324. Accordingly, we recommend as follows:—

In rule 3 of Order 32 or sub-rule (4), the following sub-rules
should be substituted:—

“(4) Mo order shall be made on any application under thiz rule
except—
(a) upon notice to—
(i) the guardian of the minor appointed or declared by an
authority competent in that behalf, or, where there
is no such guardian, ......... the father or other natural

i 27th Report, note on Order 32, vule 3(4). T
a7
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guardian ol the minor, or where there is no father or
other natural guardian, the person in whose care the
minor is,

(i) the mother of the minor elso, and

(b) after hearing any objection which may be urged on
behalf of any person served with notice under this
sub-rule.

(44) The Court may, in any case, of it Lhinks fit, wsue notice
under sub-rule (2) to the miror also™

Order 32, Rule 3A (New) (Effect of adverse interest)

325, Where a guardian or next friend has conducted the suit
with care and honesty, can the decree be set aside on the ground
thas he had an adverse interest? Of ccurse, the objections which the
minor {or other persons looking after his welfare) may like to urge
as to the partiality of any persen, can always be taken when notice
is issued under Order 32, rule 4. But, if the notice does not reach
the minor or the person looking after his welfare, then difficuity
may arise. On the one hand, it is desirable that a decree of a court
should not be liable to be set aside except for strong reasons. On the
other hand, justice vequires that a minor should not be bound by the
acts of a guardian adverse to the minor’s interests.

92 6. Discussion of the case-law on the subject must stari with
a Privy Council decision.' In that case, the suit was filed on behalf
of the minor for a declavation that certain decrees and sales were
invalid beczuse the minor had not been properly represented in the
proceedings from which they resuited. 1t was held that the decrees
and proceedings were invalid, because the sister of the minor, being
a married woman, was nct the proper person to be appointed as
guardian ad litenr, and, as regards the other guardian, who was the
minor's uncle, his interest was obviously adverse, as he had purchased
in the name of his sons the decree passed against the minor's father,
and was thus personally interested in the minor’s estate adversely
to her. All this was proved in the suit to set aside the decrees and
sales, angd it was therefore held that the minor was never a party to

any of the suits n the proper sense of the term.

99.7. The learned Subordirate Judge had fouvnd that® the pro-
ceedings impeached in the plaint tailed as against the plaintifi (ap-
pellant), because she was not properly repersented in them. He he'd
that Ulfat-un-nisa, ag a married womarn, could not have been appoint-
ed guardian ad litem, and that Mauladad, whose sons were merely
benami purchasers on his behalf, and had an interest adverse to
that of the minor, and was therefore disqualified. The High Court
on appeal set aside his decree, and dismissed the suit upon the ground
that—
“the decrees upon which the execution proceedings were found-

ed are not in any way impeached in the suit, not could

they be. The impeached transactions were proceedings on
those decrees in execution, and, this being so, it was the

1, R:;hi.rl R Nriasa- v. Mohanuead Ismnil, (19097 LLR. 31 All 372 (12.C.).
1. Rashid vn Niesy v. Mihammad fTsmail, (1909 T.L.R. 31 All. 572-382 (P.C.).
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proper course for the plaintiff, if she had any objection to
rmake to the cxecution of the decrees, to raise these objec-
tions under the provisions of section 244 of the Code of
Civil Procedure, and not by a separate suit.”

32.8. The Privy Council observed—

“With all respect to the learned Judges of the High Court,
the'r Tovdships are unable to agree with this conelvsion.
Section 244 of the Civil Procedurce Code applies to gues-
tions arising between parties to the suit in which the
decree was passed, that is to say. hetween parties whe
heve been promerly made parties in accordance with the
provisions of the Code. Their Lordships agree with the
Subordinate Judge that the appellant was never a party
tn any of these suits in the proper sense of the term. “Her
sister. Ulfat-un-nisa. was a married woman, and therefore
was disqualified under section 457 of the Code from being
appointed guardian for the suit. and Mauladad’s interest
was obviously adverse to that of the minor.”

32.9. This decision was followed by the High Court of Madras,
and it was held that where the interest of a guardian ad litem is
obviously adverse, the decree is a nullity’ The High Court of
Travancore-Cochin also seems® to have held that the decree is a
nullity.

32.10. In an Allahabad case, it wag observed—

It is now gettled law that where a grardian »d litem has an
interest adwverse to the minors, they are to be considered
as not having been properly represented in the suit. and
the decree is not binding on them.”

3211 Tn a latler Madras case,' the guestion whether the notice
given to the father was sufficient notice, was considercd in the con-
text of a suit on a mortgage where the executant of the mortgage
wag appeinted guardian ad lifem of his minor s m. The court, refer-
ring to the above guestion, observed—

“This again depends on whether the appointment of the father
as guardian ad Titem is absolutely wvoid, or ig onlv wvoid-
able. We think that in cases where a person contests the
validity of the appointment of a guardian ad litem on the
ground that his interests are adverse, and where there is
no express prohibition in law as to the appointment of a
person except on the ground that his interests are adwverse,
the party must prove that the facts do show that the inte-
rests of the guardian ad litem are adverse. and that owing
to that fact the guardian did not act in the interest of the
minor and did not conduct the defence with proper dili-
gence or raise proper defences to the suit and that the
minor has been prejudiced.”

L, Nllappa Goundon v. Mase Naiken {1924) LLR. 47 Mad. 70, A.T.R. 1924 Mud. 297,
8. Temeadl Thrahim v. Mathaickerian, A LR. 1958 Tr. Co. 701,

E Chirangilul v, Syed Hyos AL, ALR. 1924 All, 751 {Domilo and Dalal T1.}.

b, Mareti Swamuer v, Subremonie, A LR, 1029 Mad. 393, 394,
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32.12. In a Calcuita case,' Rankin, C. J. doubted whether the
Privy Council case’ went so far as to hoid that the appointment
of a guardian ad litem whose interest was adverse rendered the
decree a nullity in every case.

32.13. The Bombay High Court has observed® that where a
minor plaintiff is not properly represented in a suit, he is not en-
titled to ignore the decree passed therein and to file a fresh suit
to have the issves tried on the merits. He should sue to set aside
the decree in the prior suit, and 1o revive that suit.

32.14. In a Patna case,' the suit was filed to set aside the mort-
gege decree on the ground that the minors were not properly re-
presented by their father. as his interest was adverse. It was held
gn the evidence that as the defences open to the mitors were not
put forward by the guardian, the decree was not binding on them,
but that it cannot be said without going into the merits that the
decree was bad simply because the father's interest conflicted with
that of the sons,

32.15. In a Bombay case’, the position in the case of members
of a Hindy joint family was thus summarised—

“Tn the case of a Hindu joint family where the manager has
the power to bind the minor members of the coparce-
nary by an aliemation for legal necessity, it is open to
the son to challenge it in 2 suit brought to enforce the
alienation on the ground that although it may bhe bind-
ing on the manager, it is not bindihg on the minor. Hisg
interest may, therefore. conflict with that of the mana-
ger, as the defences of both may be sepsrate debt con
the family. In such a case it would not be desirable to
appoint the manager as the guardian ad litem for the
minor in the suit, but if he is <o apmointed and a decree
is passed against the minor’s interest in the property, it
cannot be said, in absence of fraud or collusion on the
party of the manager, that the decree is a nullity merely
because the manager ought not to have been appointed
as his guardian. If th: minor subsequently sues to set
aside the decree, he must show that the alienation was
not, in fact, hinding on him. This would be especially
5o where the manager ig the father who is the natural
guardian of the minor and whose personal debts also are
binding on the son if they are antecedent to the aliena-
tion and azre not itlegal or immoral, In the present case.
there is no proof of fraud or collusion on the part of
the father. and the debits for which the mortgage and
the sale were made are not shown as not binding on the
son. The interests of the father and the son are not thus
conflicting. We are of opinion, therefore, that the mort-
gage decree is not proved to be not binding on the son
on this ground.”

1. Keeikehe ANdd Kearim v, Phalaeedee (1928) 55 Cal 55, Cal, 1207 AT R, 1928 Ol 814,
. Rashid wnovo Mubhammeed Tsmeail, (1909) TL.R. 31 AllL 472 (P.C).

. Tarman v. Seresoati, A LR, 195% Bam. 125,

. Oritradhar Nargin Das v. Khider Thakur, A LR. 1938 Put. 437,

. Mahkadew v, Shankor, A LR, 1943 Bom, 387, 380 (Davatia & Lokur JJ).
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3716, We are of the view thal the position should be sett_'led
in this respect. Mere adverse interest is not, zccording to  the view
of most High Courts, a ground for setting aside the decree. But,
where the minor is prejudiced by reason of such adverse interest,
the decree can be set as de. These propositions should be enacted
into law. At the same time, the ordinary rule that the decree can
be set aside on the ground of gross negligence or misconduct on
the part of the guardian leading to prejudice, should remain un-
affected, since it is independent of any question of adverse inte-
rest.

32.17. It was suggested to us that it would be better to consid-r
this point under the Evidence Act, but since it also concerns the
Code, we are dealing with it here.

32.18. No doubt, theovetically, an adverse interest should be
sufficient for setting aside the deeree, because the minor is mnot
represented. But, stch a provision would create practical compli-
cations, and affect the finality of decrees in numerous suits to
which minors are parties. The guestion is of choice between the
abstract pristine view of mere adverse interest (on the one hand),
and adverse interest leading to prejudice to the minor (on the
other hand). The latter seems to be the present position, and is the
only practical view.

Recommendation
2919, We, therefore, recommend that the following rule
should be added in Order 32:—

“3A. (1) No decree passed ageinst a minor shall be set aside
merely on the ground that the next friend or guardian
for the suit of the minor hed an inierest in the subject-
matter of the suit adverse to thot of the minor; but the
fact that by reason of such adverse interest of the next
friend or guardian for the suit, prejudice has been cqused
to the interests of the minor, shall be a ground for set-
ting eside the decree.

(2) Nothing in this rule shall preclude the minor from ob-
tatning any telief availeble under low by reason of the
misconduct or gross negligence on the part of the next
friend or guardian for th~ suif. resulting in prejudice to
the interests of the minor.”

Order 32, rule 15

32.20. In the earlier Report! a recommendstion was made for
the insertion of a new rule—2A—in Order 32, in the following
terms:

“2A. (1) Where a suit has been instituted on behalf of the
minor by his next friend, the Court may, at any stage
of the suit, either of its own motion or on the applica-
tion of any defendant, and for reasons to be recorded,
order the next friend to give security for the payment
of all costs incurred or likely to be incurred by the
defendant, )

1, 27th Report, Note on Order 32, Rele 2-A, (New), and draft at page 76.
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(2) Where such a suit is instituted in forma pauperis, the
security  shall ineclude the court-fees pavable to the
Governimert. :

{3) The provisions of rule 2 of Grder 25 shall, so far as may
be, apply to a suit where the Court makes an order
under this rule directing security to be furnished.”

32.21. This followed broadly the DMadras amendment on  the
s bjeet,

Question of secarity

32,22, We agree with this recommendation. The reason whj.r_we
refer to it here is, however, connected with another provision,
ramely Order 32. rule 15

Under Order 32, rule 15, the provisions contained in Rules 1
to 14 of the Orders, so fayr as they are applicable, shall extend to
persons adjudged to be of unsound mind and to persons who,
though not so adjudged. are found by the Court on inguiry, by
reason of unsoundness of mind or mental infirmity, to be capable
of protecting their interests when suing or being sued. Now, lhe
Madras amendment to Order 32, rule 15 excludes the operation of
rule 2A (security demanded from next friend or guardian) i.e. the

newly inseried rule in relation to persons of unsound mind etc. -

The previous Commission noted this, but considered it urneres-
sary to have any such provision.!

Supervening insanity

32.23. Another question relevant to Order 32 yule 15 is of super-
vening insanity. This had also been considered by the previous Com:
mission' in the carlier Report. (at present. rtule 2 does not apply
in such case)” It would appear that in England’, in case of super-
vening insanity. the acticn must be carried on by the next friend
(who will, usvally, he the receiver in lunaecy). The previous Com-
mission took note of this _ position. However, it thought thet as
such cases are not frequent, no amendment was required in the
earlier Report.

3224. We think that although both these points are minor,
they should be suitably dealt with.

1. 8%th Repurt, page 224, Note on Order 32, Rale 15.

. Fiem Deokaren Dag v, Debi Suhet, ALR., 1936 Lah. 7, 8 {Becke J.).

. Bec Order 16, rule 17 and Order 17, rule 4, R.4.0. (Bag.) and commentary thereon in
the Annua! Practice.
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Recommendation

32.25. Accordingly, we recommend that Order 32, rule 15,
<. shotld be revised as follows:—

¥15. The provisions contained in Rules 1 to 14, other than rule
' 24, sp far as they are applicable, shall extend to persons
b adjudged to be of unsound mind before or during the pen-
dency of the suit, and to persons who, though not  so
adjudged, are found by the Court on inguiry, by reason
of unsoundness of mind or mental infirmity, to be in-
‘ capable of protection their interests when suing or being

sued.”

—_ gy - -

‘,t
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CHAPTER 32A
SUITS CONCEENING THE FAMILY

Introductory

32A.1. We propose to add a new Order, intended to deal with
suits relating to matters concerning the family. We explain below
the reasons for adding it,

Peculiarity of disputes concerning the family

32A.2 In the administration of justice, in disputes relating to
the family, vne has to keep in mind the human relationships with
which one is dealing. The objective of family counselling, as a
method of achieving the ultimate object of preservation of the
family, is to be kept in the forefromnt.

32A.3. Litigation concerning or involving affairs of the famiiy,
therefore, requires a special approach, in view of the serious emo-
tional aspects involved. For this sensitive area of personal rela-
tionghip, our ordinary judicial procedure is not ideally suited As
Sir Garfield Barwick (then Attorney-General of Australia), said’

in the debates on the Matrimonial Clauses Bill, 1859, the Judgg—-

not unnaturally feels reticent about intruding into the human re-
lationship of those who come before him; and the parties them-
gselves so ofien enter into a congpiracy of silence, where their in-
nermost secrets are concerned,

32A.4. Tt is now being increasingly realised that—

{a) as far as possible, an integrated broad based service to
families in trouble, should become a part of the Court
system;

(b) the existing court structure should be so organised that
one single court should deal with the problem of pre
serving the families; and

(¢) the conventional proeedure dominaled by the adversary
system may not be appropriate for disputes concerning
the family.

32A5. Many of these matters are outside the scope of this
Report: moreover, it will reguire considerable time and effort to
re-mould the legal system to make it an effective instrument for
dealing with them. Nevertheless, it is felt that so far as the Code
of Civil Procedure iz concerned. it may be desirable to have spe-
cial provisions on some matters,—provisions which highlight the
need 'for adopting a different approach. where matiers concerning
the familvy are at issue. including the need for efforts to bring
gbout an amicable setflement.

1. Australin, H. Purl. Deby. (Naw Series), 22232, 2325,1 227 (Rlja, 4, 19755)
e

»
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Recommendation

32A.6. With the above object in view. a few provisions relat-
ing to suits concerning the family are proposed in the form of a
new Order, which will be as Iollows: —

“Order 32A—Suits relating to matters concerning the family—

1.

(2

Application of the Order (1) The provisions of this Order
apply to suits or proceedings relating to matters  con-
cerning the family.

) In particular, and without prejudice to the generality of

the provisions of subrule (1), the provisions of this
Order apply to the following svits or procecdings,
namely —

(a) a suit or proceeding for matrimonial relief, in
cluding a suit or proceeding for a declaration as to
the validity of a marriage, or as to the matrimonial
status of any person;

(b} a suit or proceeding for a declaration as to the legi-
timacy of any person;

(c) a suit or proceeding in relation to guardianship of
the person or custody of any minor or other person
under disability:

{(d) a suit or proceeding for maintenance.

(e) a suit or proceeding as to the validity or effect of an
adoption;

(f) a suit or proceeding relating to wills, intestacy gand
sucCession:

(g) a suit or proceeding relating to any other matter in
respect of which the parties are subject to their
personal law.

“(3).S0 much of any rule contained in this Order, 25 relates

to a matter provided for by a special law in respect of
any suit or proceeding, shall not apply to that suit or
proceeding.

Proceedings to be held in camera—In every suit or pro-
ceeding to which this Order applies, the proceedings may
be held in camera, if the ecourt so desires and shall be
so held if either party so desires.

Duty of court to make efforts for setilement—(1) In
every svit or proceeding to which this Order applies. it
shall be the duty of the Court in the first instance. in
every case where it is possible to do so consistently with
the nature and circumstances of the casc. to make every
endeavour to assist the parties in arriving at a settlement
in respect of the subject-matter of the suit.

L/B(D)220Mof LIudnCA—17a
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(2) If, in any such suit or procecding, at any stage it appears

to the court that there is o reasonable possibility of a
settlement between the parties, the court may adjourn
the proceedings for svch period as it thinks. fit, to enable
attempts to be made to effect such a settlement.

{3) The power conferred by subrule {2) is in addition to

4,

any other power of the court to adjourn proceedings.

Asgistance of welfare expert—In every suit or proceed-
ing to which this Order applies, it shall be open to the
Court to secure the services of such person,' whether
related to the parties or not, including a person pro-
fessionally engaged in promoting the welfare of the
family, as the court thinks fit, for the purpose of assist-
ing the Court in discharging the functions imposed by
rule 3 of this Order.

Duty to inquire into facts—In every suit or proceeding
to which this Order applies, it shall be the duty of the
court to inguire, so far as it reasonably ecan, into the
facts alleged by the plaintiff and into any facts alleged
by the defendant.”

For the purposes of this Order, each of the following

shall be treated as constituting a family, that is to say-—

*(a) a man and his wife living together, anv child or
children being issue of theirs, his or hers, and any
child or children being maintained by them;

(b) a man not having a wife or not living together
with his wife, any child or children being issue of
lﬁls and any child or children being maintained by
im;

{¢) a woman not having a husband or not living together

. with her husband, any child or children being issu#
of hers, and any child or children being maintained
by her;

(d) a man or woman and his or her brother, sister, an-
‘cestor or lineal descendant living with him: and

(e) any combination of ohe or more of the groups speci-

fied in clauses (a), (b), {c} and (d) of thig rule.”

L. The person should preferably be u woman, wherever available.

4y

—



CHAPTER 33

SUITS BY INDIGENT PERSONS
Introductory

33.1. Order 33 deals with suits by indigent persons, The Code
does not deal with the subject of legal aid, but provides for exemp-
tion from Court fees, in respect of persons who are indigent, called
by the inappropriate name of “paupers”.

33.2. The object is to enable persons who are too poor to pay,
court fee to institute a suit without payment of it.! The exemption
does not extend to process-fee (rule 8).

33.3. This Order has a long history.'

In the reign of Henry VII, an Act was passed by the English
Parliament as “a Mean to help and speed poor Persons in their suit®.
This Act, which permitied the destitute to appear in court without
paying the usual court fees at the discretion of the Chancellor, was
in force in England, with modification, until 1949,

334, It enabled him to obtain writs original and writs of sub-
poena free of charges. The Indian Legislature first dealt with the
subject’ in 1939, ;and the provisions have, with necessary additions
anéi modifications, found a place in successive Codes of Civil Pro-
cedure,

Order 33 and expression “pauper”—Recommendation

33.5. With reference to indigent persons, we have a general re-
commendation to make on a question of terminology. We recom-
mend that the expression “indigent person” should be used through-
out the Code, in place of the present expression “pauper”, which ig
not in harmony with modern attitudes.

Ordelrs'?gi Rule i—Point not discussed in August & September,

33.6. In Order 33. rule 1, which deals with eligibility to sue, cer-
tain modifications, which are summarised below, were proposed by
the earlier Report'—

(i The amount of rupees one hundred was proposed to be
raised to rupees one thousand; :

(ii) In considering the guestion of sufficient means, the subject:
matter of the suit {case Bombay Amendment) and neces-
sary wearing-apparel were proposed to be exeluded;

1. Jatindra v. Dworke (1893) LL.R. 20 Cal. 111, 115.

2. 11 Henry VII, e 12,

3. Act 9 of 1839,

4. 27th Report, page 225, note on Order 33, Bule 1,
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(iit) The question whether the date of presentation of the ap-
plication or the date of its hearing should be the relevant
date for considering pauperism, was dealt with. The deci-
sion on the subject revealed a conflict of views, A provi-
sion had, therefore, been recommended to the effect that
property acqguired by the applicant after presentation of
the petition and before decision of the application should
be taken into consideration,

We agree with these recommendations. We are also of the view
that certain other points require to be considered and we proceed
to discuss them bhelow.

Order 33, Rule 1, Explanation

33.7. The question whether a person suing in a representative
capacity. who has no property in his hands in that capacity, can sue
as a pauper. has been the subject matter of debate, ag is shown by
Judicial decisions’

33.8. Here. reference may be made to the earlier Report® which
has taken a similar view. while referring to the Madras Amendment
to Order 33. Rule 1, Explanation (iii), which provides that where a
plaintiff sues in a representative capacity, the question of pauperism
shall be considered with reference to the means possessed by him,
in such capacityv. It was, however, considered. unnecessary to make
such an express provision, though the Commission agreed with the
view incorporated in the Madras Amendment,

33.9. We now refer to another point, namely, suits in representa-
tive capaecity, :

In a Gujarat’ case. the question arose, whether a trustee who has
not no trust property in his hands could sue as a pauper on behalf
of: the trust. even if he is possessed of sufficient means in his indivi-
dual capacity, S

The High Court held—

“The word ‘person’ in the Explanation to Order 33, Rule 1
being capable of both a wide and a narrow meaning, we
should give that construction which would advance this
salutary remedy and achieve the purpose underlying enact-
ment. so that the facility for institution of a suit with-
out payment of the requisite court-fees can he properly
availed of by all persons, who would be ctherwise denied
the remedy merely because the person had ne funds to
pay the requisite fees... . (The) other* construction
would lead to anomalous results, The pauper(s), minors
and lunatics. who on account of. their legal disabilities.

1. Dwecisivnes citeal i the 2710 Heopowd weo ot reritted - here.
2. 27th Bepnrt, page 225 -
3. Ok Ll v (M hinadesden, X1 . 1065 Guj. 207, 210,

L. W] Rajrii v, Khandoo Balos, | L.R. 1934 Bom. 279, 281: Bharat Abhyodoy Gotta;n
Mille Lid . v. Kemeshwoar Singh, A LR, 1938 Cal, 745,
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could not act except through someone else on their be-
hali, could not sue at all unless the next friend or guar-
dian was a pauper, because they could not present the
application in persom.

Similarty, the trustee of an executor or a Mutavalli could not
sue or appeal against a decree against a trust estate un-
less they were themselves paupers or they choose to put
in their own maneys to finance the litigation™.

33.10. Further, in the Gujarat case, it was held that “merely be-
cause the test of a wearing apparel could not be fulfilled and no
deduction of its value could be claimed by persons possessing no
wearing apparel. it could not justify a construction that the word
-person’ in the clause refers only to natural persons who can possess
wearing apparel. So also, there is. no difficulty in complying with
Rule 2. as regards the presentation of the application by the person
himself. “In such cases of trustees and executors, if the suit is
brought in a represcntative capacity, they eould present the appli-
cation in that capacity, and they could remain preseni as such be-
fore the court to answer any question relating to the trust”.

33.11. The proper test in such cases is to see in what capacity a
person sues and whether in that capacity he is a pauper. The trustees
could therefore, sue on behalf of the trust, provided they had no
sufficient trust moneys in their hand to pay the necessary court fees,
even though in their individuel capacity they may not be paupers,
Rescurces of the trustees in their individual capacity would be irrele-
vant. The question whether the word “person” in QOrder 33, Rule 1,
Explanation should be taken to include a limited company incorpo-
rated under the Companies Act, was left opern.

33.12 It is in our opinion desirable to make the position clear on
this point.

33.13. 1t is. in our opinion, also desirable to exclude not only the
necessary wearing apparel while calculating the means of plaintiff
degireus of swing as a pauper, but all property exempt from attach-
ment.

33.14. The basis on which property is exempted from attachment
by the law' is the assumption that the property is necessary for liveli-
hood or that the exemtion is otherwise mnecessary ecncourage
thrift.—all of which can be subsumed under the general rule that
the law does not favour proporty (of the particular kind). being
disposed or dissipated or spent away for any purpose. It follows,
that the person to whom such property belongs should ot only assign
it? but be discouraged from selling it in order to provide himself
with the means for fighting litigation.

Recommendation—Order 33, Bule 1, '
33.14. Accordingly, we recommend that for Order 33, rule 1,
the following rule should be substituted:— .

“1. Subject to the following provisions, any suit may be in-
ctituted by an indigent person.

1. Qe disrgssion g to gection G061, Prowvian,
2. ¢ seciion B, Transfee of Propoerty Act,
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Explanation 1.—A person is an indigent person-—

{a) when he is not possessed of sufficient means, other than
property exempt from witachment in erecution of a dec-
ree and the subject-matter of the suit, to enable him to ,
pay the fee prescribed by law for the plaint in such suit, x
or

(b) where no such fee is prescribed, when he is not entitled
to property worth one thousand rupees other than the pro- .
perty exempt as aforesaid and the subject-matter of the
suit.

Explanation 2--Any property which is acquired by a person
after the presentation of his application for permission to
sue as an indigent person and before the decision of the ap-
plication, shall be taken into gecount in  considering  the
question whether he is an indigent person.

Explanation 3—When the plaintiff sues in a representative cape-
city, the guestion whether he is an indigent person shall be
determined with reference to the means possessed by him
tn such capaciiy”.

Order 33, rule 1A (New)

33,15, We are of the view that inquiry into pauperism should or-
dinarily be made by the Chief Ministerial Officer! of the Court.

Accordingly, we recommend that the following rule should be
added in Order 33:—

“1A. Inguiry into the question whether a person is an indi- ¥
gent person shall ordinarily be made by the Chief Mi-
nisterial Officer of the Court, unless the Court otherwise
directs; and the decision of that officer shall, unless the
court otherwise direct, be deemed to be the decigiom—ade""""""'w
the Court”,

Order 33, rule 5{c),
33.18, There is a minor point to be considered concerning Order
33, rule 5(e).
The rule is as follows — .

“5, The Court shall reject an application for permission to sue
as a pauper—

(¢} where he has, within two months next before the
presentation of the application, disposal of any property
fraudulently or in order to be able to apply for permis-
sion to sue as a pauper, or.

1. Cf. Scotion 126 {1) (i),
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33.17. It may be noted, that under clause (c), the application .
is rejected on the ground ot fraudulent disposition of property or
disposition of property in order to be able to 'apply for permission
to sue as a pauper. The assumption behind this rule is, tpat- if the
property had not been disposed of (within the specified period), then
the applicant would have had sufficient means to pay the eourt fees.
This. however, is not sufficiently brought out in the clause, kecause
under the present wording, even where the property disposed of and
the property still in possession of the app]icant, taken together, is not
sufficient for paying court fees, the application can be rejected. We
think that this is rather harsh, and should be set right.

Recommendation

33.18. We, accordingiy, recommend the insertion of the follow-
ing proviso below rule 5—
“Provided that mo application shall be rejected wunder clause -
{c) if, ever after the value of the property disposed of is
taken into account, the opplicant would be entitled to
sue as an indigent person within the meaning of rule 1
of this Order.”

Order 33, Rule 5(d)

33.19. Amongst the grounds on which an application for per-
mission to sue 28 a pauper may he rejected, is the ground mer_ltlon-
ed in Order 33, Rule 5(d), namely, absence of a cause of action.

3320, In the earlier Report,! it was noted that the existing
wording of Order 33, Rule 3(d)—“where his allegations do not
show a cause of action”—had been interpreted widely by the
courts.? The Commission considered it unnecessary to distvrb the
language of the rule, although it referred to the local amendmems
relevant to the rule.

33.21. Since then, the Gujarat High Court has held® that Order
7, rule 11 makes a distinction between failure to show a cause of
actioi {on the one hand), and bar of limitation or of any other
law (on the other hand), I+ was oointed out that the two idess are
fuite distinet, “The bar of limitation does not destroy the cause of
action. if any, but only bars the remedy.” Therefore, it was held
that the lower court was wrong in holding that the suit does not
show a cause of action because it is time-barred.

33.22. This judgment makes it necessary to clarify the posi-
tion. It may be noted that the Madras High Court’® has added a
clause (d-1), under which the Court shall reject the application for
permission to sue as a pauper where the suit appears to be barred
by any law. As contrasted with this, tha Allahabad High Court has
inserted an Explanation to rule 5, to the effect that an application
shall not be rejected under this clause (d) merely on the ground
that the proposed suit appears to be barred by any law.

1. 27th Report, pages 2245, 228,
2. (e} See Baba Prwowr v, Government, A 1R. 1935 Al 415;
(8) Pevamol, A LR, 1941 Mad. 398,
. Rumnildal v. Mothwralal, A LR, 1965 Guj. 214 (Rajun, L.},
. As to the effect of the Madras amedment, see I re Annamaion, A TR. 1956 Mad, 677,

L]
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Recommendation to insert Order 33, rule 5(dd)

33.23. The Madras amendment is, in our view, preferable. If a
suit is barred by any law, there is no point in granting permission
to sue as a pauper. Of course, border-line cases could oceur; but the
power to reject could be confined to cases where it is clear from
the allegation in the application that the suit is barred. We there-
fore, recommend, therefore, that the foliowing should be added as
clause {dd), in Order 33, rule 55—

- ¥{dd) where hiz allegations show that the suit would be bar-

red by any law for the time being in force; or”.

Appeal against order under Order 33, Rule 5

33.23A. We are of the view that an order under Order 33, Rule
d, rejecting the application, should be made appealable® since the
order followed io stand, would prevent the applicant from enforc-
ing his right to sue.

33.24. Order 33, Rule 7, prescribes the procedure to be followed
at the hearing of an applicetion for permisson to sue as an indi-
gent person. It says—

“7. (1) On the day so fixed or as soon thereafter as may be
convenient, the Court shall examine the withesses (if any)
produced by either party, and mayv examine the appli-
cant or his agent, and shall make a memorandum of the
substance of their evidence.

(2) The Court shall aiso hear any argrment which the par-
ties may desire io offer on the question whether, on the
face of the application and of the evidence (if any) taken
by the Court as herein provided, the applicant is or is
not subject to any of the prohibitions specified in Rule 5.7

This rule, thus, turns back teo rule 5.

33.25. Under Order 33. rule 5, a Court shall reject an applica-
tion to sve in forme pauperis on any of the five grounds mentioned”
therein. These relate to—

(i) The form and presentation of the petition: Rule 5(a);

(ii) Th.s }(aa}uperism of the applicant: Rule 5, elauses (b), (¢)
an e).

(iii) The merits of the petitioner’s claim: Rule 5, clause (d).

33.28. Now. the inter-relationship of rule 7 and rule 5 of Qrder
33 is of interest.

First, so far as rule 5(a) goes, a perusal ¢f the petition is suff-
cient to see whether the prohibition applies. so that the examina-
tion under rvle 7 will nnt relate to it. Secondly, as regards paw-
perism of the applicant, rules f and 7 provide for the adducing of
evidence by the applicant as well as by the Government and by
the opposile party. The examination under rule 7 is, therefore,
certainly directed at pauperism. Clauses {b), {¢) and (&) of Rule 5
broadly relate to the guest'on of pauperism. Sn a Tull enguiry in
the poinfs mentioned in those clauses has to be held.

1. Ta be earriad of weder Grdor 43, rule 1 [nn}.r

a
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Thirdly, as regards cause of act'on, ie. Rule 5, clause (d),
there is a difference of opinion among the wvaricus High Courts as
to the material that a Court has to make into account in deter-
mining whether there is a subsisting cause of action or not. The
conflicting views on the subject are summarised below.

The question which covld arise in praectice is' “Whether it
is open to the Government Pleader or an opposite party
duly served with a notice under 0.33, K6, or B7 to file
an objection or to adduce evidence or to present an
argument that the applicant for leave to sue in forma
pauperis has not complied with the provisions of 033.
R. 5(d), and/or whether at an inguiry under R.7 it is
competent for the Court to determine whether the appli-
cant has complied with the provisions of R, 5(d).”

23.27. All the High Courts seem to agree that a Court should
not, under rule 7, embark upon an elaborate enquiry re;_:,rar-:lin;zI the
merits of the petitioner’s claim. But, as to what should form . the
basis for a decision on the point whether the petitioner has a
cause of gction or mot. at least three views can be gathered from
the decisions—

(i} The first view is. that only the petition can be locked
intg for this purpose and nothing else. This view found
favour in a2 Madras case® But the difficulty with th's
view is, that rule 4 gives 2 discretion to the Court to
examine the applicant as to the cause of his action. If
any statement made by the applicant in the examination
cannot be acted upon by the Court. then it is not easy
to see why a Court should bhe invested at all with such a
diseretion,

No doubt, the word “allegations” in Rule 5(d) mav seem tn
lend some support to this view, but the word should no! be regard-

" ~ed s material on the above point.

(1i) The second view is, that a court can take evidence re-
garding the petitioners’ cause of action. This view was
taken by in a decision of the Patna High Court? though
a later case fakes a different view. It is. however, oppos-
ed to the scheme of the Qrder. The evidence that can be
adduced after notice to the opposite party. should relate
(as laid down by Rule 6) onlvy to the paunerism of +he
petitioner.

(ili) The third view (which is a midd'e hetween the two
extremes mentioned gbove) is. that a Court can rely
upon the allegations in the petition and the statements
of the petitioner made by him during his examination
under tule 4, if anv. by the court. This view ‘s shared

VAR Vher fliae o My B Par, AVLR.1932 Rang. 107, F10(F.B.).
C Rnam Pillad v Poapr Py (1007), 15 3L LD, 292 (F.B.).
3 Chare Sila ¥. H.C. Wnkeris, AR, 1914 Pat. 58, 59 (D.B..

]
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by several High Courts.' But there is again a difference
of opinion regarding the scope and nature of the exami-
nation of the petitioner under rule VY.

Some Courts® hqld that hiz examination under Rule 7 shc_:uld
not be related to the cause of action but only to his pauperism,
while others express the opinion® that his examination uynder rule

7 may be with reference to the cause of action as well,
d3.28. In the Bombay case, it was observed*-

“It follows, therefore, that the materials for forming an
opinion whether the applicant has a subsisting cause of
action or not, or to use the words of R. 5(d) whether “his
allegations do mnot show cause of action” are (1) the
application, and {2} the evidence of the applicant under
R. 4 or r. 7. Then, under R. 7(2), the Court has to hear
arguments if any offered on the face of (a) the applica-
tion. and (b) the evidence (if any) taken. that the appli-
cant is or is not subject to any of the prehibitions: speci-
fied in R. 5.,

33.28. It is, of course, not open to the Court to hold an elabo-
rate inquiry into the question whether 1ihe claim made by the
petitioner is likely to succeed. In ascertaining where there exists
a “cause of action”, the court cannot go into complicated questions
of fact or law’

33.30. The most sensible view (which is practically the same
as the Bombay view)® seems to be, that (i) under rule 7, a court
may examine the applicant touching the ‘cause of action’: (ii) that
when he is so examined, the opposite party has a right to cross-
examine him under rule 7; and (iii) that a court may take the
result of such examination together with any examination under
rule 4 and the allegation in the petition in deciding whether the
prohibition metioned in rule 5(d) apwplies or not; (iv) but the other
witnesses cannot, under rule 7. testify for. or against. the existence
of the cause of action; (v) however, the court can give g deeson
both on pauperism and on the cause of action (or any other prohi-
bition mentioned in rule 5).

33.31. Since Order 33, rule 6, specifically mentions that the
evidence to be taken should relate only to the question of paupe-
rism of the petitioner, it is desirable, by a slight amendment of
rule 7, to provide that the examination of the petitioner (as distinct
from the evidence of other witnesses), can extend to the cause of
action also.

1. (a) Jogendra v. Durga Charan, A.LR. 1918 Cal. 385;
{8y Bai Chandan v, Chotte Lal, A.LR. 1932 Bom. 584, 585 (Rangnekar J.);
(¢) U Br Divev. My Lu Plan, A.T.R. 1932 Rang. 107 (F.B.}.
2. (@) Bui Chandan v. Chhote Lod, A.LR, 1932 Bom. 684;
(8) 17 Bu Diee v, My, Fouw Plen, A TR. 1832 Rang. 107, 112 (Majority view).
3. (m) {7 Ba Divc v. Mg, Ju Plar, AR, 1932 Rang. 107, 111, 112 (Majority view
(8) Jovendre v. Durge Charan. A TR. 1019, Cal. 385, 289,
. Bai CChandan v. Chkols Lal, A.1.R. 1932 Bom. 584, 685 (Rangnekar J.J.
- Vijai Pratap v. Dukh Horan, ALR. 1962 8.0 941, 043, Para. 0.
- Bat Chandan v. Ohhotalal, A 1.R. 1932 Bom. 584, (Rangockar ¥
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It is also desirable to provide for a full record, in }riew of our
proposal for appeal aga'nsi orders. rejecting the application for
permission to sue as a pauper.

Recommendation

33.32. In the light of the above discussion, we recommend that
Order 33 1ule 7. should be revised as follows:—

“7 (1) On the dayv so fixed or as soon thereafter as may be
convenient, the Court shall examine the witnesses (if
anv) produced by either party, and may examine the
applicant or his agent and shall make ¢ full record of
their evidence.

(1A) The exemination of the witness under sub-rule (1) shall
be confined to the prohibitions in clauses (b), (€) and {e)
of rule 5, but the eramingtion of the applicant pr his
agent may relate to any of the prohibitions referred to
in rule D

{2) The Court shall alse hear any argument which the
parties may desire to offer on the question whether, on
the face of the application and of the evidence (if any)
taken by the Court under rvle 6 or under this rule, the
application is or is not subject to any of the prohibitions
specified in rule 5.7

Appeal against order under Order 33, rule “—Recommendation

33.32A. We are of the view that an order under Order 33. Rule
7, rejecting the application, should be made appealable’® since it
prevents the applicant from enforcing his right to sue’

Order 33, rule 8

-33.33. We now come one point relevant to Order 33, rule 8. In
our Questionnaire, we had included the following Question:*

“30. How far do vou consider it the duty to the State to
provide—

{(a) to a person without any means, or

(b) to a person with inadequate means, the following
facilities or concessions in full or part—

{a) Legal aid;
{b) exemption from payment of process fees.”

Replies to this guestion are generally favourable, and we
think that the suggestion in part {b) of the question relating
to process fees should be implemented,

1. Bee discussion below.

2. Cf. Discuseion aa to Order 33, Bule 5.

3. Tu be carried out under Order 43, rale 1 {nn}).
4. Queation 30. '
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Recommendation

33.34. Accordingly, we recommend the following amendment in
Order 33. rule §—

“In Order 33 rule 8, for the words and brackets “(other than

fees payable for service of process)”, the words “or fees

payable for service of process™ should be substituted.”

Order 32, rule %A (New)—Legal aid to paupers

33.34A. Where a person permitted to sue as an indigent person
is not represented by a pleader, it is desirable that the court should
iassign a pleader to him at the expense of the State.

As to the mode of selecting pleaders to be so assigned, the faci-
iities to be allowed to such pleaders by the courts and the fees
pavable to such pleaders by the Government and other matters, the
High Court can make rvles.

Recommendation

33.34B. Accordingly, we recommend insertion of the following
rufe—

“9A. Where a person permitted to sue as an indigent person
is not represented by a pleader, the Court shall assign a
pleader to him at the expense of the State.

{2} The High Court may, with the previous approval of the
State Government, make rules providing for: —

(8) the mode of selecting pleaders to be assigned under
sub-section (1);
(b) the facilities to be allowed to such pleaders by the
Courts;
(c) the fees payable to such pleaders by the Government,
and, generally, for carrving out the purpose of sub-
section (1)."

‘Order .33, 1ule 15 and costs ‘ e

23.35. Order 33, rule 14, allows the filing of a second suit by a
person where an application by that -person to sue az a pauper is
refused. But the condition for the second suit is, that the applicant
“first pays the costs” of the Government and of the opposite party,
ineurred in opposing the earlier application, Whether this payment
of costs is a condition precedent to the very institution of the second
suit, is a matter on which the position is not clear from the deci-
sions. One view' is, that payment of costs is not a condition prece-
dent, but when the matter is brought to the notice of the court, the
court should reject the plaint or stay the suit pending payment. The
Madras wiew® is that the cosis have to be paid before institution of
the suit. In any case, if costs are paid long after the filing of the
suit on insufficiently stamped paper, the suit is Tiable to be dismis-
sed. Tt was recommended in the Report of the earlier Commission
on the Code, that there should be a power in the coutt to give time
{in svitable cases). for payment of the costs,

2. {#} Runt Kriskua v, Bamefoge, A TR, 1943 Mad. 547, 548-
{B) Sive Beo v, Ramejoga, A 1R, 1943 Mad, 547, 548,

H’.m.
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93 36. Wc agree that the court should have power to grant time.
Further, we think, that it should be made clear that where the costs
are not paid within the specified time, the plaint should be rejected.

Recommendations

4337 Accordingly, the tollowing re-draft of Order 33, rule 15 is
suggested: —

“15, {1) An order refusing to atlow the applicant to sue as &
pauper shall be a bar to any subsequent application of the
like nature by him in respect of the same right to sue; but
the applicant shall, subject to the provisions of sub-rule (2),
be at liberty to institute a suit in the ordinary manner in
respect of such right.

(2) No such suit shall be entertained unless the applicant pays
the costs (if any) incurred by the State Government and by
the opposite party: in opposing his application for leave to
sue as a pauper: and where such costs are not paid at the
time of institution of the suit or within such period there-
after as the court may aliow, the plaint, shall be rejected”.



CHAPTER 34
SUITS ON MORTGAGES

Introductory
341, Order 34 deals with suits on mortgages,

The scheme of the Code in relation to suits on mortgages is
as follows:—

. Whether the suit be one for foreclosure, sale or redemption, the
preliminary decree in each case must either declare the amount due
on the mortgage, or direct an account to be taken of what is due to
the mortgagee for principal, interest and costs, and for other costs,
charges and expenses in respect of the mortgage-security. An account
is thea taken of what is due on the mortgage, the sums so found
due to each mortgagee are included in one report, and the sale-pro-
ceeds are subsequently divided between the plaintiff and the puisne
mortgagees in accordance with their claims as found by the report.
Where the mortgagee is in possession, an account is to be taken of
what is due to the mortgagee for principal and interest, and also of
the income derived by him from the property.

342 After this, a final decree is passed. The shape which the final
decree takes depends on whether the mortgagor has or has not paid
the total amount due on the mortgage, If he has not paid it, the final
decree is for foreclosure or sale.

34.3. 4 fundamental defect in the present procedure under Order
34 is that it necessitates two decrees in the same suit and also the
possibility of two appeals ageinst decrees in the same suit.

34.4. We think that this should be avoided. The scheme which

*

-

-

agE -

we propose is, that there should be only one decree in svits on nl[;f;;"""

gages, That decree will correspond to the present  prelimim
decree. All subsequent proceedings will take place in execution,

Recommendation
345, Accordingly, we recommend the following re-drafts of the
relevant rules in Order 34—
Re-draft of Order 34, Rule 2
2.(1) In a suit for foreclosure, if the plaintiff succeeds. the
Court shall pass a ........... decree—
{a) ordering that an account be taken of what was due to
the plaintiff at the date of such decree for—
{i) principal and interest cn the mortgage,
(ii) the costs of suit, if any awarded to him, and
(iii} other costs, charges and expenses properly in-
curred by him up to that date in respect of his
mortgage-security, together with interest thereon;
or ,

248

ot

-



249

{b} declaring the amofmt g0 due at that date, and

{c) directing—

(i) that, if the defendant pays into Court the amount
so found or declared due on or before such date
as the Court may fix within six months from the
date on which the Court confirms and countersigns
the account taken under clause (a), or from the
date on which such amount is declared in Court un-
der clause (b), as the case may be, and thereafter
pays such amount as may be adjudged due in res-
pect of subsequent costs, charges and expenses as
provided in Rule 10, together with subsequent in-
terest on such sums respectively as provided in
Rule 11, the plaintiff shall deliver up to the defen-
dant, or to such person as the defendant appoints,
all documents in his possession or power relating
to the mortgaged property, and shall, if so re-
guired re-transfer the property to the defendant
at his cost free from the mortgage and from all
incumberances created by the plaintiff or any
person claiming under him, or, where the plain-
tiff claims by derived title, by those under whom
he claims, and shall also, if necessary, put the de-
fendant in possession of the property, and

(ii) that, if payment of the amount found or declared
due under or by the........... decree is not made on
or before the date so fixed, or the defendant fails
to pay, within such time as the Court may fix, the
amount adjudged due in respect of subsequent
costs, charges, expenses and interest, the plaintiff
shall be entitled to apply in execution for an order
debarring the defendant from all right to redeem
the property.

(2) The Court may, on good cause shown and upon terms to be

(3

fixed by the Court, from time to timc, at any time before
an order under sub-clause (ii) of clause {¢) of sub-rule (1)
is passed, extend the time fixed for the payment of the
amount found or declared due under sub-rule (1) or of
the amount adjudged due in respect of subsequent costs,
charges, expenses and interest.

Where, in a suit for foreclosure, subsequent morigagees, or
persons deriving title from, or subrogated to the rights
of, any such mortgagees are joined as parties, the........
decree shall provide for the adjudication of the respective
rizhts and liabilities of the parties to the suit in the manner
and form set forth in Form No. 9 or Form No, 10, as the
case may be. of Appendix D, with such variations as the
circumstances of the case may require.

L/ B{D)220MofLJandCA—18
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fie-drajt of Order 34, rule 3
3.(1). Where, before an order debarring the defendant from

(2}

(3)

all right to redeem the mortgaged property has been pass-
ed, the delendant makes payvment into Court of all amounts
due irom him under sub-rule (1) ot Rule 2, the Court shall,
on application made by the defendant in this behali, in
execution pass an order—

{z} ordering the plaintiff to deliver up the documents

referred to in the decree,
and, if necessary.—
{b} ordering him to re-transfer at the cost of the defen-

dant the mortgaged property as directed in the. ... ...
decree, '

and also, if necessary.—
(¢) ordering him fo put the defendant in possession of
the property.

Where payment in accordance with sub-rule (1) has not
been made, the Court shall, on application made by the
plaintiff in this behalf in execution, pass an order declar-
ing that the defendant and all persons claiming through
or under him are debarred from all right o redeem the
mortgaged property and also, if necessary, ovdering the
acfendant to put the plaintiff in possession of the property.

On the passing of an order under sub-rule {2}, all liabili-
ties to which the defendant is subject in respect of the
mortgage or on account of the suit shall be deemed to have
been discharged.

Re-draft of Order 34, Rule 4
4{1). In a suit for sale, if the plaintiff succeeds, the Court shall

pass a...........decree to the effect mentioned in clauses (a), -

(b} and {c) (i) of sub-rule (1) of Rule 2 and further direct-
ing that, in default of the defendant paying as therein
mentioned, the plaintiff shall be entitled to apply in
execution for an order directing that the mortgaged pro-
perty or a sufficient part thereof be sold, and the proceeds
of the sale (after deduction therefrom of the expenses of
the sale) be paid into Court and applied in payment of
what has been found or declared under or by the decree
due to the plaintiff, together with such amount as may
have been adjudged due in respect of subsequent costs,
charges, expenses and interest, and the balance, if any, be
paid to the defendant or other persons entitled to receive
the same.

The Court may, on good cause shown and upon terms to
he fixed bv the Court, from time to time. at any time be-
[ave an order for sale is passed, extend the time fixed for
the pavment of the amount found or declared duc under
sub-rule (1) or of the amount adjudged due in respect of
subsequent costs, charges, expenses and interest.
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in a suit lor foreclosure in the case of an anomalous mort-
gage, if the plaintifl succeeds, the Court may, at the in-
stance of any parly to the suit or of any other person inte-
rested in the mortgage-security or the right of redemption,
pass a like decree {in licu of a decree for foreclosure) on
such terms as it thinks fit, including the deposit in Court of
a reasonable sum fixed by the Court to meet the expenses
of the sale and to secure the performance of the terms.

Where, in 5 suit for sale or a suit for foreclosure in which
sale is ordercd, subsequent mortgagees or persons deriving
title from. or subrogated to the rights of, any such mort-
gagees sre joined as parties, the decree referred to in sub-
rule (1) shall provide for the adjudication of the res-
pective rights and liabilities of the parties to the suit in
the manner and form set forth in Form No. 9, Form No.
10 or Form No. 11, as the case may be, of Appendix D with

such variations as the circumstances of the case may re-
rjuire,

Re-drajt of Order 34, rule 5
5.(1} Where, on or before the day fixed or at any time before the

confirmation of a sale made in pursuance of an order passed
under sub-rule (3) of this rule, the defendant makes pay-
ment into Court of all amounts due from him under sub-
rule (1) of Rule 4, the Court shall, on application made by
the defendant in this behalf in execution, pass an order—
(a) ordering the plaintiff to deliver up the decuments re-
ferred to in the decree,
and if necessary,—

(b) ordering him to transfer the mortgaged property as
directed n the decree,

and also, if necessary,—

(¢) ordering him to put the defendant in possession of the nro-

(2)

perty.

Where the mortgaged property or part thereof has been
sold in pursuance of an order passed under sub-rule (3) of
this rule, the Court shall not pass an order under sub-rule
(1) of this rule, unless the defendant, in addition to the
amount mentioned in sub-rule (1), deposits in Court for
payment to the purchaser a sum equal to five per cent, of

the amount of the purchase-motey paid into Court by the
purchaser,

Where such deposit has been made, the purchaser shall he en-

(3)

titled to an order for re-payment of the amount of the pur-
chase-money paid into court by him, together with a sum
equal to five per cent thereof.

Where payment in accordance with sub-rule f1) has not
been made. the Court shall, on application made by the
nlaintiff in this behalf in execution, vass an order direct-
ing that the morigaged property or a sufficient part there-
of be sold. and that the proceeds of the sale be dealt with
in the manner provided in sub-rule (1) of Rule 4,

LiB(D)229M0i LJandCA—18g



252

Re-drajt of Order 34, Rule 6—Recovery of balance due on mortgage
in suit for sale.

§. Where the net proceeds of any sale held under rule 5 are
found insufficient to pay the amount due to the plaintiff,
the Court. on application by him may, if the balance is
legally recoverable from the defendant otherwise than out
of the property sold, pass an order for such balance in exe-

cution.

Re-draft of Order 34, Rule T—Decree in redemption-suif,

7.(1). In a suit for redemption, if the plaintiff succeeds, the
Court shall pass a............... decree—

{a) ordering that an account be taken of what was due
to the defendant at the date of the decree for—

(1)

prinecipal and interest on the mortgage,

{ii) the costs of suit, if any, awarded to him and,
{iii) other costs, charges and expenses properly incur-

red by him up to that date, in respect of his mort-
gage-security, together with interest thereon, or

(b) declaring the amount so due at that date; and
{¢) directing—

(i) that, if the plaintiff pays into Court the amount

(ii)

so found or declared due on or hefore such date
as the Court may fix within six months from the
date on which the Court confirms and countersigns
the account taken under clause (a), or from the
date on which such amount is declared in Court
under clause (b), as the case may be, and there-
after pays such amount as may be adjudged due
in respect of subsequent cosis, charges and ex-
penses as provided in rule 10 together with subse-

‘quent interest on such sums respectively as pro-

vided in rule 11, the defendant shall deliver up to
the plaintiff, or to such person as the plaintiff, ap-
points all documents in his possession or power
relating to the mortgaged property, and shall, if
so required, re-transfer the property to the plain-
tiff at his cost free from the mortgage and from
all incumberances created by the defendant or
any person claiming under him, or, where the
defendant claims by derived title, by those under
whom he claims. and shall also if necessary put
the plaintiff in possession of the property: and

that, if payment of the amount found or declared
due under or by the decreeis not made on or
befors the date so fixed, or the plaintiff fails to
pay, within such time as the Court may fix, the

*x
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amount adjudged due in respect of subsequent
costs, charges expenses and interest, the defendant
shall be entitled to apply in erecution for an
order—

(a) in the case of a mortgage other than usufruc-
tuary mortgage, a mortgage by conditional sale,
or an anomalous mortgage the terms of which
provide for foreclosure only and not for sale,
that the mortgaged property be sold, or

(b) in the case of a mortgage by conditional sale or
such an anomalous mortgage as aforesaid, that
the plaintiff be debarred from all right to re-
deemn the property.

{2) The Court may, on good cause shown and upon terms to
be fixed by the Court, from time to time, at any time
before the passing of an order for foreclosure or sale, as
the case may be extend the time fixed for the payment of
the amount found or declared due under sub-rule (1) or
of the amount adjudged due in respect of subseqgdent costs,
charges, expenses and interest.

Re-draft of Order 34, rule 8—Final Order in redemption suit

8. (1) Where, before an order debarring the plaintiff from all
right to redeem the mortgaged property haz been passed
or before the confirmation of a sale held in pursuance of
an order passed under sub-rule (3) of this rule, the plaintiff
makes payment into Court of all amounts due from him
under sub-rule (1) of rule 7, the Court shall, on application
made by the plaintiff in this behalf, pass a.................
decree or, if a decree has been passed, an order in execu-
tion—

{a) ordering the defendant to deliver up the documents
referred to in the .................. decree,

and if necessary—

(b) ordering him to re-transfer at the cost of the plaintiff
the mortgaged property as directed in ..............-
decree,

and also if necessary,—
{(c) ordering him to put the plaintiff in possession of the
property.

(2) Where the mortgaged property or a part thereof has been
sold in pursuance of an order passed under sub-rule (3) of
this rule, the Court shall not pass an order under sub-rule
(1) of thig rule, unless the plaintiff, in addition to the
amount mentioned in sub-rule (1), deposits in Court for
payment to the purchaser a sum equal to five per cent of
the amount of the purchase money paid into Court by the

purchaser.
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Where such deposit has been made, the purchaser shall be

entitled to an order in execution for re-payment of the
amount of the purchase-money paid into Court by him,
together with a4 sum equal to five per cent thereof,

(3 Where payment in accordance with sub-rule (1) bas not

been made, the Court shall, on application may by the

defendant in this behalf in execution,—

(a} in the case of a mortgage by conditional sale or of such
an ancmalous mortgage as it hereinbefore referred to
in rule 7, pass an order declaring that the plaintiff
and all persons claiming under him are debarred
from all right to redeem the mortgaged property and,
also, if necessary, ordering the plaintiff to put the
defendant in possesston of the mortgaged property: or

{(b) in the case of any other mortgage, not being a unfrue-
tuary mortgage, pass an order that the mortgaged
property or a sufficient part thereof be sold, and the
proceeds of the sale (after deduction therefrom of the
expenses of the sale) be paid into Court and applied in
payment of what is found due to the defendant and
the balance, if any, be paid to the plaintiff or other
persons entitled to receive the same.

Re-draft of Order 34, Rule 8A—Recovery of balance due on mortgage
in suif for redemption

8A. Where the net proceeds of any sale held under rule 8 are

found insufficient to pay the amount due to the defendant,
the Court on application by him in execution may, if the
balance is legally recoverable from the plaintiff otherwise
than out of the property sold, pass an order for such
balance,

Re-draft of Order 34, Rule 9—Order where nothing is found due or
where mortgagee has been over-paid—

9. Natwithstanding anything hereinbefore contained, if it ap-

pears, upon taking the account referred to in rule 7, that
nothing is due to the defendant or that he hag been over-
paid, the Court shall pass an order directing the defendant,
if so required, to re-transfer the property and to pay to
the plaintiff the amount which may be found due to him;
and the plaintiff shall, if necessary, be put in possession
of the mortgaged property.

Re-draft of Order 34, Rule 10—

10. In finally adjusting the amount to be paid to a mortgagee

in case of a fore-closure, sale or redemption, the Court
shall, unless in the case of costs of the suit the conduct of
the morigagee has heen such as to disentitle him thereto,
add to the mortgage-money such costs of the suit and other
costs, charges and expenses as have been properly incur-
red by him since the date of the ............... decree for fore-
closure, sale or redemption up to the time of actual pay-
ment’.

1. Pur further amendment sée below “ Recommmendation as fo Order 34, Buie 1.



255

Re-draft of Order 34, rule 11—Payment of inierest

11, In any decreec passed in a suit for foreclosure, sale or re-
demption, where interest is legally recoverable, the Court
may order payment of interest to the mortgagee as

follows, namely:—

(a) interest upto the date on or before which payment of
the amount found or declared due is under the
decrge to be made by the mortgagor or

(i} on the principal amount found or declared due
on the mortgage—at the rate payable on the
principal, or where no such rate is fixed., at such
as the Court seems reasonable;

(ii) on the amount adjudged duc to the mortgagee
for costs, charges and expenses properly incurred
by the mortgagee in respect of the mortgage—
security upto the date of the ... .o.... decree
and added to the mortgage—money,—at the rate
agreed between the parties, or, failing such rate,
at such rate not exceeding six per cent per annum
as the Court deems reasonable;

{b) subseguent interest upto the date of realigation or
actual payment on the aggregate of the principal
sums specified in clause (a) as calculated in accord-
ance with that clause at such rate as the Court deems
reasonable,

Order 34, Tule 10

34 8. There is another point concerning Order 34, Rule 10.
The present rule says—

#10. In finally adjusting the amount to be paid to a mort-
gagee in case of a foreclosure, sale or redemption, the
Court shall unless in the case of cosis of the suit the con-
duct of the mortgagee has been such as to disentitle him
thercto, and to the mortgage-money such costs of the suit
and other costs, charges and expenses as have been pro-
perly incurred by him since the date of the preliminary
decree for foreclosure, sale or redemption upto the time of
actua! payment.”

A question which falls to be considered with reference to this
rule is that of costs of the suit. The rtule requires the court to award
these costs fo the mortgagee, “unless the conduct of the mortgacce
has been such as to disentitle him thereto.”” We considered it desirabie
to examine the operation of the rule, with special reference to cases
where the mortgagor has offered the amount due on the mortgage
and also where improvements made by the mortgagee are involved,

¥
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34.5. A Madhya Pradesh case’ related to a mortgage where the
plaintiff-respondents were: the mortgagors, and the defendant—ap-
pellant the mortgagee, The mortgagors had been awarded the costs
of the suit by the District Judge, and this was contested on appeal.
The High Court held:

“The general rule is that a successful party is entitled to costs,
unless he is found guilty of misconduet, negligence or
omission, or unless there is some other good cause for
denial of costs to him. It is true that the learned Judge
came to the conclusion that the plaintiff-respondent had
not proved the tender of the mortgage-money. But the
plaintiff had given a timely notice expressing his offer to
redeem the mortgage Further, when the matter was taken
to court. the defendant, by contesting the claim of the
plaintiff with respect to possession, (after having given
the mortgaged property on rent to his own reclatives), tried
to deprive him of the use of the property: the court could
not but award the costs of the suit to the plaintiffs. It
cannot be urged that the discretion has not been exercised
by the Judge properly.”

h t34.8. In the Patna case, it was held by the Patna High Court
at:

R ... in a redemption suit the mortgagee is entitled to

costs, unless he hag been guilly of misconduct or has re-
fused a wvalid tender of the amount due to him.”

In the present case, the first court found that the deposit of the
mortgage money under section 83 of the Transfer of Property Act
was insufficient and that there was no misconduct on the part of the
mortgagor in contesting the suit and that there was no mala fides
on the part of the mortgagee, the mortgagee was entitled to his
costs. But, where the court does not give him his costs, the appellate
court would be exercising its discretion properly if it reverses the
order for costs allowed to the plaintiffi-mortgagor against the mort-

gagee,
34.9. The facis in one Madras case® were as follows: —

There was a suit for redemption of a mortgage executed by
defendants 2-5 in favour of defendant 1 under a deed exe-
cuted in 1934. Defendants 2—5 executed a subsequent mort-
gage in favour of the plaintiffs in 1937, and the plaintiffs
filed the suit out of which the appeals arose for redeeming
the prior mortgage in favour of defendant I. Before filing -
the suit the plaintiffs deposited the amount due under the
mortgage. The respondent prior mortgagee, refused to
accept the amount on the ground that the mortgagors who
executed the deed in 1934 to him and the deed in 1937

L. Purskottam v. Rumackaranial, ALR. 1957 M.P. 237, 230 {D.B.).
2. Ram Bilash v. Radhakrishng Prased, A.LE. 1958 Pat. 557.
3. Minakahi Agyarv. Janaki Achelicr A LR. 1942 Mad. 592 {I2.B.}.
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to the plaintiff petitioners and, therefore, it wouid be un-
safe for him to receive the amount and hand over possc:-
sion in the absence of the mortgagors.

It was held that the conduct of the prior mortgagor in taking
the objection was neither wvexatious nor unreascnable, and that he
should not be made to pay the costs of the subsequent mortgagee.

34.10. In one Patna case,' the mortgagor sent a telegram to the
mortgagee, asking him to refrain from filing a suit, and promised to
pay by a fixed date. Then he sent a subsequent telegram, expressing
willingness “to pay and informing that amount was ready”. This,
the court held, did not of itself constitute a wvalid tender. But the
latter was immediately foillowed up by the mortgagor actually going
to the mortgagee’s place and offering the money which the court held
constituted a wvalid tender.

In this case where a valid ‘ender of the entire amcunt due under
a maortgage was made and a request was made that the mortgagee
should accept what was just on accounts being taken, and the mort-
gagee not merely disputed the accounts but refused the settlement
of accounts altogether and the mortgagee rushed to the court with-
out justification. it was held that the conduet was such as not to
entitle him to the interest aceruing after the date of tender and the
costs of the suit. The mortgagee was also not allowed the costs in
these appeals.

34.11. One of the points raised in a Madras case in an appeal
against a redemption decree, by the defendants mortgagees was
regarding costs, which the lower court had not awarded. The
Madras High Court held:

“Ordinarily a mortgagee would be entitled to his costs but
this ig subject to the discretion of the court where he
raises guestions which involve a denial of the mort-
gagor’s right to redeem. Here there was a denia! that a
portion of the propertvy was mortgaged: there wag also
an excessive claim for improvements and also a claim for
enhanced revenue”

In these ecircumstances the High Courtrefused to hold that the lower
court had exercised its discretion wrongly in this matter.

34.12. The facts in one Punjab case® were as follows: A mortgage
was effected on the land in suit by the plaintiff in favour of the
defendant/appellant. The lower court had passed a decree for the
possession of land on deposit of the amount payable to the defendant
and costs, With regard to improvements, the trial court had held that
only part of the amount claimed had been proved. On appeal, coun-
se]l for appellant submitted that in order to increase the yield from
the land so as to recompense himself in lien of the interest due on

1. Joti Lal v. Fateh Behadur, AgE.R. 1928 Pat, 397 (D.B.).
2, Vaatens Holle v. Mubabely Beo, A TR, 1926 Mad. 405.
3. Rup Ram v, Munshi Chille . ALR. 1960, Punj. 480 (D.B.).
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the principal money, the mortgagee had to effect these improvements.
Dua J. held that the mortgagee 1n possession cannot be permitted to
lay money in increasing the value of the estate except in cireum-
stances which strictly fall within the four corners of section 63-A
of the Transfer of Property Act. The Court held:

“The interpretation of this section, as suggested vn behalf of
the appellant, is obviously calculated to give to the mort-
gagee a handle to so increase the value of ihe estate as fo
cripple the mortgager's power of redemption, This ob-
viously could not be the intention of the legislature”

With regard to costs, the court held:

“The general rule is that costs follow the event. In the present
case, the mortgagee resisted the claim of redemption both
pefore the Collector and in the civil courts, and indeed it
has been very seriously opposed right up to this court.
The mortgagee has in fact persisted in claiming title to
the land in suit. It was in these circumstances open to
the court below to pass the impugned order as to costs.
There is no question of principle involved in the order
which must, therefore, be upheld.”

34.13. In a Patna case,' the plaintiff had praved for a decree for
redemption of certain lands, which were the subject of usufructuary
mortgage executed by one M in favour of the defendants. The plain-
#ff claimed to have purchased the equity of redemption. The trial
court gave a decree for redemption in favour of the plaintiff, and
also granted the plaintiff costs of the suit. On appeal, the Patna High
Court held that “in the written statement the defendant challenged
the title of the plaintiff to redeem the property, and we see no reason
why the plaintiff should not be given the costs he has incurred in
the suit.” : A R

34.14. In a suit for redemption which went up to the High Court
of Travancore-Cochin, the trial court had granted a decree, but on
terms which did not satis{ the plaintiff or the contesting defendants.
The High Court held® that normally, in a redemption suit, the mort-
gagee is entitled to his costs unless he is guilty of misconduct.
Putting excessive value on improvementg is not misconduct so as to
disentifle a mortgagee fo his costs. The question involved was,
whether the mortgagee could claim anything more than what he
pargained for in the mortgage deed. Further, the contesting defen-
dants also put the mortgagor to prove her title to redeem, when there
was no doupt about her title. In these circumstances, the court de-
clined to interfere with the lower court’s decision awarding the mort-
gagee only one-fourth of the costs.

34.15. In another Travancore-Cochin case.® in a suit for rendemp-
tion, the defendant mortgagee raised untenable contentions regarding
part of the mortgaged property, and also claimed full wvalue of the
building which had been erected by him contrary to the terms of

V. Rofhallem v. Boor defer. A LR 1002 Pat. 23 204 (D3
9. Pukeoothi Meelobantur v. mmind Pillai, A LR, 1952 Trax. Co. 293 (DB
3. Naruyana Pillgi v. . Kesawen, A LR, 1955 WOUC (irav, Cn.) 3433 (DB,
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the deed. The plaintiff offered to pay only one-fourth of the value of
the improvements to the moriages 20¢ alss elo mod an exaggerated
amount by way of damages on account of waste. It wag held that
the conduct of the parties was such as to disallow them their costs,
and each party was, therefore, to bear its costs.

34.18. The above examination of sample judicial decisions shows
that the rule frirly well. In particular, if the mortgagor deposits the
full amount, he would not be liable for costs of the suit.

8417 It may be of interest to mote the corresponding English
rule quoted below:!

“Where a person is or has been a party to any proceedings in
the capacity of a trustee, versonal rerresentativ or mort-
gagee, he shall, unless the Court otherwise orders, be
entitled to the costs of those proceedings, in so far as
they are not recovered from or paid by any other person,
out of the fund held by the trustee or personal represenda-
tive or the mortgaged property, as the case may be: and
the Court may otherwise order only on the ground that
the trustee, personal representative or mortgagee has
acted unreasonably or, in the case of 3 trustee or personal
representative. has in svbstance acted for his own henefit
rather than for the benefit of the fund.”

34.18. Tt has been stated that “a mortgagee has an absolute right
to costs, unless they are forfeited by miseonduct: if they are for-
feited by misconduct. then they are within the discretion of the
Judge '*

L 34.19. The English rule was thus explained® by Lord Selborne
.Coi—

“The right of a mortgagee in a suit for redemption or for-
closure to his general costs of suit, unless he has forfeited
them by some improper defence or other misconduct, is
well established and does not rest upon the exercise of
that discretion of the Court which, in litigious causes, is
generally not subject to review. The contract between
mortgagor and mortagee. asitis understood in this Court,
makes the mortgage a security, not only for principal and
interest, and such ordinary charges and expenses ag are
usually provided for by the instrument creating the se-
curity, but alse for the costs properly incident to a suit
for foreclosure or redemption. In like manner, the con-
tract between the author of a trust and his trusteesg en-
titles the trustees, as between themselves and their cestuig
que trust, to receive out of the trust estate all their proper
costs incident to the execution of the trust

1. Supreme Conrt Coats Rules (19591 Rule 802),

2. Charles v. Jones (18861 33 Ch. DL w4, %4, per Lopes L.J. (Case under ol Q. 85, 1. 1
R.4.0U.

3. Cofterell v, Stretton {1872) 5Ch. 395-302, (Lord Selborne L.C.),
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These rights, resting substantially upon contract, can only be
lost or curtailed by such inequitable conduct on the part
of a mortgagee or trustee as may amount to a violation or
culpable neglect of his duty under the contract. “Any
depariure from these prineciples in the general course of
the administration of justice in this Court would tend to
destroy, or at least very materially to shake and impair,
the security of mortgage transactions and the safely of
trustees, In fact, such a departure, instcad of being bene-
ficial to those who may have occasion to borrow money
on security, or to repose confidence ag to property in their
friends or neignbours, would, in the result, throw the
former class of persons into the hands of those who in-
demnify themselves against extra-ordinary risks by extra-
ordinary exactions, and would deprive the latter class of
the assistance of all who cannot afford, or are not inclined,
to bestow upon the affairs of other persons their money
as well as their trouble and time.”

34.20. Since the right of a mortgagee to his costs of a redemp-
tion or foreclosure suit is a matter of contract, and not in the dis-
cretion of the Court, costs cannot be denied except where he has
“ynreasonably instituted or carried on or resisted any proceedings”
within the above Rule.! eg. where he has declined to hand over
reconveyance in erchange for the principel ond interest.” Mortgagees
failing on a fairly arguable point in a foreclosure suit may, however,
be allowed to add their costs to suit their security.” Eve J. summed
up the position thus:*

“] think the wvarious authorities to which my attention was
called in the course of the exhaustive arguments addressed
ta me in this case establish three propositions: (1) that a
mortgagee has an absolute right to costs unless they are
forefeited by misconduct; (2) that, if the absolute right is
forefeited by misconduct, the costs are in the discretion
of the judge: and (3) that the raising of an utenable de-
fence, or a cleim of o balance due after the mortgage has
been fully paid off, both constitute misconduet by which
the aksolute right to costs is forfeited. Avythority for these
propositions ig to be found in the cases of Charles v. Jones
(No. 2) 56 L.TR. 848; Hall v. Heward (54 LTR. 810 32
Ch. Div. 430); and Ashworth v. Lord (58 L.T.R. 18)".

3491. Tt would, thus, appear, thet, in substance, the position in
England does not differ from that in India. Moreover, the rule gives
a discretion which appears to have been soundly exercised. However,
it would, in our view, be desirable to provide expressly that where
the mortgagor pays or desposits the full amount before or at the
time of institution of the suit, ordinarily he shall get his costs. This
does not really change the law, but only makes it more explicit.

T, [ Catterell v, Qlvapton 118727 LR, 8 Ch, 205:
(B Paurace v. Hapeaek (15821 200 Ch D, 303,
2, Rourle v. Robinsow (191111 Ch. 480,

3. Stamford ex parts v. Keeble (103 2 Ch., p. 102,
4. Haath v, Chinn, {1908) Law Times Reports 855-858.
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Recommendation as to Order 34, rule 10

3429 Accordingly, we recomunended that 1o Order 34, rule 10,
the foliowing proviso should be added: —

“Provided that where the mortgagor, before or at the lime of
instatution of the suit, tenders or deposits the gmount due
on the morigage, or such amouni as ;s not substentially
deficient in the opinion of the court, he shall not be ordered
to pay the cosis of the suit to the morigagee and the mort-
gagor shall be entitled to recover his own costs of the suil
jrom the mortgegee, unless the court for reasons to be
recorded, otherwise directs,

Order 34. rule 10-A (New) (Mesne profits) to he paid by the mort-
gagee

2423, Where the morigagor has deposited the sum due on the
mortgage, mesne profits should be paid by the mortgagee, if the
amount tendered or deposited by the mortgagor is not substantial-
ly deficient. We are of the view that an express provision on the
subject is desirable.

Recommendation

. 3424 Accordingly, we recommend the insertion of the follow-
ing new rule in Order 34:—

“10-A. Where the morigogor has. before or at the institution
of the suit, tendered or deposited the sum due on the
morigage, or such amount eas is mot substuntially defi-
cient in the opinion of the Court, the Couri shall direct
the mortgagee to pay to the mortgagor mesne profits for
the period beginming with the institution of the suit.”



CHaPTER 35

INTERPLEADER SUITS
Introductory

35.1. Where the plaintiff has no claim as such against a parti-
cular defendant but is interested only for his debt, he can file an
interpleader suit, ynder Order 35.

The Order on interpleader is derived from an Act of 1841,
which itself was based on an English Statute®. The Order provides
for various matters such as when interpieader suit may be insti-
tuted; when the thing claimed must be paid into Court; the proce-
dure al the first hearing, when agents and tenants can compel their
principals or landlords to interplead: how the plaintiff's costs may
be secured; and so on.

No changes are needed in this Order.

L. Avt s o 1811,
D2 aad TWilliaey 400 HE.
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C'HAPTER 36

STATEMENT OF CASE

Introductory

26.1. Persons claiming fo be interested in the decision of any
fquestion of faet vr of law may, under Order 36, enter into an
agreement i wriling slating the guestion in the form of a case
for opinicn, and providing that upon the finding of the court there-
pn, certain money shall be paid or property delivered by one of
them to the other. or that one or more of them shall do or refrain
from doing some other speecified act.

36.2. The agreement has to be filed in the court, and is num-
bered and regislered as a suit. Thereafter, the procedure in other
respeets ig substantially the same as in an ordinary suit, and the
scheme of the provisions contemplates a judgment as well as a
decree.

The peculinrity and special merit of this procedure lies in the
(i} framing by the partics before-hand of the guestions involved.
(i) the submission of the case to the court by agreement of both
parties—to that extent diluting the element of contest met with
in ordinary liligation. (iii) the formulation by the parties of the
precise relief that is anticipated, and (iv) the acceptance by them
before-hand of the hinding character of the determination of the
coyrt.

Order 36 Rule 3—Procedure under Order 36, not often

46.3. Unfortunately, the procedure provided by Order 36 is rarely
invoked, and we wventure to think that one of the reasong why it
has not proved popular is the absence of any apparent benefit to the
litigant. The choice is always made in favour of the ordinary procedure,
because, the procedure of a statement of case, even if known tp the
ordinary litigant, does not furnish any additional inducement. Some
inducement should be offered, which mayv be in respect of court fees.
The subject of court fees is outside the competence of the Union, But,
in order to highlight the desirzhility of making a distinction bet-
ween an ordinary suit instituted by a plaint and a special case
originating in an agreement, the relevant rule of this order should ex-
pressly provide that the proceeding can be initiated by an applica-
tion.

Suggestion to substitute appleation so as to reduce court fees

36.4. An objection was raised during our discussions that the
proposed amendment would be incongruous, as it would bring in
the idea of “decree” and *procedure for suit” In a proceeding in-
stituted on an application. But we think that from the point of
v}eyvtof eourt fees, such a proceeding should not be treated as a
plaint,

263
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it ix alsa desirable to provide that there should be no appeal
from the decrec passed as a result of such proceedings. Even now,
tinat should be the position, berause the decree is, In a sense, a
compromise decrec, against which there is no appeal’. But an ex-
uress provision prohibiticg appeal would be useful.

Recommendation to amend rule 3

36.5. Accordingly, we recommend that Order 36, rule 3, should
be revised as follows: —

“3(1). The agreement, if framed in accordance with the rules
hereinbefore contained, may be filed with an application
in the Court which would have jurisdiction to entertain
a suit, the amouvnt or value of the subject-matter of
which is the same as the amount or value of the sub-
ject-matter of the agreement.

{2) The gpplication, when so filed shall be numbered and
registered as a suit belween one or more of the parties
claiming to be interesied as plaintiff or plaintiffs, and
the other or others of them as defendant or defendants;
and notice shall be given to all the parties to the agree-
ment. olther than the party or parties by whom the appii-
cation was presented.

Recommendation to add rule 6

36.6. The following rule would be added as Order 36, rule 6—

“No appeal shall lie from a decree proncunced under
rule 5.

Lo O e D6,

i
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CHapTER 37

SUMMARY PROCEDURE

Introductory

37.1. Order 37 provides for summary procedure, in respect of
certain suits. A suit under this Order is instituted in the ordinary
form by presenting a plaint; but the summons is issued in a special
form'. The essence of a summary suit under Order 37 is that the
dufendant is not, as in an ordinary suit, entitled as a right to de-
fend the suit. He must apply for leave to defend within ten days
from the date of service of surmmons upon him; and such leave
will be granted only if the affidavit filed by the defendant discloses
such facts as will make it incumbent upon the plaintiff to prove
consideration, or such other facts ag the court may deem suffi-
cient for granting leave to the defendant to appear and defend the
suit. If no leave to defend is granted, the plaintiff is entitled to a
decree. The object underlying the svmmary procedure is to prevent
unreasonable obstruction by a defendant who has ne defence.

Bombay Amendment

37.2. The Order is confined to suits on negotiable instruments,
but the effect of the amendments made by the Bombay High Court
ig prac&ically to extend it to suits mentioned in gection 128(2)(f) of
the Code.

37.3. Moreover, by Botnbay amendment, the procedure has, to
some extent, been made less rigorous by an amendment of rule 3
of the Order 37. The Bombay amendment requires a plaintiff to
serve, with the writ of summons, a copy of the plaint and the
exhibits, and the defendant may at any time, within ten davs of
such service enter only.an appearance in the first instance. Notice
of the appearance must be given to the plaintiff’s attorney, and
thereafter the plaintiff is required to serve on the defendant a sum- '
mons for judgment, returnable in less than ten days from the date
of service, supported by an affidavit verifving the cause of action
and the amount claimed and stating that in his belief there is no
defence to the suit. It is only after the service of this additional
service for judgment that the defendant is required within ten
days thereof to apply for leave to defend.

37.4. In the 14th Report® of the Law Commission, a recommen-
dation has been made for—

(a) amendment of the rules relating to summary procedure
on the lines of the Bombay amendment; and :

(b) extension of summary procedure to suehordinate  courts
in important industrial and commercial towns like
Ahmedabad, Asanasol. Kanpur and Jamshedpur.

1. Appendix B, Form No. 4.
2. 14th Repuort, ¥al, I, page 2735, pura, 32, read with parw. 21.

L/B(D)220Mof LJsndCA—19 265
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37.5. The Commission, in its Reporl’ on the Code examined
these recommendations and expressed the view that action under
{a) above could be taken by the High Courts under section
128(2)(a). and action under (b) above could be taken by the State
Governments under Order 37, rule 1(b). It was, therefore, con-
sidered unnecessary to make any provision on these matters of
detail in the Code.

37.6. We have considered ilhe matter further. As we take a
different view, we should deal with the matter point by point. As
to extending the provisions to other cities, we note that in the 14th
Report, it was observed”: —

“22. A general extension of the summary procedure to all
court of subordinate judges and munsifs has not been
advocated nor do we recommend any such far-reaching
measure. We understand that although Order 37 has
been applied to the courts of all subordinate judges and
munsifs in Madras, it is not in use and has virtually
become a dead letter so far as subordinate courts in
mofussil of that State are concerned, The High Court of
Allahabad is opposed to its general extension. The
Bombay High Court is in favour of extending it to the
courts in such commercial towns as- are recommended
by the High Cowurt. The Civil Justice Commiftee made a
similar proposal. Order 37 was extended to certain courts
in Bengal, Uttar Pradesh and the Punjab, probably on
the basis of that recommendation.”

“We suggest that the High Courts should extend the rules of
summary procedure, as emplified in Bombay, to subordinate courts
in important industrial and commercial towns like Ahmedabad,
Asanscl, Kanpur and Jamshedpur.”

37.7. We have taken note of the views expressed in the 14th
Report. We, however. think that the time has come for extending
sumunary procedure to all courts, in the interest of expedition,
and not to specified towns only,

378 It is, in our view, also desirable to extend summsary pro-
cedure to all suits mentioned in section 128(2)(f), in the interest
of expedition?

37.9. In_our opinion, the procedural smendments made by the
Bombay High Court* are also useful, and should be adopted.

37.10. As has been observed, having regard to the scheme of
QOrder 37 as amended by _the Bombay High Court, it is not necessary
for a defendant to obtain leave to appeal in a summary suit, He

. 27th Report, page 233. Note on Order 37 (Summary pracedure).
. 14th Report, Yolme 1. page 275, para. 22,
. Cf. Pora, 37- 2, supra.
. Of. Para, 37+ 3, supra.
Indign Bvpress Newspaper Ltd. v. Boenwmati Private Lid., A LR, 1089 Bom. 40, 48, 47
para 14. :

[ I R
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can also make applications which do not raise a defence to the
suit without obtaining leave defend.

Recommendation

37.11. In short, our recommendations as to Order 37, are as
follows; —

{i} Order 37 should be extended to all courts;

(ii}) Order 37 should be amended on the lines of the Bombay
amendment, so as to extend it to certain other suits in
accordance with the Bombay amendment;

{iii) Further, the procedure under Order 37, rule 3, should
be amended as in Bombay.?

Regcommendation

37.12. Accordingly, the following amendments are recommend-
ed—
(i} For the existing title of Order 37, the following title
should be substituted—

Summary Procedure

(ii) For Order 37, rule 1, the following rule should be sub-
stituted—

“1. Application of Order—

{1} This Order shall apply to the following Courts,
namely,—

(a) High Courts, City Civil Courts, and Courts of
Small Couses; and

(b) subject to the provisp, other Courts:

Provided that in respect of the courts wmentioned in sub-
clause (b} above, the High Court may, by notification in
the Official Gazette, restrict the operation of this Order
only to such categories of suits as it may deem proper,
and may also subsequently by notification in the Official
Gazette further restrict, enlarge. or vary from time to
time the categories of suils {to be brought under the
operation of this Order as it may deem proper.”

(2) Subject to the provisions of sub-rule (1), the Order

applies to the following suits, namely: —

(a) suits upon bills of exchange, hundies and promis-
sory notes;

(b) suits in which the pleintiff seeks only to recover
o debt or liguidated demand in money payable
by the defendant, with or without interest, aris-
ing—

(i} orn o written contraci or;

1. {If. 14th Report, Yol. 1, page 274-275, para. 20-2.
2. Cf. 14th Report, Vol. 1, page 274.275.
LfB{D}229Mof LJandCA ——183{a)
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(ii) on an enactment where the sum sought to be
recovered is a fired sum of money or in the
nature of ¢ debt other than o penalty: or

(iii) on o guarantee, where the claim’ ogdinst the E
- prrcipal is in respeci of a debt or a liguidated
demand only;

(iii) For existing Order 37, rule 2, the following rule shall be
substituted: :

“2(1) A suit to which this Order applies may, if the *
plaintiff desires to proceed hereunder, be instituied
by presenting a plaint with a specific averment
therein that the suit is filed under this Order, and
that no relief not falling within the ambst o vthig
rule has been claimed, and with the inscription L
within brackets “(Under Order XXXVII of the Code
of Civil Procedure, 1908)" just below the number of
the suit in the title of the suit, but ‘the summons
shall be in Form No. 4, Appendix B or in such other
form as mav be from time to time presecribed.

{2) In any case in which summons is in the prescribed
form {viz. Form No. 4 in Appendix B), the defendant
shall not defend the gyit, unless he enters an appear-
ance and obtains leave from the Court or Judge as
hereinafter provided se to defend; and in default of
his entering an appearance and of his obtaining such
leave to defend, the allegations in the plaint shall he {
deemed to be admitted, and the plaintif shall be
entitled to a decree for any sum not exceeding the
sum mentioned in the summons together with inte-
rest at the rate specified (if anv) up to the date of
the decree, and such sum for costs as may be deter-
mined by the High Court from time t5 time by rules
made in that behalf, and such decree mav be exe-
cuted forthwith.” : : .

(iv) The following shall be substituted for Order 37, Rvle 3—

“3(1). In a suit to which this Order applied, the plaintiff
shall, together with the writ of summons under Rule
2, serve on the defendant a copy of thé plaint and FY
exhibits thereto, and the defendant may, at any time
within ten days of such service, enter an appearance.
.The defendant may enter an appearance either in
person or by pleader. In either case an address for
service shall be given in the memorandum of appea-
rance, and unless otherwise ordered. all summonses,
notices or nther judicial processes regquired to hbe
served on the defendant shall be deemed to have been
duly served on him, if left at his address for service.
On the day of entering the appearance, notice of the
appearance shall be given to the plaintiff’s pleader
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{or, if the plaintiff sues in person, to the plaintiff
himself) either by notice deiivered at or sent by pre-
paid letter directed to the address ot the plaintiff's
pleader or of the plaintiff, as the case may be.

If .the defendant emters: an appearance,: they plaintiff
shali thereafter serve an the defendant, a symmons
for judgment in Form No. 4-A in Appendix B 'dt' sukh
other form as may be prescribed from time to time
returnable not less than ten days from the date of
service supported by an affidavit verifying the cause
of action and the amount claimed, and stating that
in his belief there is no defence to the suit.

(1) The defendant may, at any time within ten days

from the service of such summons for judgment, by
affidavit or otherwise disclosing such facts as may be
deemed sufficient to entitle him to defend, .apply on
such summons for leave to defend such suit.. Leave
to defend may be granted to him unconditionally or
upon such terms as to the Judge of Court appear just.

(4) At the hearing of such, summons for judgment—

(5)

(a) if the defendant has hot applied for leave to'de-
defend or if such application has been made and
is refused, the plaintiff shall be entitled to judg-
ment forthwith, or

(b) if the defendant be permitted to defend as to the
whole or any part of the claim, the Court or the
judge shall direct that on failure to complete the
security (if any), or to carry out such other direc-
tions as the Court or the Judge may have given
within the time limit in the Order, the plgintiff
shall be entitled to judgment forthwith.

The Court may for sufficient cause excuse the delay

“ in entering the appearance under sub-rule (1) or in

applying for leave to defend the suit under sub-rule
(3) of this rule”™ ‘



CHAPTER 38

ARREST AND ATTACHMENT BREFORE JUDGMENT
Introduction

38.1. The provisional remedies which may be required to pre-
vent the defendant from absconding, and property from disappear-
ing or being wasted pending litigation, are also provided for in the
Code. The Code here deals with the following subjects: arrest be-
fore judgment; attachment before judgment: compensation for im-
proper arrests or attachment;' temporary injunctions: interlocutory
orders; and, lastlv, the appointment of receivers.

38.2. The rules as to arrest before judgment in England super-
sceded the writ of ne exeat regno, and the Indian rules roughly cor-
respond to the English Rules of Court.

38.3. NE EXEAT REGNO® (that he leave not the kingdom),
was a prerogative writ whereby a person is prohibited from leay-
ing the realm, even though his usual residence is in foreign parts.
The writ is directed to the sheriff of the county in which the de-
fendant is resident, commanding him to take bail from the defen-
dant not to quit England without leave of the court. It is granted
on motion, supported by affidavit showing that a sum of money is
due from the defendant to the plaintiff. or will be due on taking
accounts between them, and that the defendant intends to abscond.

384. The writ was formerly applied to great political purposes,
but it is now applied in civil matters only, and is almost superseded
in England by orders under the Debtors Act, 1869, s. 5.

Order 38, rule 1

38.5. Under Order 38, rule 1, clause (a), sub-clause (i), if a per-
son has, with intent to delay the plaintiff or to avoid service of
process etc. left the local limits ¢f the court’s jurisdiction, he can
be arrested before judgment, if the other conditions mentioned in
the rule are satisfied.

38.6. Similarly, under Order 38, rule 1, clause (&), sub-clause (ii),
if a person is, with the above intent, likely to leave the local limits
of the court’s jurisdiction. he can be arrested before judgment, if
the other conditiohs are satisfied.

38.7. We have a small suggestion to make regarding this clause.
The liability to arrest should not arise for “leaving” the Court’s
jurisdiction on lawful business. In fact, the requirement of a par-
ticular intent. and the juxtaposition of these words with the world
“abscond”. shows that only malafide acts are covered. However it
i desirable to make the position clear.

1. Reotions 9;1 05,
2. Mozeley & Whiteley, Law Dictionary {1970, pages 232, 233,
270
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Recormmendation

38.8. We, therefore, recommend that—

(i) in Order 38, rule 1, clause (a), sub-clause (i), before the
words “left the local limits", the words “without lawful
excuse”, should be inserted.

(ii) in Order 38, rule 1, clause (a), sub-clause (ii), before the
words “leave the local limits”, the words “without laroful
excuse”, should be inserted,

Order 39, Rule 5

38.9. Order 38, Rule 5(1) is as follows:—

%5, (1) Where, at any stage of a suit, the Court- is satisfied, by
affidavit or otherwise, that the defendant, with intent to
obstruct or delay the execution of any decree that may be
passed against him,—

(a) is about to dispose of the whole or any part of his
propiry, or

{b) is about to remove the whole or any part of his pro-
perty from the local limits of the jurisdiction of the
Court, -

the Court may direct the defendant, within a time to be fixed
by it, either to furnish security, in such sum as may be speci-
fied in the order, to produce and place at the disposal of the
Court, when required, the said property or the value of the
same. or such portion thereof as may be sufficient to satisfy
the decree, or to appear and show cause why he should not
furnish security.”

35.10. The rule, it may be noted, requires that the defendant be
given an opportunity to show cause. The guestion whether non-coms-
pliance with this requirement has the effect of making the order
ultra pires and void, and the consequent attachment a nullity, and
whether, if the Court passes such an order. there is total lack of
jurisdiction, is one on which there has been some controversy.

38.11. Tn a Kerala case,' it was held that the question really was
not so much whether, (as some decisions had put it), the provisions
of Order 38. rule 5{1) are mandatory or merely directory. Even the
breach of a mandatory provision does not necessarily make it illegal.
The High Court referred to a decision of the Supreme Court,® where
it was pointed out that the question to be considered was whether
compliance with a particular provision is a condition precedent for
the assumpton of jurisdiction or whether on the other hand, the
provisions merely lay down the manner in which the jurisdiction
is to be exercised. If it is the former, non-compliance would make
the order void; but, if the latter, non-compliance would only make
the order voidable. The order would be lizble to be set aside, but,
until that is done, it would be operative and cannot be ignored or

1. Madharan v. State, A LR, 1986 Ker. 212 (F.B)
2, Tiwavirg Mathai v, Varkey, A LR. 1964 8,C. 807,
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collaterally attacked. Therefore, in the light of the above decision
of the Supreme Court, in this ease, even though the attachment is
erroneous and liable to be set aside in appropriate proceedings, the
order of attachment is one made with jurisdiction and is not a nul-
lity. Hence, it cannot be ignored or subjected to attack in collateral
proceedings.! It was held that Order 38, rule 5 is intended for the
protection of the person whose property is sought to be attached
before judgment. If he did not receive the notice required by law,
and was consequently denied the privilege of staying off the attach-
ment by the offer of security, an injury would, no doubt, accrue to
him; but the law gives him a remedy kv way of appeal under @rder
43, rule 1, from such an irregular order to get it set aside.

38.12. Contrary views had been taken in some of the earlier High
Court decisions,” * but these were not accepted as correct in this
ezse. Henee, it was observed, that the order of attachment in this
case, though erroneous and liable to be set aside in appropriate
proi:eedings. was anh order made with jurisdiction, and was not a
nullity.

38.13. The guestion arose in a recent Allahabad case', where it
was held that if the procedure provided by law is not followed,
the attachment is a nullity.

Recommendation

38.14. A clarification of the law is badly needed in view of the
recent cases summarised above. On principle. such attachment should
be wvoid, and we recommend the insertion of z sub-rule in QOrder
38, rule 5, to that effect.*s .

Order 38, Rule 11 A (news)

38.15. With respect to attachment before judgment (Order 33,
rule 9), reference had been made in the earlier Report® to the con-
troversy on a certain point, An Allahabad case® shows that the con-
traversy still continues.

38.16. In the Allahabad case, the appellants filed a suit in 1947,
and obtained an order of attachment before judgment in respect of
the property of the judgment debtor. The property was attached.
The Munsiff appointed the respondent as “superddar’” {Custodian) of
the property. In the security bond executed by the respondent, he
made himself liable for anv loss of the property entrusted to him.
_First, the suit was dismissed for defavlt of the plaintiff: but later it

1. Dhian Siagh v, Secretary of State, A TR, 1945 Nag. 97,
2 Abful Keelm v, Nour Mohammed, ALR. 1920 Cal, 526, 527 (Newbuvuld and Panton J.)
3. Pular Ningh v, Hum Chander. A LR, 1934 AN 163, 187 (Rachhpal Singh J.)..

.4' Sri Kriehan Cheptg v, faan Buefe, AT R, 1967 AllL 136 (1. Dayal and D.D. Seth JT.).
[reviews ease-faw].

i Ameadmoent not lealted.

5. 27th Report, pages 50, 147, 243 (infral,

6. Raj Thander v, Romesh Kishors, A T.R. 1965 AlL 548,
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was restored. The defendant went in appeal, and the case was re-
manded for disposal on the merits, and ultimately the plaintiff ob-
tained a decree, The decree-holder then. moved an application for
execution of the decree by arrest of the surety respondent, relying
on the attachment before judgement and the connected bhond.

38.17. The main object to this appligation for execution was that
the order of attachment hefore judgment had come to an end with

the dismissal of the suit, -and the respondent’s Fability had: -« also

ceased with it. Negativing this contention, the High Court held that—
%A plain reading of (Order 3B), rule 9 goes %o indicaté-that if
nd when the suit is' dismissed, the covrt is under  &n
obligation to make an order withdrawing the attdchiment.
In other words. the order of attachment before judgment
made by the court would fall with the. dininissirsd-die
suit. If the court either inadvertently or throgh careless-
ness omits to pass an order withidrawing the attathment
and thereby fails to peiform a duty imposed q‘:o_n it,
. could it be said that the attachment shall subsjst ~even
thovgh there is no. suit in existence? No discretion is
allowed to the court fo permit the attachmetit to con-
tinue even after the dismissal of the suit, It, therefore,
follows ‘that the mandatory provisions of Rule 9 will not
. be: affected by reason of the court having failed to comply

- with the provisioms of the law.” :

33.18. Tt was also further held, that there was no distinction bet-
ween the dismissal of suit for default and a dismissal of suit on
merits. ST G : i

“I{ the plaintiff succeeds in getting the suit restored in one
case and the dismissal of suit is set aside an appeal in the
other, all that happens is that the suit becomes alive. It
cannot be disputed that onee a suit is dismissed either for
defavlt or on merits, it ceases to exist in the eye of the
law, and any ancillary orders passed in the suit would au-
tomatically come to an end and cease to operate.”

38.19. In the instant case, it was, therefore, held that the supurd-
dar could not, after the attachmeni proceedings had become ineffec-
tive by reason of the dismissal of the suit for default, be held liable
under the security bond executed by him.

38.20. In this connection, reference may be made to the earlier
Report' portions dealing with Order 21, rule 57. and the proposed new
Order 38, rule 11A. Order 21, rule 57 provides that where property
has been attached in execution of a  decree, but, because of the
decree-holder’s default. the court is unable to proceed further with
the execution application then, it can dismiss the application, ir
which case “the attachment will cease”. There was a conflict of views
on the question whether this rule applied to attachment before judg-
ment. As a solution, the Law Commission had suggested that a gene-
ral rule applving the provisions of the Code (relating to attachment
_madet iin execution) to attachments before a judgment. should be
inserted.

“

1. 27th Beport, pages 80, 197, 234,
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38.21. The proposed new rvle was as follows: —

“Order 38, Rule 11A: The,provisions of this Code applicable
to an attachment made in execution of a decree shall, as
far as may be, apply to an attachment made before judg-
ment which continves after judgment by virtue of the
provisions of rule 11.”

38.22. The judgment of the Allahabad High Court on Order 38,
Rule 9 is in conformity with the general principle recommended by
the Law Commission (in its earlier report). The order of attachment
made before judgment by the court would also fall with the dismis-
sal of the suit.

Recommendation

38.23. The earlier recommendation should be carried out. It will
not, however, solve the special difficulty created by the peculiar
facts that were found in the Allahabad case, and it may, therefore,
be worthwhile to provide also that the restoration of a suit does not
revive the attachment made before dismissal. Accordingly, the fol-
lowing rule should be added as Order 38, Rule 11A—

“11A. (1) The provisions of this Code applicable to an attach-
ment made in erecution of a decree shall, as fer as may
be, apply to an attachment made before judgment which
continues after the judgment by virtue of the provisions
of rule 11,

(2) An ottechment made before judgment, in a suit which is
dismissed for default, shall not revive merely by reason
of the restoration of the suit.”
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CHAPTER 39
INJUNCTIONS AND OTHER INTERLOCUTORY ORDERS

Intreduction

39.1. Order 39 deals with various interiocutory Orders, of which
the most important are temporary injuctions.

99.2. The theoretical interest of the subject of injunctions is
matched by its practical importance. Injunctions were invented by
the Court of Chancery as equitable remedies. One of the earliest
reported English cases deals with injunctions in relation to judicial
proceedings, but the utility of injunctions was soon realised, and
the remedy has now embraced other fields.

39.3. The equitable nature of the remedy is emphasised by se~
veral provisions of the Specific Relief Act’ {which deals with per-
manent injunctions, and by rules in Order 39 (dealing with tem-
porarg injunctions). But it is odd that a subject of such importance
has been dealt with in the Code in provisions which, at
times, prove to be less comprehensive than they ought to
be. It is for this reason that the matter was considered at some length
in the earlier Report, and we also shall have a number of things to
say on this Order.

35.4. The “interdict” of the Roman law bears a resemblance to
the injunctions of courts of équity. It is said to have been called an
interdict, because, it was originally interposed in nature of an inter-
locutory decree between two parties contending for possession, until
the dispute as to property could be tried. But, afterwards, the appel-
lation was extended to final decretal orders of the same nature®, .

Order 39, rule 1

3% 6. We shall first deal with the scope of the power to grant tem-
porary injunctions., Under Order 38, rule 1, where, in any suit, it is
proved by affidavit or otherwise—

(a) that any property in dispute in a suit is in danger of being
wasted, damaged or alienated by any party to the suit, or
wrongfully sold in execution of a decree, or

(b) that the defendant threatens or intends, to remove or dis-
pose of his property with a view to defraud his creditors,

the court may be order grant a temporary injunction to
restrain such act, or make such other order for the purposé of
- staying and preventing the wasting, damaging, alienation, sale,
removal or disposition of the property as the court thinks fit,
until the disposal of the suit or until further orders”.

1. The 8pecific Relief Act, 1083,
2. Story, Equity Jurispradence (1917), pare 363,
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39.7. The rule is primarily concerned with preservation of the
property in dispute till legal rights are ascertained,

39.8. The situation where the defendant threatens to dispossess
the plaintiff or otherwise cause injury to the plaintiff in relation to
any priopdHy if-lidodtd ik the suif 48 hot covered om.a-Hteral read-
ing. We think that it ought to be covered.

Recommendation

39.9, Accordingly, we recommend that Order 39, rule 1, should be
revised as follows—

Revised Order 39 rule 1—: :
“1. Where, in any suit, it is proved by affidavit or otherwise—
{(a) that any property in dispute in a suit is in danger of
being wasted, damaged or alienated by any party to
the sult, or wrongfully scld in execution of a decree, or
¢(b) that the defendant threatens or intends, to remove or
dispose of his property with a view td defrauding his
- creditors, or ' ’ o
(¢} that. the defendant threatens to dispossess the plaintiff
or otherwise cause injury to the plaintiff in velation to
_ any property in dispute v the suit,
the court may be order grant a temporary injunction to restrain
such act, or “make such other order for the purpose of staying
..and preventing the wasting. damaging, alienation, sale, remo-
vil or disposition, of the ‘property, or dispossession of the plain-
tiff, or otherwise causing injury to the plaintiff in relation io
any property in dispute in the suit, as the court. thinks fit,

until the disposal of the suit or until further orders”.

Order 3'9, rule 3

39.10. Under Order 3%, rule 3, the Court is redquited 'to  #ssue
notice to the opposite party before granting an injunction, “except
where it appears that the object of grantitig the injunction would be
deféateéd by the delay”. It is under these words of exception that what

are known as ex-parte ad interim injunctidng are granted,

Ex-parte Ad interim injunctiohs

 39.10A. Complaints are ofteﬁ heard that the grant of temporary
injunctioris—particulary ex parte—causes hardship, and is an indirect
cause of delay. R F :

Question In the Questionnaire,as to femporary injunctions,

39.11. Having regard to thé importance of the subject of tem-
porary ihjunctions, we had in our Qu_gs@ionnaire‘ on the Code, in-

cluded the following question’:—

“24.{a) Would you favour any limitations on the Courts
power to issue temporary injunctions? In particular, do

P

1. Question 24.
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you favour an amendment to the effect that an ex parie
interim injunction should not be granted save in exceptio-
nal cases. and [or reason to be recorded in that behalf?

(b} Would you favour the suggestion that in case an_ex 'parte-
injunction is granted, it.shall be discharged by the .court
it it is satisfed that the party which obtained the ipjunc-
tion is not taking diligent action to serve the . opposite
party or to take other steps necessary for the progress of
the suit?”. - .

‘The majority of replies agree with the approach shown in the
.question, S : '

39.12. After taking into account all aspects of the matter, we .
have come to the conclusion that an amendment of the law is called -
for. ;

39.13. No doubt, such a power issuing ex parie. W jons i
needed for urgent cases. But gi{‘é t_ﬁ)f;ﬁpﬁ;_gge r;%.;gg ests 'ih:ﬁi "
there ought to be some restriction.as to. the duration for which: the
ex parte injunction should continue.

In the.absence of such a restri¢tion, theparty obtaining an in-
junction loses interest in prosecuting the suit with diligenee, and the
party bound by the injunction saffers. . While. we realise that too
severe or too many restrictions on the powers of the .court may work
hardship, we are of the view that some broad limitatigns would be
u}s*;eful and workable. What, we. think, -eould . be resommended s
that— . - S : ) . .

(a) interim ex parte injunctions shodld not be graitbed for a
"duration exceeding, say, one mnnﬂ‘i]: l" g
’ A e
(b) hearing of the application for injunction should be finished
within one month, where: an interim ex parte injunction
has been granted; ..

. . . “' " ’ ' ?

(¢) if extension of the duration of an interim ex parte imjune-- -
tion becomes absolutely necessary, the extension gho
be granted only once and should not exceed lg iﬁ, eec% g
with the consent of the opposite party;: - P

(d) ‘no interim ex perte injinction should be issued, tnless a
copy of the plaint accompanies it, as also a copy eof - the
application for injunction. ’ I

49 13A. Some of the replies received on the question’ put by uvs
in this behalf favour an amendment as suggested, while some of them
are opposed to it on the principle that what is discretionary cannot be
made rigid. Bearing in mind the views expressed, we have made the
above recommendation. : e

39.13B. We are, of the view that if a party, i an application for
temporary injunction or in the suppbrting affidayit, knowin _mgakes |
3 false statement on a material particular, the court should ke that

- —

v, Paru, 39- 11, supra. ) . . . os,
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into account in exercising its discretion under Order 39, Rule 4,—
that is to say-—in considering the question whether the Court should
vary or discharge the injunction, That is the law even now,' but it
can be usefully emphasised,

39.14, It has been emphasised in England,® that an injunction may
be refused if the plaintiffs have misled the defendant and the court.
This is on the principle that he who comes in equity must come with
clean hands—a maxim which has been described as not unrelated to
the maxim ex turpi cause non oritor gctio of the common law®,

39.15. If, on hearing of a motion by a plaintiff for an injunction,
or, in the alternative, to continue an interim injunction already ob-
tained ex parte, it appears that the interim order was irregularly ob-
tained by suppression of facts, the Court may discharge the ex parte
order without any cross notice of motion for that purpose by the de-
fendant; though it may grant the injunction asked for.

Motion of dissolve ex parte Injunctions

39.16. Kerr states the position thus:

“If, on the motion to dissolve an ex parte injunction, it appears
that the plaintiff has misstated his case, either by misre-
presentation, or by the suppression of material facts, so
that an injunction has been obtained which would not
have been obfained if a more accurate statement of the
case had been made, the injunction will be dissolved on
that ground alone’. The plaintiff will not be allowed to
maintain it on the merits then disclosed”, Nor can he be
heard to say that he was not aware of the importance of
the facts so misstated or concealed,” or that he had forgot-
ten them®. A motion to discharge an ex parte injunction on
the ground of its having been obtained by misrepresenta-
tion is proper, though the injunction is about to expire’,

33.17. It would be useful to codify the position by amending
Order 38, rule 3.

Onder 39, rule 4

39.18, Under Order, 39, rule 4, a court can discharge, set aside or
vary a temporary injunction, It is obvious that where a party has been

b Bee English cases citad Asiatic Engineering Oo. ¥. dchhrs Eam , A LR, 1951 All 746,
para 1.

2. Armairong v. Sheppart & Short  Lid. (1958) 2 Q.B. 354,

3. Spell, Bquity, (1968), psge 35.

4. Boyse v. Qi (1891), 64 L.T. 824, vited in Annula practice, under Order 50, rule 8.

8. Eerr on Injunctions, (1927) 660. 681.

Brown v. Newall, 2M & C., p. 870; 6L.J. Ch. 348 Orateili v. Cook, THu., P. 94; Dalglish v,
Jarvie Mac. & C. 231; 20 L.J. Ch. 475; 86 R.R. 33; Ress v. Buxion (188R) W.N_ 55, Boyee v. hil
&4 L.T. (1891) W.N. p. 108 ; Schmitten v. Faulkq (1803) W. N, 84, See Rex v. Kensinglon Income
Taz Commissioners, (1817) 1 K. B. p. 517; 86 L.J. K. B., p. 261.

0. Ail. Gen. v. Corporation of Liverpool, 1M, & C.. p. 211; 43 RR.176; Castelli v. Cook 7
H.a.,p. ¥ Dalglish v, Jorvie, 2 Mac. & G.,p. 238; 20 L.J. Cb. 475; 86 R.R.83.

T. Dalglish v. Jarvie, 2 Mae. & G. p. 241: 20 L.J. Cj. 475; 86 B.R. 83,
8. Olifton v. Bobinson, 16 Beav. 355; 96 R.R. 171.
9. Wimbledon Locel Board v. Croydon Naxitary Authority, 32, Ch. D. 421; 56 L.J. Ch. 159.
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heard (or had an opportunity of being heard) before the injunction
was granted, the injunction should not be disch_arged etc, except in
special cases, We propose an amendment to bring that out.

Recm!lmendation
'39.19. Accordingly, we recommend as follows:—
“ (i} The following proviso should be inserted below Order 39,
' rule 3—
“Provided that where an injunction has been granted with-
out notice to the opposite party—
(a} the period for which it shall be ir force as initially
fixred shall not exceed one monih;
{b) hearing of the application for injunction shall, g3
" far gs procticable, be finished within one month;
hd ard
“(e) if it becomes absolutely necessary to extend the
period for which the injunction iz to remain in
force, the extension shail nor exceed fifteen days,
except with the consent of the opposite party’.
{ii) The following further proviso should be added below Order

39, Rule 3:—

“Provided further that where an injunction is granted
on the plaintiff's application without notice to the op-
posite party, the court shall, before granting it, re-
quire the plaintiff to file an offidavit stating thotf a
copy of each of the following documents has been
served on the epposite party by delivery to him, or

3 where such service is not practicable, by sending it to
him by registered post:—
{a) the plaini,
(b) the documents on which the plaintiff relies.
(c) the application for injunction, and
{d) the affidavit or other documents on which the ap-
plicani relies”.

{iii) The following provise should be inserted below rule 4 of
Order 39:—

. “Provided that if a party, in an application for temporary
injunction or in the supporting affidavit, has knowing-
ly made a fulse or misleading statement on a material
particular, and the injunction was granted without
notice, the court shall vacate the injunction unless for
reasons to be recorded it considers it just not to do so”.

{iv) The following fourth proviso should be added to Order 39,

rule 4—

“Provided further that where an order for injunction hos
been passed after giving a party an opportunity of
being heard, the order shall not be discharged, varied
or set aside on the application of that party, unless
there has been a change of circumstances, or, unless
the court iz sotisfied that the order has caused undue
hardship to that party”.



CHAPTER 40
_RECFIVERS
Introductory g ‘

; 40,1, Order 40, dealing with receivers, corresponds tp section 503
of the old Code, of which the portions relating to a receiver’s remune-
ration and his duties are now to bg. foupd in Rules 2 and 3. Under
seetion 505 of the previous Code, a régeiver could be appointed only
by High Courts and District Courts, but under the present Code, all
Courts cdn appoint a receiver. The thst is ‘jtist ‘and convenient’, which
has ‘Been substituted for “necessary & the realisation, preservation
or better custody or management of any property, movable or im-
movable; tie subject of a suit or ‘under-attachment”, thus enlarging
the power of‘ a Court!. - g ‘ :

No.changes are needed in this Order,

T T - o
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Chapter 41

APPEALS FROM ORIGINAL DECREES
introductory

41.1. Procedure as to appeals from original decrees is governed
by Order 41. It is briefly as follows: —

41.2. The appellant presents a memorandum, accompanied by a
copy of the decree appealed against. The Code lays down rules as to
the form and contents of this memorandum, and forbids the appellant
io urge, without the leave of the Court, any ground of objections not
set Torth therein, To stop the practice of presenting appeals merely
fur the purpose of delaving execution, the Code declares that execu-
tion of a decree is not slayved by reason only of its having been appea-
iced; but the appellate Court may stay execution when substantial
loss may otherwise result to the appellant, and he applies without
unreasonable delay and gives security for performing sueh decree
as may ultimately be binding on him. The rules prescribe the proce-
dure after the appellant’s memorandum is admitted.

41.3. To afford the parties reasonable time for preparation and for
instructing their pleaders (if they choose to employ any), a day is
fixed for hearing the appeal, so as to allow the respondent sufficient
time to appear and answer, and notice of the day so fixed must be
published and served on him. If a party neglects to appear on the
dav so fixed, the consecuence is judgment by default in the case of
the appellant, and proceeding ex poerte in the case of the respondent.

414, There are rules as to the judgment to be passed in appeal.
In order that the litigants may understand the grounds of the deci-
sion, and exercise, if they see fit, the right of second appeal, the Code
reauires the judgment to state the points for determination, the de-
cision thereupon, the reasons for the decision, and, when the decree
appeated against is reversed, the relief to which the appellant is
entitled:.

Order 41, rule 1A (new)—Court fees on Appeal

41.5, One of the most important problems which a litigant has to
face in respect of appeal is that of Court fees; and, having regard to
its importance. we had. in our Questionnaire.? solicited views on the
Tollowing question:—

“a2 Would you favour the insertion of a provision to the effect
that at the time of filing of the appesl, only one-fourth of
the prescribed court-fee need be paid. and the remaining
may be paid when the appeal is admitted”.

1. This o srevizion wos miggeabed by 8 Bumes Pewcock™ ruling in Bell v (fnrvdas Rop
1 Bews AL S0
2. Question 32,
281
LiB(X 226 Mof LI & CA- 20
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418. Majority of the replies on this question favour, broadly,
the suggestion made in the guestion. After some discussion, we have
also come to the same conclusion.

Recommendation

41.7. We, accordingly, rccommend insertion of the following
rule—

1A. At the time of filling of the appeal, only one fourth of the
requisite court-fees need be paid, and the remoinder of the
court-fees may be paid when the appeal is admitted under
rule 117,

Order 41, rule 3A (new) Refund of Court Fees and Process Fees.

41.8. If an appeal is rejected under any rule or dismissed as barred
by limitation or for want of jurisdietion or otherwise than on the
merits, then a refund of court-fees should in our view, be allowed.
Kven now, this can be done under the inherent powers of the court;
but a specific provision on the subject would, in our view, be useful.

Recommendation

41.9. Aecordingly, we recommend that a new rule should be in-
serted in Order 41, as follows:

“3A, Where an appeal is rejected under any rule contained in
this Order or dismissed as barred by limitation or for want
of jurisdiction or otherurise than on meriis, without notice
to the opposite party, the court may allow refund of the
court fees and process fees paid in respect of the appeal, to
such extent as the court may consider just”.

Order 41, rule 5.

41.10. One of the most important aspects of an appeal is the grant
of stay of execution of the decree appealed from. In this context, the
guestion whether a stay order operates immediately or only when it
is communicated to the Court (or the officer conducting the sale) was
examined at length in the Commission’s earlier Reportl. The Commis-
sion, after referring to the conflicting rulings on the subject, express-
ed the opinion “that ordinarily the order should be effective immedig-
tely, and a provision to the contrary mav be abused by interestéd
parties attempting deliberately to delay transmission of the order
from the appellate Court to the lower Courts”. At that time, the
Commission did not recommend any amendment on the subject.

4111. Since then, the Gujarat High Court has held? that the
stay order granted by an appellate Court becomes effective not from
the moment of its pronouncement. but from the moment it is com-
municated io the Court, It was held, therefore, that the decree passed
by the Court of Small Causes, before communication of the stay order
issued by the High Court (the communication actually took place the
next day), was a proper decree,

L. 27th Report, page 235, note on Order 41, Rale 5.
2. flarish Kowsar v. Chbanalidd, A TR, 1966 Guj. 281,

-
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On the fact. it was also held that the signing of the decree by the
Judge of the Court of Small Causes after the stay order granted by the
High Court had been communicated to it, was not a breach of the stay:
prder, as the judgment had been pronounced before the stay was com-
municated.

Recommendation for amendment of Order 41, rule 5

41.12. We have given some thought to the matter and are of the
view that stay should be effective from the date of communication,
since the opposite view might create practical complications. At the
same time, we think that an affidavit by an advocate based on personal
knowledge should be acted upon, until a formal order is received, or
until orders to the contrary are received from the court granting stay.

We, therefore, recommend that the following Explanation should
pe added to Order 41, Tule a(1).

“Explanation—Stay ordered by the court of apmeel shall be effec-
tive from its communication, but ar affidavit by o pleader based on
his personcl knowledge stating that a stay has been ordered by the
court of appeal shall be acted upon by the couwrt of first instance, un-
til @ formel order is received, or uniil orders to the contrary are re-
ceived from the court of appeal”,

Order 41, rule 11—Judgment in case of dismissal of appeal without
notice

41.13. In the earlier Report!, an amendment was suggested to carry
cut the recommendation made in the Fourteenth Report® with re-
ference to Order 41, rule 11. The object was to provide that even
where the appellate court dismisses an appeal without notice to the
lower court, it shall deliver a formal judgment, and a decree shall
be drawn up. _

41.14. We agree that in such cases, a formal judgment would be
useful, The shove recommendation should, therefore, be carried out,
both for the High Court and for the district court when hearing first
appeals,

41.15. In the case of the High Court when hearing a second appeal
howewver, the position should be the reverse. Having regard to the res-
tricted scope of second appeals? reasons should be required to be re-
corded if the appeal iz edmitted’,

Order 41 rule 5 (4).

4116, The yuestion of stay of execution of decrees during the
vendency of appeal has engaged our serious attention, and we pro-
pose an important change in this respect.

291 Heport, page 238, note nn Order 41, Bule 11,
. 14th Report. Vel 1. page 385, para !h 1

LRI

. Hee acetion 100 anl reenmmendatinn velating theretn,
4, See pavagraph 42,2 and 42,3 fefro,
L/B(N)229Mo{TJ & CA--20(a)
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41.17. An appeal by itself does not operate as a stay of execution.
But stay can be granted by the Court passing the decree or b'y: the
appellate court, for “sufficient cause”.! The general direction in this
respect in the Code is, that stay shall not be granted, unless the court
ig satisfied about the cxistence of three circumstances—

() likelihood of substantial loss to the applicant for stay. if the
stay is not granted;
{h) application without unreasonable delay;

(o) security by the applicant for the due perfqrmance of _such
decree or order as may be ultimately binding upon him.

Sub-rule (31 of Order 41. rule 5 so provides—But sub-rule (4) of
the same rule says
“(4}y Notwithstanding enything conteined in sub-rule (3), the
caurt may make an ex parte order for stay of execution

pending thc hearing of the application”,

41.18. Tt is this sub-rule which causes trouble in practice. Once an
v parte ovder of stay is obtained. the appellant is not interested in
prompt disposal of the appeal. Moreover, it is common experience
that often the vory objeet of appealing is to obtain stay, particularly
in respect of monev decrees, and even if the appellant knows that he
has 1o case. he appeals with the above object.

41.19. Having regard to what is stated above, we are of the view
that Order 41, vule 5, sub-rule (4), requires radical modification, so
that the remedy provided by it may not be abused. It is against the
spirit of sub-rule (4 to grant stay as a matter of course, and it cer-
tainly is unjust that stay without the safeguards contemplated by sub-
rote {3) should he granted ex porte, even pending the hearing of the
aoplication,

Recommendation

4120 We, therefore. recommend that Order 41. rule 5(4), should
be revised as follows:-—

“{4) Subiject to the vrovisions of sub-rule (3, the couvrt mav
ronke an ex narte order for stay of execution pending the hearing of
the avplication™

Order 41. rule 11 and appeals under section 47

41.21. A recommendation had been made in the 14th Report of
the Commission® to the effect that in case of appeals against orders
in execution of money decrees. a restriction should be placed on the
right of copeal, by reguiring the apvellant judgment-debtor to de-
posit, or ot Teast give sccurity for. the decretal amount, as a condition

Tt 11, Loahen 5010l 3020,

2. 19N Thepnrt . Vohoe 1, page 442, para 21,
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precedent to the admission of the appeal. The Report referred to the
proposal of the Civil Jusiice Commitiee to thai effect’, and recols-
mended the acceptance of the proposal.

11 22. The Civil Justice Committee had stated in its Report that
after trial, it was only just that such a protection should be given to
ihe sueeessful decrce-holder.

41.23. The Law Commission in its Report® on the Cede, after
noting the above recommendations, expressed the view tha: such 3
rigid provision might cause hardship, and did not, therefore, favour
an amendment, Tt also expressed the view that the reslriction against
stay, embodied in Order 41, rule 5(3) (read with Order 41. iule 8},
was encugh.

41.24. We have considered the matter at length, and have come
to the conclusion that a provision emphasising the need for demand-
ing security in such cases wauld prove to be useful. At the same time,
we appreciate that a sirict or rigid provision may cause hardship in
some cases. It appears to us that while the entertaining of the appeal
need not be postponed until security is furnished, the apeal should be
admitted conditionally. that is to say, if security is not furnished
within the time fixed by the appellate covrt, then the appeai should
be liable to be rejected.

Recormmendation

41.95. Accordingly, we recommend the addition of the following
sub-rule to Order 41, rule 11:—

(4) Where an appeal is admitted wnder this rule against ¢ de-
termination of any such guestion gs is referred in section
47, and the question relates to the execution, discharge or
satisfaction of o decree for the payment of money, and the
appeal is by the judgment-debtor, the gdmaigsion of the
appeal shall be conditiongl on the appellant furnishing secu-
rity for the due performance of such decree or order as
may ultimately be binding upon him; and if the appellant
does not furnish such security within such time as may be
fived by the Court, the appeal shall be reiedted.” '

41.95A. Asg to dismissal of appeal without notice, we have aiready
referred® to the earlier recommendation,

Order 41, rule 12A (New)-—-Admission of appeal restricted to certain
grounds,

41,26. On the question as to whether appeals {particularly, second
appeals) can be admitted on certain grounds only, there has heen
some discussion.

1. Civil Justice Committes Report, (1925) pace 401,
2_ 27th Report, page 30, para 68,
3. Para 41.13, aupro.
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41.27. In its Report'. one of the previous Commissions, stating
that there was a conflict on the subject, observed that this difficulty
could be met by an amendment of the law. [t recommended the inser-
tion of a statutory requirement providing that the judge admitting
the appeal should state the point or points of law which arise for
consideration in the second appeal, to ensure a stricter and better
security at the stage of sdmission.

41.28. In its Report an the Code, however. a later Commissiqn.‘
which considered this recommendation, came to the conelusion
that the power of the appellate Court should not be so confined.,

41.29. We have examined the matter at some lengt};; and as
we take a different view in this matter. we propose to discuss the
position in some detail.

41.30. An examination of judicial decisions reveals that the
trend of rulings is to the effect that a Court cannot restriet the
grounds on which an appeal is to be heard finally® though the ap-
pellant ean give up some of the grounds® at the hearing.

4131. In this connection, attention may be invited tn the ob-
servations of Asutoosh Mookherjee J. in a Calcutta case,’ where he
stated as follows: —

“But in so far as the objection taken that the Appellants
shovld be restricted to the one ground for the considera-
tion of which the appeals were admitted, we are of
opinion that it ought not to prevail. Tt is not competent
to a Court of Appeal under Rule, 12 of Order 41 of the
Code to restrict the ground or grounds upon which the
appeal admitted under the rule is to be heard finally;
in other words, the restrictive order of this Court made
at the time when the cases were heard under Rule 11
of Order 41 was ulirg wires. Rule 11 provides that ‘the
Appellate Court after sending for the record, if it thinks
fit so to do, and after fixing a dav for hearing the gppel-
lant or his pleader and hearing him accordingly if he
appears on that day., may dismiss the appeal without
sending notice of the appeal to the court against whose
decree the appeal is made and without serving notice on
the respondent or his pleader’. Rule 12 then provides that
“Unless the appellate court dismisses the appeal under
rule 11, it shall fix a day for hearing the appeal” It is
worthy of note that a day is to be fixed for hearing the
appeal, that is to sav, the whole appeal and not any
selected grounds out of those specified in the memoran-
dum of appeal. Consequentzally, all the grounds taken
in the memo of appeal by the appellants are open for
consideration at the final hearing, and we now proceed
to examine them.”

1. 14th Report, Vol. T, page 392, para 16 second sub-paragraph.
2. 27th Report, page 123, Kote on section 100, para 2.
3. Krishnufi v, Mudhuse. A TR, 1024 Bom. 207, 211 (F.B.
{h) Sakhdie v, Gendulel, A.1.R. 1954 M. P. 24, 25 (Reviews oascs).
(o) {1967) 1 Mys. L. J. 1, ¢ ¢8d in the yearly Digest,
4. Rekha Thakur, v. Ramnave! an A.1R, 1936, Pat. 7, 8, 0.
5. Lukhi ¥erain Serowji v, Sei Bam Chandra (1011) 16 Cal, W.N. 821, 822 (D.B.)
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41.32. These observations seem to have been followed in later
decisions of that High Court as well as of other High Courts; and
there is, therefore, no conflict on the guestion whether an appeal
ran be admitted on some grounds only.

41.33. The conflict really is on a slightly different matter,
namely. whether the admission of an appeal @ part is illegal. The
Bombay view' on the subject is, that if the subject-maiter is sowver-
able, this can be done. The Madras view is, that it cannot lie done.”

41.34, We think that on the first poini*—namely, the admission
of appeal restricied to certain grounds,—the law should be altered,
in the interest of simplification of procedure and avoidance of de-
lay. On the second point®, namely —the admission of un appeal
in part where severable—the law should be clarified.

41.35. The alteration on the first point. and the clarification on
the second point, shorld be based on the same approach, namely,
the court should have power to restrict the admission to certain
grounds only or to a part only (as the case may be).

Recommendation

41.368 Accordingly, we recommend that the following rule
should be added in Order 41,

“12A. The Court may, at the time of admission of the appeal,
direct that the appeal is admitted in part only or on
specific grounds only, and where such an order is passed,
it shall not be open to the appellant to argue the appeal
on any other part or to urge any other ground of appeal,
as the case may be, without the leave of the Court.”

Order 41, rule 14, and dispensing with service on respondent against
whom case was ex parte.

41.37. With reference to service of the memorandum of appeal,
one point was considered in the earlier Report’. A recommenda-
tion had been made in the Forteenth Report® to the effect, that
in the case of parties who had not appeared in the court below,
and who had not filed any address for service, a provision mav be
made to dispense with service of the notice of appeal. A somewhat
similar recommendation had been made bv the Civil Justice Com-
mittee” also, which observed that the necessity of serving each of
those respondents against whom the suit had proceeded ex parte,
with notice of appeal or of 2ny inter'ocutory motion, led to an un-
necessary delay. It stated. that this was more speciallv the case
where the appellant had obtained an interim stay of execution, as
it would be easy for an er parte defendant to collude with the

- Keishneji v. Madhusg, A. LR, 1934 Bom. 207 (F.B.}

. Eswariak v. Rawmesfwarays, ALR. 1940 Mad., 488,

. Paragraph 4! -30, supru,

. Paragraph 4133, supru.

. 27th Report, page 239, Note on Order 41, rule 14,

- 14th Reporl, Vol. I, Page 303, pars 21.

» Civil Justice Committes (1925) Repcrt, page 117, para 27, sccond sub-parac

-] o o 0 oy o~
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defendant-appellant and evade service ot notice, Amendments on
these lines. 100, have been made by the Hligh Courts of Allahabad,
Andhira Pradesh, Auzsam. Calcutla, Mudhva Pradesh, Madras, My-
sore and Punjab. in Order 41, rule 14, and by the High Courts of
Orizsz and Patna by inserting Order 41, rule 14A.

41.38. The carlicy Commission noted the above position, but
ielt that it wuas unnecessary to carry oul the suggested change, as
not much delay is caused by the necessity of scrvice of nolice of
appeal.

4138, It appesrs tw us, however, that such a provision would be
uselul, as saving delay.

Eecommendation

41.40. We, therefore, recommend that in Order 41, Rule 14, the
[ollowing sub-rules should be added--

“(3) The notice to be served on the respondent shall be agc-
compuitied by a copy of the memorandum of appeal,

{4) Norwithstanding anything to the contrary contained n
sub-rule (1), it shall not be necessiry to serve notice of
any procecding incidental to an eppeal on any respondent
ather than e person impleaded for the first time in the
Appellate Court, unless he has appecred and  filed an
address for service either “in the trial coyrt or, in the
case of a gsecond appeal, in the lower appellate Court, or
has appeured in the appeal.

(5) Nothing in sub-rule (4) shall bar the respondent referred
to in the appeal and defending it.”

Order 11, rule 17 and disposal on merits in absence of the appellant

41.41. When an appellate Covrt does not dismiss an appeal
summarily, it should fix g date for the hearing of the appeal and
notice of the date should be affixed in the ampellate Court house
and should be served on the respondent or on his pleader, under
Order 41, rules 12 and 14. The procedure thereafier is provided in
Order 41. rule 17, which lays down that “Where on the day fixed,
or any other day to which the hearing mav be adjourned, the appel-
lant does not appear when the appeal iz called on for hearing, the
Court may make an order that the appeal be dismissed.” In thig
rule, the word ‘may’ shows that, apart from dismissal of the ap-
peal for default, *he court can pass other orders. One such order
could be adjournmeni of the appeal.

+l.42. But there is a conflict of decigions on  the question
whether, if the appeilant does not appear, the appellate court can,
under this rule. dispose of the appeal on the merits. The Allahg-
bad view' is that = decision on the merits 15 permissible,

1. Gojram v. Kam Bufi, A, 1R, 1965 All 547, 649 (Desai and, Pathak J, JJ)
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41.43. Answering the query—how an appeal can be disposed
of on merits without the appellant’s or his eounsel being heard, the
Cowt observed “1 see no anomaly or even difficulty in this. The
appeliate court can rcad the judgment appealed from and the
memorandum of appeal and hear the respondent or his counsel
and then can certainly deeide onmerits whether the appeal should
be dismissed or nol. If the appeal is a good one and the respondent
ur his counscl is unable to show any cause for its being dismissed
the appellate courl can certainly ailow it on merits in spite of the
appellant’s absence. Similacly, if it finds that the grounds of appeal
have no substance, it ean dismiss it on merits. Orally hearing a
party or his pleader is not an essential ingredient of a decision on
merits and the appeal in the instant case could hzve been dismis-
sed by the learned Additional Judge on merits in  spite of the
appellants’  absernce.”

41.44. A later Allahabad case' takes the same view.

41.45. As to Order 41, rule 30. the Allahabad Hish Court* deals
with the position thus:

“Order XLI R.30 nc doubt makes the hearing of the parties
ar their pleaders a condition precedent to the pronoun-
cing of judgment, but this condition has heen laid down
for the benefit of the parties and in their own interest,
and its fulfilment is, by its very hature. dependent
upon their volition and co-operation. The parties
cannot, therefore, by refusing to avail of the bene-
fit and by withholding their co-operation incapacitate the
Court for using that power to the exercise of which the
condition has been attached. If the opportunity for the
fulfilment of the condition has been allowed, although it
has not been availed of, the condition will be deemed to
have been complied with and the Court will acquire the
competenice to exercise the power conferred upon it as if
the condition had been fulfiled. If this were not so, the
parties would, by their own cmission to avail of the
opportunity granted to them, be able tg create an in-
strmountable impediment in what the Court hzs been
authorised to do by the statute and render the power
given to it iotally ineffective and nugatory.”

41.46. Other High Courts, however, take a different view. The
most important case in support of the view that the court has no
power to dismiss an appeal on the merits (if the appellant does not
appear at the hearing), is a Madras one® Mostly. the line of reason-

ing adopted in the Madras case has been accepted in the decision
of other High Courts.

1. Babu lam v. Rhagwon Dass, A TR, 18, All, 1 (F.B,)
2. Babu Ram v. Ithaguwen Dass, A.LR. 1998 AL 1. 10, para 45,
3. MWusalirabeh Muhomad v, Monaviakrama, A LR, 1923 Mad, 13,
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11.47. The facts of the Madras case were as follows: —

On the date of hearing of an appeal before the Subordinate
Judge, the appellant was not present, but a Vakil hold-
ing a Vakalatnama from him was present, and applied
for an adjournment, The adjournment was refused, and
the wakil thereupon informed the court that as he had
no instructions or papers. he could not argue the appeal;
he took no further part in the proceedings.

The Subordinate Judge, instead of dismissing the appeal for
default, considered the evidence bearing on the appellani’s claim
with reference tv the memorandum of appeal, and dismissed the
appeal on the merits with costs.

41.48. Tt was contended before the High Court (on behalf of
the appellant) that it was not competent for the Subordinate Judge
to inquire into the merits of the case in the absence of the appellant
and his pleader, and that he could deal with the appeal only in
the manner provided by Order 41, Rule 17(1). This contention was
accepted by the Divisional Bench which heard the case, and the
judgment of the Subordinate Judge was held to he without juris-
diction. Both the Judges constituting the Bench referred to the
change from the words, ‘shall be dismissed’ in section 556 of the
Old Code', to the words “the Court mey make an order that the
appeal be dismissed” in Order 41, rule 17(1) of the present Code,
but they were of the view that in spite of the change, the Subordi-
nate Judge had no power to go into the merits of the appeal. Under
the previous Code, the Court had considered it to be undesirable®
to dismiss the appeal on the merits. )

41.49. According to most High Courts, dismissal on the meorits
is illegal’, when the appellant is not present In a Punjab' case it
was held that the remedy is an application for restoration under
Order 41, rule 19

Amendment desirable to remove conflict

41.50. Having regard to the conflict of decisions, it is desirable
to make the wording of rule 17 more explicit. Theoretically, a dis-
missal on merits should be permissible.

41.51. No doubt, the following passage from a Supreme Court
case’( in reference to Order 41, Rule 30) may lend support to the
Allahabad view.

1. Section 656, C.P.C. 1882.

2. Mohkesh Chunder Bosr v. Thakur Das. 20 Suth. W.R. 425,

3. (n) T'aber Sheikh v. Oaruddin Huvalder, A.LR. 1928 Cal. 475.
(&) ..éﬂz'gafir Whoton v, Mi. Bademi, A TR, 1983 Pat. 1 {overmling A.LR. 1921 Pat

{c) Pigendre ("hamdra v, Rudha Bellai, A TR. 1953 Assam. 191.

(@) {7968) Ardh. W.R. 356, cited in the Yearly Digest.
4. Kundha Singh v. Punjab State, ATR. 1982 Punj. 82 (P. C. Pandit J.)
5. Sukhpal Singh v. Kelyan Singh A LR. 1963 5.0, 146; (1983) 2 SCR 733,



201

“Where the appellant and his pleader are not prepared to
address the Court, there is no hearing and, itherefore, noth-
ing is shown to the Appeilate Court as to why it should
interfere with the decision of the Court below. The burden
of proof is on an appellant to show that the decision which
he appeals from was wrong and where he doesg not address
the Court at all, it appears to us that there is no point
raised for determination and therefore, it is not necessary
to give a decision on any point or the reasons for the
decision. It is sufficient for the Court to pass an order of
dismissal for default. Such an order does not necessarily
mean that the appeal is dismissed for defeult of appear-
ance. In such circumstances, the order means that the
appeal is dismissed for default of proof”.

However, these observations should not be taken as necessarily
implying thzf a disposal on the merits is necessary where the appel-
lant is absent. Tt is not necessary for the Covrt to give a decision
on merits, though it is open to it to do so.

Recommendation

41.5Z. Moreover, in practice a decision on merits in the appellant’s
absence, is rarely given, and therefore, the better course would be
to preclude a decision on merits in such cases. We are of the view
that the Code should be amended on the ahove lines,

Accordingly, we recommend that the following Explanation

" should be added in Order 41, rule 17(1):—

“Explanation—Nothirg in this sub-rule shall be construed as
empowering the court to dismiss the oppeal on the merits”,

Order 41, rule 18

41.524, A point concerning Order 41_rule 18 was discussed in
the carlier Report' as follows: —

“The Fourteenth Report recommended the adoption by High
Courts of some local Amendment®, whereunder, if on the
day of hearing of the appeal, it is found that the notice
for the respondent has not been served and the appellant
fails to deposit the expenses of serving the notice again,
the court has power to order that the appeal be rejected.
ghis is a matter of detail which mav be left to the High

aurts.”

41.52B. We are, however, of the view that it is desirable to adopt
the amendment suggested in the 14th Report and insert it in the Code.
Such a provision will. to some extent, expedite disposal of appeals.

1. 27th Report, page 239, Note on Order 41, rule 18,
2. 14th Report, Volume I, page 293, para 22,
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Recommendation
41.53. Accordingly, we recommend that Order 41, rule 14, should
be revised as follows:—

“18. Where, on the day fixed, or on any other day to which
the hearing may be adjourned, it is found that the notice
to the respondent has not been served in consequence of
ihe failure of the appellant to deposit, within the perind
fixed, the sum required to defray the cost of gserving the
notice, or, if the notice is returned unserved, to deposit
within gny subsequent period fived, the sum required o
defray the costs of aeny further attempt to se€rve the notice,
the court may make an order that the appeal be dismissed:

Provided that no such order shall be made although
the notice has not been served upon the respondent, if
on anv such day the respondent appears when the appeal
is called on for hearing.”

Order 41, rule 18 and refund of process fees,

41.54. A point relevant to Order 41, rule 18 and refund of fees
may now be considered,

Refund of process fees where appeal dismissed without notice.

41.55. A recommendation had been made in the Forteenth Re-
port'-® for an amendment allowing the refund of process foes where
an appeal is dismissed without notice to the other party. The Com-
mission, however, in its Report on the Code,’ felt, that this should
be left to be dealt with by the practice of the Courts. No amendment

was, therefore, suggested.

41.56. We agree with the view taken in the Report on the Code,
but for a diflferent reason. As process fees are paid after admission
of the appeal, it is not necessary to provide for refund when the
appeal is dismissed summarily.

41.57. For the above reason, we recommend no change in the
existing rule.

Order 41, rule 20

4158 As to Order 41, rule 20, the earlier Report* on the Code
discussed the controversy as to whether a respondent can be added
in an appeal after the period of limitation for appeal had expired.
The decisions on the subject will be found discussed in the under-

mentioned cases™*.

. 14th Report, Vol 1, page 393, para 22.
. %ce also Order 414, rule 2, inserted in Madras.
. 27th Report, page 240, note on Order 41, rule 18 and refund.

. P Anundu v. M. dehargiede, AT R.1958, AT 43 (F.B.}

I

2

3

4, 2Tth Report, page 240, Kote on Order 41, rule 20.

3

6. Notified Area Commitiee, Buria v, Govtnd Rem ALR. 1959 Pun. 277, 278 (F.B.)
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Some of these decisions’ proceed on the inherent power of the
court to add the respondent in such cases.

41.59 In a recent case,” the Andhra Pradesh High Court held that
Order 41. rule 20, is concerned with a party to the suit who was not
made a party to the appeal though interested in the resglt qf the
appea:. The appellate court can. then, in exercise of its discretion di-
rect that he be made a respondent, This provision is only limited to
certain contingencies. It was held:

s . that apart from the provisions of Order 41, rule 20, C.P.
C., the appeliate court has inherent puwers to permit parties
to be added to appeals in suitable cases and the language of
rule 20 of Order 41 is not exclusive or exhaustive so as to
deprive the appellate court of the inherent powers in this
behalf, When once it is clear that Rule 20 of Order 41 ig not
exhaustive of the powers of the appellate cowrt for implead-
ing or adding parties to the appeal, certainly powers un-
der Order 1, rule 10, CP.C. read with section 107(2)
CP.C. and under other appropriate provisions including
section 151 C.P.C. in proper cases can be availed of even
in appeal,... ... ..It is obvious that a person who was not
eo nomine a party to the such also can be added as a party
to the appeal under the provisions of the Code”.

41.60. In this case it was. therefure, held that the court below did
not err in permitting the petitioner to be made a party to the appeal
who was a settlee pendents lite of one of the items of suit property
‘?ﬁoughft by the plaintiff and was a person interested in the results

ereof.

41.61. In one Kerala case,” the guestion raised was whether a
party could be impleaded in the Civil Revision Petition after the ex-
piry of the period prescribed for filing the petition. The Kerala High
Court held *hat though the law of limitation does not apply to an
addition of parties by the court of appeal under Order 41, rule 20 of
the Code. ve: the power under that provision is discretionary. and
should not be exercised in all cases, for instance, where the party is
extremely negligent. But if the court finds it necessary to bring a
party upon the record of an avpenal. in order to do justice between
the parties, the court has ample power to do so irrespective of limita-
tion, even in second avpeal. Even apart from the provisions of Order
41. rule 20, the High Court has power. under section 151 of the Code,
to add a respondent to the appeal, even after the expiry of the period
of limitation for the appeal against him, if in the circumstanres of the
case before it, it thinks fit to do so. The conditions fo be satisfied befove
2 partyv is impleaded under Ovder 41, rule 20 are in the first place,

1. For example : :
(@) Munshi Room v, Abdwol 2is, ALTTR. 1943 Lah. 232,
(4} Pritum Raw v. Phaii Ram, AT, 1624 Pat, 1773,

2. .‘s‘nﬁﬁl[zmydu v. ftrehmanender, AJLR. 1970 AP, 211, 215 (D.R.), followirg Netified
Ares Commiltac, Buria v. Fohind Rem, ALR. 1959 Punj. 277 {F.B.)

3. Rugmani v. (hellapps Rowther, (1988) Ker. L.T. 789.
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that the persun must have been a party to the suit but not made par-
ty in the appeal, and secondly, that the person added is one interes-
ted in the result of the appeal. Once the impleadment is found neces-
sary in the interests of justice, the question of limitation need not
deter the court, because the necessity for the impleadment strikes the
Court only at the time of hearing, and by that time, in most cases,
the period aflowed for filing the apneal or revision will be over.

41.62. In the circumstances, the prayer for impleadment was
allowed.

41.63. In one Punjab case, it was held that where a memoran-
dum of appeal does not mention the name of a contesting party, and
the mistake creeps in on account of the erroneous certified copies
having been supplied by the court officials to the appellant, he should
not he made to suffer on account of the mistake having been commit-
ted by some officer of the court in the discharge of his duties. It is
quite apparent that the appellant or his counsel did not notice that
error at the time when the appeal was filed, and the names of the
parties in the memorandum of appeal had been mechaniecally copied
out from those mentioned in the heading of the judgment of the trial
court. The mistake on the part of the appellant or his counsel is,
therefore, bona fide and honest, and the appellate court has ample
power to allow the mistake to be rectified and the party added, even
after the expiry of period of limitation for appeal.

41.64, In one Patna case’, the appéal was filed by an insolvent in
time against one of the creditors, When the other two creditors were
made parties to the appeal. the period of limitation under section 75
(4) of the Provincial Insolvency Act had expired. It was held that
under provisions of Order 41, rule 20, even at the time of hearing of
appeal, the court could make persons interested in the result of the
avpeal party to the appeal, and the guestion of limitation would not
arise in such cases.

41.65. In an Allahabad case’ under the U.P. Consolidation of Hold-
ings Act, 1954 (Section 48), failure to implead necessary parties to
appeal was held to be fatal. It was held that the court was not bound
to have necessary parties brought on record.

41.66. It is obvious that the postion s, to some extent, nebulous.*
The previous Commission did examine it and stated that the correct
view is, that after the veriod of limitation has expired against a party
be ceases to be “interested in the appeal” within the meaning of rule
20. as interpreted by the Privy Council®

L. Puran Jingh v. Gehal Singh T.L.R. (1969}, 2 Punj. 269, 372, following Notifled Arce
Committee, Buria, v. Gobind Bam, AT R. 1950 Punj. 277 (F.B)

2, Rumeshwar Lal Agarwole v. Kwti Mofn (1969) Labour 1.0, 790, 7092 (Pat.) quoled in the
Yearly Digest (1969), (olume. 470,

3. 1966 AN, W.R. (H. C.) 133—Quoted in the Yearly Digest, (1968) page. 473,
4. 27th Report, page 240.
5. Chelelingam v. Scethai, LL.R. 6 Rangoon 29: A LR. 1927 P, C, 252,
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41.67. The previous Commission also noted that the question whe-
ther such a party can be impleaded under the inherent power of the
Court, or whether a separate appeal can be filed against that respon-
dent after obtaining leave of the Court under section 5, Limitation Act
were (in the view of the Commission) different matters, The pre-
vious Commission ronsidered it unnecessary to make any amendment
to cover such cases.

41.68. We are, however. of the view that it would be better if the
position as regards rule 20 is clarified, and we think that the restric-
tive view, namely, that a respondent eannot be added after expiry of
the period of limitation, should be expressly enacted. At the same
time the ecourt should have powers to grant requests for impleading
a party after expiry of limitation for reasons to be recorded.

Recommendation

41.89. Accordingly, we recornmend that the following sub-rule
should be added® in Order 41, rule 20—

“(2) No respondent shall be added under this rule after the ex-
piry of the period of limitation for appeal, unless the court,
for reasons to be recorded, allows that to be done, on such
terms as to costs, as it thinks fit”.

Order 41, rule 22

41.70. Order 41, rule 22 gives two distinct rights to the respondent
in the appeal. The first is the right ¢f upholding the decree of the court
of first instance on anw of the grounds on which that court decided
ageinst him, and. in that case, no notice or memorandum required by
the later provisions of the rule is necessary. The second right is that
of taking any objection, called “cross-objection”—to the decree which
the respondent might have taken by way of appeal.

41.71. The distinction between the two, though fine, is appreci-
able. In the first case, the respondent supports the decree. In the
second case, he attacks® it. The first requires no formal document.
The second does, and court-fees may have to be paid.

41.72. There is a third remedy—cross-appeal. But this is outside
the rule, '

41.73. The rationale behind the two remedies hag; been thus
explained’*— :

“When an appeal is preferred, the appellant is, generally
speaking, seeking to get rid of an adverse decision, ad-
verse to him wholly or in part, which means that the
opposite party, had succeeded wholly or in part. That
svecess might be the result of a2 decision in his favour on
one or some only of several grounds urged by him; the
Court negativing the other or others. As regards these
latter grounds. he cannot and need not appeal. hawever.
erroneous the decision, because there is no right of appeal

. Existing Order 41, rule 20, t0 be rL‘numi'mr-r’-d as Order 41, ;u]e 2(-),. SII-l\-:“uh f])g
. Pura 41.73, infra.
« Venkatn Hao, Murthi A.T.R, 1943 Mad, 608-700,

[ I



206

to a party, who has succeeded. But when the opposite
party prefers on appeal, he may find himsed in a diffeult
situation, he is obliged to remain content with supporting
the decision on the only point or points on which he had
succeeded without resorting to the others on which he had
failed. For instance, it may turn out on examination that
some or all of these other grounds arc good, while those
accepted by the lower Court are unsubstantial...... It is
to provide for such a contingency, and fo avoid injustice
to the respondent in such a case, that the rule has been
enacted giving him liberty to support the decree if neces-
sary by relying on any of the grounds decided against him
in the Court below. The use of the word ‘support’ makes
it plain that the right given is limited to the sustaining of
the decree in so far as it is in his favour, and does mot
extend beyond so as to enable him to obtain an alteration,
giving him a further advantage. This he can securc only
by an appeal or cross objection. Where a suit is wholly
dismissed or wholly decreed, it is open to the respondent
to support the decision, by re-agitating ground negatived
by the lower Court. This is simple enough and the language
of the rule is easily understood and applied. Where, how-
ever, the suit iz decreed in part and dismissed as to the
rest, we have in reality what may be described as a double
or composite decree. There is a decree for the plaintiff in
respect of the part deereed, and a decree for the defendant
in respect of the part dismissed., If the plaintif appeals.
he does so for the purpose of displacing the decree in so
far as it is in lavour of defendant. If the defendant ap-
peals, he again does so for the purpose of getting rid of the
decree in so far as it hasg gone in plaintiff’s favour. In either
case the party who features as the respondent has a decree
in his favour which he is allowed to support on any of the
grounds decided against him by the Court which passed
the decrez. When he does this and no more, he is onlv sup-~
porting and not attacking hiz decree. The principle can be
appreciated by taking a simple illustration.

Let us take a case where a plaintiff sues for a debt of, say Rs.
1,000, and the suit is contested by the defendant on two
grounds, (1) discharge, and (ii) limitation. Let us assume that
the trial Court dismisses the suit on the ground of limitation,
while negativing the ples of discharge. The plaintiff in an
appeal from that decree may be able to satisfy the appel-
late Court that the decision on the point of limitation is
incorrect. Tn such an eventuality, Order 41, rule 22 enables
the defendant to sustain the decree by making good the plea
of discharge found against him by the Court below.”

41.74, and 41.75. In a Punjab case? Dug. C. J. has held—
“Rule 22 of Order 41, Civil Procedure Code is apparently a
special provision permitting a respondent, whao hﬂ.g nat
appealed from a decree, to object to the said decree in the

T Emﬁl;f;sis supplied,

3. Krishne Gopal, v. Haji Hohd., Ji'usiim, A.LR, 196% Delhi 126, 129,

32
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opposite party’s appeai as if he had himself preferred. a
separate appeal ......... where a decree is partly against
nre suitnr and nartiy agzsnst another, one of sach pariges,
being satisfied with his partial success, may not prefer-an
apncal wilth'n ilmitation, put on the other party appealing
may like to re-open the adverse part of the.decree. In- the
larger interest ot the cause of justice, it is in sueh cireum-
stances that the party satisfied with partial sugcess is
granted another opportunity of challenging the part of
the decree aga‘nst him vpon his opponent preferring an
appeal, of which notice is served on hign. In order 10 avail
of this right, he has to take cross-objections within omne
month from the date of service on him of notice of the
hearing of his oppenent’s appeal.’ :

41,76 In thi= rase, there was a decree ageinst some defendants.
One defendant’s appeal was dismissed. There was an appeal by the
others. The court left open the question whether the defendant whose
appeal was dismissed can assail the decree and re-open the contro-
versy in the garb of cross-objections. : o

41.77. Further, it was held that cross-objections are to be heard
when the appeal is heard: and as a general rule, the court is expected
‘o dispose of both the apneals and the cross-objections together by
one judgment, and the decision should be incorporated in one decree.
By means of a deeming fiction, the cross-objections are, for certain
purposes. treated as a memorandum of apreal, but they arc neither
registered as an appeal nor are they clothed with an independent
status as such, They do not constitute a separate independent cause
or writ, but largely draw their source of survival from the compe-
tence of the appeal in which they are takén; and the exceptions to
this dependence are provided in sub-rule (4) of Rule 22

41.78. In the present case, it was held that in-the absence of any
binding precedent or any elear provision of lawa it would not be
advisable to remit the case to the lower appellate court for adjudi-
cating on the cross-objections on the merits after the final disposal
of the appeal, even if otherwise such a course were legally permis-
sible and called for. ‘

4179, In a Calcutta case’ there was an appeal, by the plaintiff
whose suit for recovery of damages against the defendant mumici-
pality to the extent of Rs. 1,000 or more succeeded in part (for
Rs. 842.62), in the trial court, but failed wholly in the first court of
appeal, On one of the points taken by plaintiff in the Calcutta High
Court {negligence of the municipality). the defendant had filed a
cross-objection. SR :

41.80. The Hish Court héld, that where the particular issue of
negligence is formd agsinst the defendant municipality, and at the
same time the deeree dismissing the whole suit is completely in its
favour, a cross-abictiom iz hardly called for. The defendant munici-
palitv. now the rvespondent, can support the decree on the ground

V. Nrisindhe Prosel v Bhadreswar Municipality, (1960) 73 Cal. W. N. 88, 90,
TABIDP LT, Fo8 A 21 o
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that the issue of negligence should have been decided in its favour.
That is what Order 41, Rule 22 sub-rule (1) of the Civil Procedure
Code provides for.' So the cross-objection, wholly unnecessary one,
may be left alone, '

41.81. So much as regards the working of rule 22. We have
referred ahove to the two limbs of the rule which give two remedies.®
Now, there ig a small verbal point regarding the first remedy. The
relevant portion of the rule says that the respondent may “support
the decree on any of the grounds decided against him in the court
below”, These words, at first sight, appear to be strange, because a
person cannot support a decree on & ground decided aguinst him.
What is meant is. that he may support it by asserting that the
ground decided against him should have been decided in his favour.
It is desirable to make this clear.

Racommendation

41.82. We recommend, therefore, that Order 41, rule 22, sub-rule
(1), should be revised, so as to read as follows:— '

“(1) Any resﬁondent, though he may not have appealed from
any part of the decree, may,—

(a} not only support of the decree by stating thai the deci-
sion in respect of any ground decided against him in
ﬂii.e court below ought to have been in his favour; but
also

{b) take any cross-objection to the decree which he could
have taken by way of appeal, provided he has filed
such objection in the Appellate Court within one
month from the date of service on him or his pieader
of notice of the day fixed for hearing the appeal, or
within such further time, ag the Appellate Court may
see fit to allow.”

41.23. There is also another point relevant to Order 41, Rule 22.
We are separately recommending® that a Court must decide ali
issues, even if the case can be disposed of on a preliminary point,
except where a question of jurisdiction or bar to suit is involved.
This renders desirable a change in the provisions as to cross objec-
tion, Where a decision of the trial court on a preliminary issue is
favourable to the respondent, znd the other issues are decided against
him, the respondent should, in view of the recommendation referred
to be empowered to file cross-objection. Strictly speaking, this
follows from the change proposed in the section relating to appeal*
read with the words “any cross-objection which he could have taken
by way of appeal” which appear in Order 41, rule 22. But an express
provision would be desirable

*. Following Lala Gauri Shankar Lol vs., Jonks Pershad (1890) LL.R. 17 Cal, 809 (P. C.),
& oase wnder sestion 561 of the 1882 (ode, corregponding to Order 41, Ruie 22.

2, Paragraph 41.70, supra,
3. Beoe diroussion relating to swetion, 98, and Order 14, rule 2.
4. Bection 16,
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Recommendation

41.84. We recommend, therefore, that the following Explanation
should be inserted below Order 41, rule 22(1):—

“Explanation-—A respondent aggrieved by a finding of a court
which is incorporated in a decree may, under this rule,
file cross-cbjection in respect of the decree in so far as it
relates to that finding, notwithstanding that, by reason of
the decision of the Court on any other finding which is
sufficient for the decision of the suit, the decree, wholly
or in part, is in favour of that responden >

Order 41, rule 22—(Cross-objections between respondents)

41.85. With reference to Order 41, rule 22, the following point
was considered in the earlier Report:’

“A suggestion has been made to the effect that a respondent
should not be allowed to file a cross-objection in which
the appellant is not interested. While that would be the
ordinary rule® a rigid provision may not be desirable,
because there may be cases where a different rule might
have to be applied. The suggestion has not, therefore, been
carried out”

41. 86. We examined the matter again, but have come to the
same conclusion as was recorded in the earlier Report. Cross-objec-
tions as between respondent and respondent are not unknown, and
we do not think it proper to change the existing position.

Order 41, rule 23

4187. Order 41, rule 23, provides for remand where the lower
court has decided the suit on a preliminary issue. We are recom-
mending separately’ that a Court may decide all issues except those
of jurisdiction or bar of suit. The amendment proposed by us:leaves
the matter to the court’s discretion. -Hence no consequential changes
will be required in Order 41, rule 23.

Order 41, rule 23A (New)

41.88. and 41.89. In the earlier Report* on the Code insertion of
the following new rule was recommended:

ugs A Where the Court from whose decree an appeal is prefer-
red has disposed of the case otherwise than on a prelimi-
nary point, and the decree is reversed in appeal and a re-
trial is considered necessary, the Appellate Court shall
have the same powers as it has under rule 23.”

. 37th Report, page 240, Note on Order 41, rule 22,
. Foot notes in the 27th Report citing case law have heen ommitted here,
3. See dircussion as to Order 14, rule 2.
4. 27tk Raeport, page 242, and draft rule at page 82.
TB{D)220Mof LT & A, —21(a)

[
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Recemmendation
4190, We ugreo, accordingly, we veconurcnd that  vuwie 234
should be inserted as follows:
“23.A. Where the Court from whose decrec an appeul is pre-
ferred has disposed of the case otherwise than on a prelt
mindry point, and the decree is reversed in appeal and a
re-trigl is considered necessary, the Appellate Court shall
hove ihe s:at.e powers as it has under rule 237

Order 41, rule 27

41.91. Order 41, rule 27 relates to taking of additional evidence
in the Appellate Ccurt. In the earlier Report an amendment® had
been recommended in this rule in implementation of the recom-
mendation made in the 14th Report.* The object was to provide that
additional evidence may be allowed by the appellate court, if the
evidence could nol be produced in thé lower court hecause it was
not within the knowledge, etc., of the party seeking to produce it
now.

41.92. We have examined the matter, and we enlirely agree
with the recummendation. ‘

Order 41, rule 31, Contents of Appellate Judgment

41.93. At present, under Order 41, rule 31 the judgment of a
Court of first appeal or second appeal has to contain the points for
determination, the decision thereon, and the reasons for the decision,
and where the decree under appeal is reversed or varied, the relief
to which the appellant i5 entitled. It was suggested to us that while
these requirements are obviously necessary in the ease of a Court
of first instance, their literal avplication te Courts of appeal may
not be neeessary in every case. If the court of appeal has nothing
new to say on any of the poinis decided by the Court of first in-
stance. repetition could be usefully avoided. In other words. the
judgment of a Court of appeal could be in continuation to that of
the trial court, since it is to be in support of the same We con-
sidered a suggestion was to make provisions on the following lines:

(a) When the arguments advanced before the Court of appeal
are Lhe same . ag were noticed by the Court below whesa
reason - for cccenting or rejecting them avpear to the
Court of anpeal to be sound, the judgment of the Court of
anpeal need cnly say that much, and may merely add that
no fresh argument has been urged. In such cases, the
appeal would be dismissed without any discussion on the
points invalved.

(b Where the same arguments as were urged before the frial
Court are remeated before the Court of apneal. but the
Court of apreal comes to a different conclusion on a parti-
cular noint or -oints, the judgment of the Court of appen!
could start straightway with a discussion of those parti-
cular noint o prints. fnllowed by its decision thereon and
the effert of that decision.

1. 27tk Report | page 241, Nede on Oeder 41, pole 27,
2. 14th Report, Tol. 1. pace 405, pars 45, seennd sih-para,
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Where, perove the Court of appeal, a new argument is advanced
in support oi, or against, a iinding ol the court below, o1 an alto-
gether new point is urged, the judgment of the couri of appeal could
start straightaway with a discussion of the particulur pont or points,
its decision thereon, and the effect of that decision.

41.94. We have considered the suggestion, bul are not inclined
to recommend any amendment. The present rule is sufficiently elastic,
To enact provisions on the lines suggested would make the rule
cumbersome, without making any difference in practice.

Order 41, Rule 33

41.95. Under Order 41, rule 33, the Appeliate Court shall have
power to pass any decree and make any order which ought to have
been passed or made and to pass or make such further or other deeree
or order as the case may require, and this power may he exercised
py the Court notwithstanding that the sppeal ig as to part only of
the decree and may be exerc:sed in favour of eil or any of the res-
pondents or parties, although such respondents or parties may not
have filed any appeal or objection.

The ilustration to the section is as foilows:—

“A eclaims a sum of money as due to him from X or Y, and in
a suit against both obiains a decree against X, X appeals
and A and Y are respondents. The Appellate Court decides
in favour of X. It has power to pass a decree against ¥.”

We are of the view that this rule should be amended to cover
eross suits and also a suit in which two decrees are passed. This is
desirable in order to remove the diffieulty caused by the un-
certainty® in this behall as regards res judicato.

Recommendation

41.96. Accordingly, we recommend that the main paragraph of
the rule should be revised as follows: —

“33. The Appellate Court shall have power to pass any decree
and make any order which ought to hawve been passed or
made and to pass or make such further or other decree or
order as the case may require, and this power-—

(a) may be exercised by the court notwithstanding that
the appeal is as to part only of the decree, and

(b) may be exercised in favour of all or any of the

= respondents or parties, although sueh respondents or
parties may not have filed any appeal or objection,
and _

{c) may, where there have been decrees in cross suits or
where two or more decrees are passed in one suit, be
erercised in respect of all or any of the decrees, el-
though an appeal may not have been filed against such
decrees,

[. The proviso to the rule is not material, for the present plurpose,
2, Bee discussion relating to section 11,



(CHAPTER 42
APPEALS FROM APPELLATE DECREES

Introductory

42.1. Procedure as to appeals from appellate decrees is dealt with
in Order 42, In general the rules as to appellate procedure in first

appeals apply to subsequent appeals.

Order 42, rule 2 (New)

422. We have already made a recommendation,' that when a
second appeal is admitted, reasons must be given, but that no reasons
need be given for not admitting it.

Recommendation

42.3. Accordingly, we recommend that the following rule should
be inserted in Order 42—

“2(1) When an appeal from an appellate decree is admitted,
the Court admitting it shall record its reasons for doing so.

(2) It shall not be necessary for the Court to record reasons
for not admitting an appeal from an appellote decree”

i. 8ee discussion vnder Order 41, rule 11, paragraph 41.16, supre.
302
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CHAPTER 43 I
APPEALS FROM ORDERS

Introductory

431, Apart from appeals from original and appellate decress
which have been dealt with in separate Orders, the Code allows ap-
peals from certain orders enumerated in section 104, and Order 43.
rule 1,

Order 43, rule 1—Analysis of orders listed in Order 43, rule 1
43.2. Order 43, rule 1, lists the orders that are appealable.

For a proper consideration of the provisions of this rule, it would
be convenient if the orders enumerated are grouped under a few
classes. One possible classification would be between orders which
are directly or indirectly in the nature of final adjudications, and
orders which are merely interlocutory.

43.3. Again, while considering the finality of orders in this con-
text, one could keep several aspects separate,
There are—

{i) orders which are final, in the sense that they put an end
{o the list, but are not preceded or accompanied by decrees
that are themselves separately appealable;

{ii) orders which are final inasmuch as they put an end to the

list, but are preceded or accompanied by decrees that are
themselves appealable;

(iii) nrtcilers which are final in relation to the partioular court;
an

(iv) other orders— which may, for the sake of convenicence.
be referred to as interlocutory orders; and

{v} originating orders.

43.3A. Accordingly, an attempt is made below to divide the
orders enumerated in Order 43, rule 1. into a few classes, on the
above basis—

Class (i)

Orders which are final, in the sense that they put an end to
the list, but are not preceded or accompanied by decrees
that are themselves separately appealable—Clause (¢),
Clause (D). Clause (k), Clause (1),—(refusal to give leave).
Jlause (n), Clause (t),—(in part), {Refusing to re-admit).
Dlause (u), Clause (¥).
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Class (ii)

Orders which are final inasmuch as they put an end to the Lst,
but are preceded or accempanieg by decress thai are ap-
pealable—Clause (b), Clause (dj, Tizuse (h), Clduse (m),
in purt-—ie, orders recerding a compromise, Clause (1), in
part—Refusal to re-hear.

Class (iii)
Orders which are imal in relation to the particular ecourt—
Clause (a).

Class (iv)

Interfocutory orders—Clause (e), Clause (g), Clause (i), Clause
Aj). Clause (1)—Order giving leave, Ciause (m), in pari—
Refusal 1o record a compromize. Clause (o), Clause (p),
Clause (g), Clause (r), Clause (s).

Class (v)
Originating Orders—Clause (w).

Our approach

43.4. Gur approach in making recommendations for lhe curtaii-
ment of appeals against u:rders is, brozdly speaking, as follows: —
(i) Where the order is accompanied or followed by another
final adjudication (usually a deecree), which itself is appeal-
able," it iy desirable tc abotish the appeal against the orders,
but at the same time to provide for an opportunity to
challenge the order in the appeal against the final adjudi-
cation. The principal object of suea an approach is to
~avaid successive appeals which add to the length of the
litigation.
(ij) Where the crder is not accompanied or foilowed by any
such final adjudication, then obvicusly the gquestion of
~avoiding successive appeals does not arise, but abolition
or modification of the right of appeal against that order
should be considered on other relevant considerations, in-
cluding, in particular—(1) whether the order, if allowed
to stand, would cause such hardship to the aggrieved perty
as to justify a right of appeal, ang (2) whether any other
remedy would be equally adequate. _

- We shall now indicate the changes needed in ‘he varicus clauszes
pf Order 43, rule 1,

Order 43, rule 1¢a)

" 435. Order 43, rule 1(a), provides for appeal against * an order
under Order 7, rule 10, where a plaint is returned to be presented
to the proper court. The only change which is neeessary in this rule
is, that the right of appeal fandey thig rule should be subject to the
new vestriction whith we propose® on the right in certain ecases.

1. Seo para 43.311"81‘??”-
2. Ber Order 7, rule 104 {New)



Recommendation

20.6. Accoraagly, we recomrcend that in Opder 45, wuic Ilay,
the words “subject io the provisions o) Order 7, vule 17A”, should be
added at the end.

Order 43, rule 1(b)

. 430 Rule Wby provides appeal agam:l an order undsr Ourder 8,
rule l—where the party la:is to present a written statement within
the time tized by ths court, aond ihe cowrt profcunces judgrnons
against him. ‘

43.8. We are o/ the view that an appeal against an order under
Order 8, ruie 10 pronouncing judgment against a party, shonid be
abolished. The idea is to reduce the present two successive appeals
‘6 one. 'Lhe defendant can, in an appeal from the decree passed as u
result of the order, take the same point as he can take in appeal
under Order 43, rule 1(b). To avoid doubts whether such a point
can be taken—doubts which may arise because the judgment pro-
nounced under Order 8, rule 10, would be regarded as final in the
appeal aganst the decree—an axpresg provision could be made o
clarify the position. No doubt, the zppeilant will have to ray high
court fees on the appeal. But we would recommend to State Govern-
ments, that the court fees for appeals against the decree in susch cases
should be reduced to the Court fees for appeal against orders,

Recommendation
43.9. In short. our recommendations are as follows—
(1) Order 43, rule 1(b) should be deleted;

(i1} court fees on an appeal against the decree in cases where
judgment is pronounced under Order 8, rule 10 should be
reduced to the court fees for orders;'

(iii) the following rule* should be inserted as Order 43, rule
1A

“lA. Where g court pronounces judgmeni aguinst a defen-
dant under Order 8, rule 10_ he may appeal against the
decree following on the judgment on the ground that
the judgment ought not to have been so pronounced.”

Order 43, role 1(c)
{

AL
-2

). Order 43, 1{¢) needs no change,

—

Oxder 43, rule 1(d)

2311, Fule {1) (d) provides for appeal against an  order under
Crder 8, Rule 13, rejecting an application for an order to set aside a
deerse passed ex purle. Tt requires no change.

1. Barn 43 .8, swpre,
2. Te e inzerted as @rder 48, rulel t
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Order 43, rule 1{e)

43.12. Rule 1 {(e) provides for appeal against order under Order 10,
rule 4, where the court postpenes the hearing of a suit because the
pleader refuses or is unable to answer any material question relating
ta the suit and divects the party to be present on such day.

Recommendation

43.13. We recommend.—

(i) abolition of the right of appeal under rule 1(e). The ground
can be taken in appeal against the main decree.

(ii) insertion of Order 43, rule 1-B, as follows':—

“].B. Where a Court passes an order against a parly under
Order 10, Rule 4, the party may appeal against the
decree in the suit on the ground that the court ought
not be have passed such order”.

Order 43, Tule 1 (f)

43.14. Under rule 1 (f), an order under Order 11, rule 21, is ap-
pealable, The order so made appealable dezls with non-compliance
with an order for discoverw etc. The effect of such non-compliance
is, that in the case of the plaintiff the suit is dismissed, and in case
of a defendant, his defence is struck out.

We have, after some discussion, come to the conclusion that this
right of appeal should be retained.

Order 43, rule 1 (g)

43.15. Rule 1 (g} provides for appeal against an order under Or-
der 16, rule 10 for attachment,—where a witness fails to comply with
a summons to attend or produce a relevant document.

Appeal against arrest’ is dealt with separately—

43.16. The Code does contain® a provision where under the per-
son whose property is attached can apply to the court for vacating
the attachment. This should suffice.

Recommendation

43.17. We recommend therefore that appeal under rule 1 (g)
should be abolished.

Order 43, rule & (h)

43.18. Rule 1(h) provides for appeal against an order under
Order 16, rule 20. Under Order 16, rule 20, if any party to a suit
refuses to give evidence when called on by the court, the court may
igrl:):ru)um:e judgment against him or make such order as it thinks

t,

1. To be inserted as Order 43, rule 1-B.

2, Section 104{1)h).

3. Grder 14, rule 11.




y

1t

43.19. We are of the view that the appeal under Order 43, rule
1{h) should be abolished. The defendant can, in an appeal from the
decree passed as a result of the order, take the same point as he can
take in appeal under Order 43, rule 1(h). To avoid doubts whether
such a point can be taken. the matter could be provided expressly’.
The idea is to reduce the present two successive appeals to one.

43.20. We would also recommend to State Governments, that
court fee for appeals against the decree in such cases should be re-
duced to the Court fees for appeal against orders,

Recommendation
43.21. In short, our recommendation is—
(i) to detete Order 43, rule 1{h);
{ii) to reduce court fees, as indicated abowve®;
(iii) to insert Order 43, rule 1-C, as follows:—

“1-C. Where ¢ court pronounces judgment ageinst g party
under Order 16, rule 20, he may appeal agoinst the
decree following on the judgment on the ground that
judgment ought not to have been sp pronounced”.

Order 43, rule 1 (i)

43.22 Under rule 1(i), an appeal is allowed against an order made
under Order 21, rule 34, on an objection to the execution of a decree
and the draft of the document prepared by the decree-holder or the
endorsement of the negotiable instrument.

The scope of Order 21, rule 34, is now proposed to be limited.
However, no change is needed in the rule relating to appeal.

Order 43, rule 1 (j)

43.23. Order 43, rule 1(j) provides for appeal against an order
under Order 21, rule 72 or rule 92 setting aside or refusing to set
aside a sale, where a decree-holder purchases property in execution
without the permrssion of the Court. No change is needed in this
rule.®

4324, On the question whether an appeal lies from an order dis-
missing, for default, an application under Order 21, rule 90, the de-
cisions were conflicting. In an earlier Calcutta case®, it was held
that the language of Order 43, rule 1(j), is wide enough to cover
such cases, as the effect of such an order is to confirm the sale under
Order 21, rule 92. It may, however be pointed out that under clause
(j) of Order 43, rule 1, an appeal lies against an order refusing to set

1. ¢f. Discussion as to Order 43, rula 1 {b).

2. Para, £ 3.20 supra.

3. To be inserted as Order 43, rule 1-C.

4. e dizoussion s to Order, 21, rule 34.

5. Tt has been congidered desireable to retain Onder 21, rale 73,

6. Kali Konte Chuckerbatty v. Shysm Lal, ALK, 1917 Gal. 816, fellewing (1915) 3¢ I, @,
482 and (1910) 45 L. G, 493,
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aside a sale and not against an order confirming the sale. This deci-
sion was followed in another Caleutta High Court case’, where also
it was held that the cifect of the dismissal of an application under
rule 80 is to confirm the sale under rule 92, and hence an appeal lies
againt the Order.

43.24A. The Patna High Court® has, following two Calcutta
cases-*, held that an order dismissing an application under Order 21,
rule 90 for non-prosecution 1s appealable under Ovder 43, rule 1(j}
‘The reason given heing that if the application is disposed of on merits
wnd is dismissed the result is that the sale is confirmed, likewise if
the application is dismissed for nmon-prosecution, the result is the
same. Further, the guestion of appealability under Order 43, rule 1(j)
does not depend upon whether the order under Order 21, rule 92 re-
sults in the confirmation of the sale, but on the fact whether the or-
der is one refusing to set aside the sale or setting aside the sale,

43.25. On the other hand, in another Calcutta decision®, it was
held that an order of dismissal for default is not a confirmation of
the sale, and does not preclude the party from making a fresh appli-
carion, and that such an order is not appealable under Order 43, Rule
1{j). In that case, Page J. observed that in dismissing the appiication
for default when neither party appears on the case being called for
hearing, the Court does not refuse to set aside the sale, but in the ab-
sence of the parties refuses {o consider whether the sale should be
set aside or not. It was observed further, that it is not every order
of rejection that has been made appealable under Order 43, Rule 1(j),
but only that order of rejection by which the Court, on 2 demand
being made by a person to set aside a sale, refuses to set aside the
sale. This stands to reason, as a party who has allowed his application
to be rejected for default or non-prosecution, cannot really complain
that the Court has refused to set aside the sale on prayer.

43.26. In a Madhya Pradesh case® in a proceeding for the execu-
tion of a money decree against the respondent judgment debtors, cer-
tain property belonging to the judgment-debtors was sold and pur-
chased by the second appellant Rajaram, Thereupon, the judgment
debtors filed applications under Order 21, Rule 90 for setting aside
the sale. The application was dismissed by the executing court for de-
fault of appearance of the judgment-debtors. Thereafter, the judg-
ment-debtors filed applications for restoration of their applications
under QOrder 21, Rule 90 and section 47. These applications were re-
jected by, the Distriet Judge. A revision petition against this order of
‘the Distriet Judge was dismissed by the High Court by a single Judge
decision, Thereafter, the judgment debtors filed an appeal in the High
Court against the order of the District Judge, Tare J., who heard the

1. Nurendranath v, Rakhal Dass, ATR., 1926, Ual. 510,
. Rugapraten v, Trilobuaih. A LR, 1957 Pat_ 485.

. Buguat Kopar v, Khirode Ohandre, A LR, 1928 Cal. 25,
« Auwswlah v, Fhim Sankzr, A LR. 1929 Cal. 407,

Ge Binsnrafulla v. Beazuddin, ALR. 1926 Cal. 733,

6, Gopi Lol v. Sitgram, A LR. 1968 M.P. 198 {D.B.)

L I -
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appeal, took the view that the appeal was not tenable, in view of the
dismissal by the High Court of the revision petition filed by the judg-
ment-debtars, Apparently, the single Judge, while deciding as abowve,
expressed some opinion on the correctness of the orders of the District
Judge.

4327, Letters Patent appeals were preferred by the decree-hol-
der and the auction-purchaser. Although they were not aggrieved by
the actual conclusion reached by the Single Judge (dismissing the
appeal of the judgment-debtors), their grievance was that having held
that the appeal preferred by the judgment debtors was not tenable,
the ringle Judge was not justified in expressing any opinion on the
correctness of the nrders passed by the District Judge.

43.28. It was observed that the first question which the single
Judge had to consider was, whether the earlier appeal (the appeal
oreferred by the judgment-debtors) was competent or not; it was
only after holding that the appeal was tenable that the Single Judge
could have enlered into the merits of the orders passed by the
Distriet Judge.

43. 29, The High Court agreed with the reasoning of the Calcutta
case' referred to above®, where it was observed that when an applica-
tion under Order 21, Rule 90 is dismissed for default, the court does
not “refuse” to set aside the sale, Hence, an order dismissing an app-
lication under Order 21, Rule 90, for default is not appealable under
Order 43, Rule 1(j). It was observed further, that it is not that a per-
son whose application under Qrder 21. Rule 90 is dismissed for de-
fault has no remedy. Such a dismissal by the Court is in the exercise
of its inherent powers, and the application can be restored by the
courl in the exercise of its inherent powers.

43.30. This appears to be the view likely to prevail, and the matter
could be left ag it is.

Order 43, rule 1 (k)

43.31. Rule 1{k) provides for appeal against an order under Order
22, rule 9, where the plaintiff or his representative applies to set aside
the abatemert or dismissal of the suit and this application has been

L

refused. TL noeds no change.
Order 43, rule 1 (1)

43.32. Rule 1(1) provides for appeal against an order under Order
22, rule 10. giving or refusing to give leave to continue suit in case of
assigrment of interest before final order in the suit. No change is re-
nuired in this respect.

Order 43, rule 1 (m)

43.23. Rule 1 (m) nrovides for appeal against an order under Or-
der 22 rule 3, recording or refusing to record an agreement. CoOmpPTo-
rifse or satisfaction.

V. Rasgratulle v. Reasuddin, A TR, 1926 Cal. 773,
2, Pata. 43.25, supra,
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43.34. Our views en this rule are as follaws—

(1) No appeal should be allowed against an order recording or
refusing to record a compromise. The trial should go on.

(2) But, in the appeal against the decree, the fact that a compro-
mise ought to have been recorded or ought not to have been
recorded, should be permitted to be taken, as a ground of
appeal.

{(3) The object behind the above amendment is to avoid suc-
cessive appeals concerning the same suit.

Recommendation

43.35. Accordingly, we recommend that the following rule
should be added® as Order 43, rule 1-D:—

“1.D. (1) In an appeal against the decree in a suil passed after
recording g compromise, it shall be open to the appellani
to contest the decree on the ground that a compromise
ought not to have been recorded in the suit :

(2) In an appeal against the decree pussed in a suit in which
the court has refused to record g compromise, it shall be
open to the eppeliant to contest the decree on the ground
that a compromise ought to have been recorded”.

Order 43, rule 1 (n)

43.36. Under rule 1(n), an appeal is allowed against an order re-
jecting an application for an order under Order 25, rule 2 to set aside
the dismissal of suit for failing to furnish security. It needs no change.

Order 41, rule 1 (nn) (New}-recommendéd

43-37. As already recommended’, the orders under Order 33, Rule
5 and Rule 7, rejecting the application for permission to sue as an
indigent person. should be made appealable.

Order 43, rule 1 (0)

_43.37A. Under Order 43, rule 1(o), an appeal is allowed against
an order under Order 34, rules 2, 4 or 7, refusing to extend the time
{or the payment of mortgage-money.

Recommendation to delete Order 43, rule 1{0)

We recommend that this right of appeal should be abolished,
in view of the changes proposed in the scheme of Order 34, where-
under such orders will now be passed after the decree’.

. To he inserted aa Order 43, Rule 1-D.
2. 8ee discussion as to Order 33, Rulea 5 & 7.
3. See discussion wa to Order 34.
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Order 43, rule 1 (p)

43.35. Orders under Order 35, rule 4 or rule 6 in interpleader
suits are appealable under Order 43, rule 1{p). Roughly stated, the
situations covered are—

(1) where the court declares that the plaintiff is discharged
from all liability and awarded costs;

(2) where the court adjudicates title to the thing claimed, on
admissions or other evidence;

(3) where the court frames issues for trial, or where any
claimant is made plaintiff in lieu of or in addition to the
original plaintiff;

(4) where the costs of the plaintiff are given as a charge on
the thing claimed or in some other effectual way.

We recommend no change in this provision.

Order 43, rule 1 (q)

43.39. Rule 1(q) allows appeal against orders under Order 38,
rules 2, 3 or 6 regarding security by the defendant, on application by
the surety to be discharged or on application by the defendant
against attachment of property on showing cause for furnishing secu-

rity. .
It needs no change.
Order 43, rule 1 (1)

43.40. Rule 1(r) allows appeal against an order under Order 39,
rules, 1, 2, 4 or 10, regarding temporary injunction; injunctions to res-
train repetition or continuance or breach of contract or other injury
of any kind, varying, discharging or setting aside an order for injunc-
tion; or where the court orders the money ete, to be deposited in court
ete.

It needs no change.
Order 43, rule 1 (s)

43.41. Rule 1(s) permits appeals against orders under Order 40,
rule 1 or 4 for appointing receivers, and for enforcement of receiver’s
duties. ' :

It needs no change.

Order 43, rule 1 (t)

43.42, Rule 1 (t) allows appeal against an order refusing, under
Order 41, rule 19, the re-admission of an appeal dismissed for default
or refusing, under Order 41, rule 21, to re-hear an appezl, on the appli-
cat?n of a respondent against whom an ex parte appellate decree was
made.

It needs no change.
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43,47 and 4344 Rule t{u) allows appeal against an order under
Crder 41, rule 23, remanding a case where an anpeal would lie from
the decree of the appellate court. Aithough we are recommending an
amendment whereunder all issues are to be decided by the court, there
will be an exception as to issues of jurisdiction or bar of suit'.
Hence the provision in rule 1{u) will still be needed. It should, there-
fore, be retained.

Order 43, rule 1(v)

4345, Under Order 43, :ale 1(v), an crder under Order 45,
vule G made by any court oither than a High Court refusing  the
arant of a certificale o appeal to the Supremc Court is appeal-
ahle.

necommendation

43.48. The appeal contempiated by Order 43 rvle l{v) is abso-
lete, and should be abolished. We recomt~nd aecordingly,

Order 43, rule 1{w)

43.47. Order 43, rule 1{w) provides for appral against an ordoer
under Order 47. rule 4, granting an application for review., The
text of this rule needs no change. But we are recommending cer-
tain changes in Order 47, rule 7. which will have the effect of
expanding the scope of this appeal

{rder 43, rule 1-A (New)
4348 A new rule 1-A is proposed in be inserted’ in Order 43

Order 43 rule 1-B (New)
4349 A now rule 1-B is nroposed’ to be inseried in Orvdnar 43

{Order 43, rule 1-C (new)
4350 A new rule 1 C is proposed® to be inscrted.

{Irder 43, male 1-D (new)
4351. A new rule 11} is proposed to be inserted.?

1. See discussion as Lo Qrder 14, rule 2.

2. Hoe diecuseion as to Qrder 47, rule 7.

Sec disenasion as to Order 43, rale 1(b)., supra.
Y- digonszinn as to Order 43, rule 1e), swpra,
Sec disoussivn as Lo Order 43, ruic b)), supro,
Ser d seassinn #e to Opder 47, tole I{m), snpre,

B ]
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CHarTER 44

APPEALS BY INDIGENT PERSONS
Intreductory i

44.1. Appeals by indigent persons (described in the Code as
“pavpers”) form the subject-matter of Order 44.

There is only one important point to be considered under this
rale, which we discuss below. Verbal changes to substitute the ex-
pression “indigent person’ will, of course, be needed!

Order 44, rule 1(2)

442 With relerence to Order 44, rule 1(2), the following dis-
cussion is found in the earlier Report.”

“Order 44, rule 1{2) provides that an application by a pauper
for ieave to appeal as a pauper must be rejected unless
he can show that the decree is contrary to law or usage
having the force of law or is otherwise erronecus ov
unjust ete. A suggestion has been put forth that this
provision is unconstitutional under article 13 and 14
(since no such restriction is applicable to appeals by
nan-paupers.) It is however, felt that the existing provi-
sinn is prima fecie reasonable, as it is intended to prevent
frivolous appeals by a pauper. It can be justified on the
ground that a person who has failed in one court should
show a prima facie case before he can be permitted to
appear.”

Recommendation

443 We are however, of a different view. We think that the
presznt restriction cannot be regarded as justifiable or reasonable,
and is likely to be regarded as discriminatory and is even otherwise
unijust and unfair. It should be removed. as no rational basis can
pe advanced in its support.

We therefore, recommend that ‘Order 44, rule 1, sub-rule (2},
chould be deleted.

Order 44, Rule 2 ‘

444 Order 44. Rule Z contemplates an inquiry inte pauperism
of the appellant (who wishes to appeal as a pauper) by or under
the crders of the appellate court. In the interests of expedition,
we recommend the following small amendments—

(i) Where the person applying for leave to appeal as a
pauper was allowed to sue as a pauper. such inguiry

I. Bes dissussion as ta Order 33,
3. 29th Reporl, page 244, aols on Order 44, rule 1(2).
313
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should be ordered if he makes an affidavit that he has
not ceased to he g pauper after the decree of the first
courl, unless the afifidavit is challenged later .

(i1) Tnguiry that a person has now become a pauper shouid
ordinarily be made by the appellate court (and not bv
the lower court):

(iii) Inguiry by an officer of the appellete Court to  whom
the power s delegated by the court, should also  be
permitted.

Recommendations

44.5. Accordinglv. we recommend that rvle 2 should be revis
ed as follows:—

“2, The inquiry into the question whether the applicant is an
indigent person may be made either by the appellate
court or, under the orders of the appellate court, by ar
officer of thet court or under such orders by the  court
from whose decision the appeal is preferred.

Provided that, if the applicant was allowed to sue or appeal
ts an indigent person in the court from whose decree the
appeal is preferred, no further inguirv in respect of the
guestion whether he is an indigent person shall be neces-
sary. if the applicant has made an affidavit stating that
he hos nmot censed to be an indigent person since the
date of the decree appealed from: but if the Government
pleader or the respondent disputes the truth of such
statement, in the affidavit, an trguiry into the quesiion
whether he is an indigent person shall be held.

Provided, further, that, where it is alleged thet a person has
become an indigent person since the dote of the decree
appealed from. the inguiry shall be made only by the
appellate ecourt or by an officer of that court under its
orders, unless the appellate court considers it necessary
in the circumstances of the case that the inguiry should
be held by the court from whose deciston the appeal is
preferred.”
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CHapPTER 43
APPEALS TO THE SUPREME COURT

Introductory

45.1. Procedure in appeals to the Supreme Court, in so far as
‘e pruceedings  leading to such appeal take place in the High
Court., iz deali swith in Ovrder 435, :

15,2, Originally, Order 45 dealt with appeals to the King in
Couneil, that is to say, the Judiciai Committee of the Privy Coun-
eil.  to whom. in ecases of a certain amount, there was an appeal
in the last resort frem the judgments of the Court of British India
{and of all the cther dependencies and colenies of the realm). This
Chapter reproduced the provisions of an Aet' of 1574, which had
been. as o BN, submitted to, and approved by, the Judicial Com-
mittee, and which was repealed and re-enacted by the Code of
1877, With minor modifications, the Order has conlinued in sue-
cessive Codes. 1t needs no change’”

1. The Privy Counecil Appeal Aet 1874,
2, As e the hietory of articie 133 of 1he Constitation, see 43th Report of the Law Com-
nrigsioa . pacagraphs 7wt 8.

P
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CHAPTER 46
REFERENCE

Introductory
46.1. Order 46 deals with reference to the High Court

The Court trying any suit or appeal in which the decree is
final, ie. which cannot come before the High Court on appesal,
may either of its own motion or on the application of any of the
parties, draw up a statement of the facts and the guestion, and
refer such statement, with its own opinion on the point, for the
decision of the High Court.

Order 46, Rule 1

462, Order 46 rule 1. is as follows:—

“Where, before or on the hearing of a suit or an appeal n
which ihe decree is not subject to eppeal. or where, in
the erecution of any such decree. any question of law or
usage having the force of law arises. on which the
Court trying the suit or appeal or executing the deeree
entertains a reasonable doubt, the Court may, either of
its own motion or on the applieation of any of the par-
ties, draw up a statement of the facts of the case and
the point on which doubt is entertained, and refer such
statement with its own opinion on the point for the
decision of the High Court.”

46.3. A suggestion was made during our discussion that a sub-
ardinate court should have power to refer to the High Cowmt a
substantial question of law of first impression even where the case
is one in which appeal lies. We have discussed it at some length,
but are unable to accept it. The likely effect of such an amend-
ment would be that numerous references would be made to the
High Court nn the slightest pretext, and the situation resulting
from it would be impossible to deal with. No doubt, it would ke
in the interests of the public if questions of law could be settled
by a final and binding decision of the highest court of the State.
But there are overriding practical considerations in the way of the
proposed amendment. Moreover. the svit would remain pending
till the High Court decides the issue. Lastly, it is not correct to
assume that the trial court will decide the question wrongly in
every case, .

We do not, therefore, recommend any such change.

A
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CHaPTER 47
REVIEW

Introductory

47.1. Order 47 provides for review of judgments, Review is
limited to specific grounds, and the scope is much limited com-
pared with the scope of review under some other systems.

472 For example, Order 41 of the Third Schedute to the Court
Ordinance of the Gold Coast provides as follows'

“1. Anv judge, magistrate, or other judicizal officer, may,
upont such grounds as he shall consider sufficient, review
any judgement or decision given by him (except where
either party shall have obtained leave to appeal, or a
reference shall have been made upon a special case, and
such appeal or reference is not withdrawn), and upon
such review it shall be lawful for him to open and re-
hear the case wholly or in part, and to take fresh evi-
dence, and te reverse, vary, or confirm his previous
judgment or decision, or to order a non-svit.

2. Any application for review of judgment must be made not
later than fourteen days after sueh judgment. After the
expiration of fourteen days an application for review shall
not be admitted, except by special leave of the court, on
such terms as seem just.”

Order 4%, rule 1

47.3. According to some High Courts® the fact that the view
of the law taken in a judgment has been altered by the svbsequent
decision of a superior court in another case, is not a ground for
review of the judgment, According to the Kerala High Court, how-
ever, it is a ground for review’,

474, In the Kerala case’, Raman Navar J. held that the fact
that a subsequent binding guthority took a different view of the
law from what had been taken in the decision gought to be review-
ed, was a good ground for review. For, it would be the “discovery
of a new and important matter”, and in any case, “an error apparent
on the face of the record”, within the meaning of Order 47, rule 1:

I. See Kofi Forfie v. Seifali (19568) W.L.R. 52, 64 (P. 0.}
2. (@) Livqut Husgin v. Mohomad Razi, A LR. 1944 (vdh 108 (TRI):

{(B) Lachmi v. (Fhisa, A T.R. 1960 Punj. 43, 45, pars. 4 :

(¢} Puatel Xaranbhai v. Patel Copaldes, ATLR. 1972 Guj. 226,
8. (@) Pulkrose v, Senkaran Nair, ATR. 1060 Ker. 186;

(B} Chanireshekaran Nayor v. F. Naiv, (1969) E.L.T. 687,
4. Pathrose v, Sunkoran Neir. AJLR, 1060 Ker. 186

317
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In his opinion, this weuld be a case where, without an. cluborate
argument, one could point to ¢n error regarding which there could
reascnably be no iwo opinions eontertained, That the phrase “eiror
apparent on the face of the record” is not iimited to errovs  of faet,
but extends to errors of law, was, in his view, 4 position well-settled’,
and found statutory recognition in the Court Fees Act’ He pointed
out ihat ihe phrase "Mistake apparent from the record ocecurring in
section 35 of the Indian [ncome-tax Act, 1922, iz synonymous with
the phrase, “mistake or error apparent on the fact of the record”.
It was alsoc pointed outl that the Supreme Court had held that a
mistake of law which is glaring and obvious s 4 “mistale apoabent
from the rvecord.”

47.5. Furlher, it makes no differevnce whether the winding auiho-
rity demonstrating the error was a decision rendered before. or
one rendered after. the decision in which the error oceurred, for a
judicial decision only declares the law and does not make or chunge
it. A binding judizial authority is analogous to a  statute which
changes the law with retrospective effeet, Following the Supreme
Court esse’. it was held in the Kerala case that if a subsecuent
legislation rendering a decision erroneous is a goud ground for
review, there is no reason whyv a subsequent hinding decision dec-
laring o be erroneous should nnt be a good ground.

47.6. In an Andhra case’. the facts were as follows:—

An order was passad by the Andhra Pradesh High Court
under Article 226 of the Constitution aon 1-2-1968, follow-
ing a Supreme Court decision. The decision of the Sup-
reme Court which was relied on had been veversed by
the Supreme Court on 25-10-1967. but was not frlly e
ported bv 1-2-1968, and was nhou brousht to the natics of
the High Court. It was held, that there was an error ap-
parent on the face of the record in the order dated 1-2-1568,
Justifving review of the order. An error of counsel was
sufficient ground for review.

The Andhra case is based on error of counsel as a ground of
review, But the Kerala ruling to which we have referred above' is
a direct one.

Recommendation

477 It is felt that the positien should be settled on this point.
If the law is altered by judicial pronouncement of a higher court®
the party affected should not, in our opinion. have a right to zet
the® judgment reviewed.

I. Penkglacholom L0, v. Bombay D .M. o Ltd.. A TR, 1958 8. (. 873, referred te,
2. seetion 15, Conrt Fres Act, 1870,

F Usnkatorbealain [ 0000 v Gombay 1) & A Co, ALK, 1968 S0 875,

1.0 10 Offieer o, Neiwivoso e, AT 1D AP, 441 4438, Jara, T,

5. Pars 47.3, aupra.

- As to the effect of suhsequent legislation, ree A LR. 19085 A1l 641,

=]
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47.8. An amendment adopting the Kerala view will create a
serious practical problem. It will keep alive the possibility of
‘eview ndefinitely. Under the Limitation Acl' the period of lmi-
tation for an appilcation for review has been preseribed, but the
delay can, “for sufficient cause”, be condoned by the Court under
that Act’. Where an application [or review is made on the ground
of a later binding authority, the party applying for review will
usually be able to plead “sufficient cause.” bacause it is only when
the supcrior court has made a pronouncementi that he will have a
grovnd for revicw: and he can, therefure, argue with considerable
foree that there was “sufficient cause” for his not making the
application earlier.

Recommendation

479. We. therelore, recommend that the following Explanation
should be added below Order 47, Rule 1—

“Explanation—The fact that the view taken on a question of lew
in the judgment of a Court has been reversed or wmodified by the
subsequent decision of o superior courf in another case is not a
ground for review of ihe judgment.”

Order 47, rule 7

47.10. There is one point concerning Order 47, rule 7, which
was discussed in the earlier Report® in these words: —

“Under Order 43, rule 1(w), an appeal lies from an order
under Order 47, rule 4 granting an application for review,
but the scope of such appeal is limited to the grounds
specified in clauses (b) and (¢) of Order 47, rule T(2), It
follows., that where a review is granted on the ground of
a2 mistake or error apparent on the face of the record, or
“for any other sufficient veasgns™. no appeal would lie
against the order granting veview. This is not a satisfac-
tary position. There does not seem to be any valid reason
why an appeal should lie when a review is granted onh
certain grounds, and not where it is granted on other
srounds. We recommend, that the restriction at present
imposed by Order 47, rule 7 on the right of appeal against
an order granting review should he removed”

47.10A. We agree with the view taken in the earlier Report,
namely, that the restriction at present imposed by Qrder 47, rule 7,
on the right of appeal against an order granting review should be

removed.

1. Article 124, Limitation Act, 1963

2. Rection 6, Limitatinn Aet, 1963.

3. 27th Report, page 2. puragraph 71, Also aee papes 243-244 (Notes), and draft smend.
ment at page 84



CHaPTER 48
MISCELLANEOLS
Intreduciory

48.1. Order 48 deals with miscellanecus matters and needs
change.

33¢
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CHaPTER 49
CHARTERED HIGH COURTS

Intreductory

491, Order 49 deals with chartered High Courts. No changes are
reccmmended in this Grder.

11



CHAPTER 50
PROVINCIAL COURTS OF SMALL CAUSES

Introductory

50.1. Order 50 deals with courts of Small Causes outside the
Presidency Towns. No changes are recommended in the Order.
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CHAPTER 51
PRESIDENCY COURTS OF SMALL CAUSES

Introductory

51.1. Order 51 deals with courts of Small Causes in the Presi-
dency Towns,

1* needs no change.



CHAPTER 52
FORMS

introductory

52.1. The varous Appendices to the Code contain a number of
(orms. We shall dea! in this Chapter with such of them as regmire
amendment.

Appendix B Form No. 2

5292 In the Commission’s 14th Report! a recommendation was
made that instead of a separate order requiring the defendant to file
4 written statement, the summeons by which the plaint iz served on
the defendant should itself require him to file a written statement
within a specified time. The Commission, in its Report on the Code’
did not consider such an amendment to be useful: but we think that
it would be useful. as likely to reduce delay.

Recommendation

52.3. We, therefore. recommend that the necessary amendment
shoald be made for that purpose Appendix B. Form No. 2 should be

vovisad, as follows—
il'.N'ol 2
SUMMONS FOR SETTLEMENT QOF ISSUES

{Order 5, Rules 1 and 5)

{ Title)
Tao
(Name, description and place of residence)
Whereas ......... has instituted a suit against you £Or v

you are hereby summoned to appear in this Court in person, or by
2 pleader who is duly instructed, and able to answer all material
guestions relating to the suit, or who shall be accompanied by some
personr  able  to answer all such guestions, on the
day of ... ... 19, .8t ........0%cock in the .. ..
noon. to answer the claim: and you are hereby further direct-
ed to file on that day a written statement of your defence, and to
produce on the same day all documents in your pPoOSSession or power
upon which you base your defence or set-off or counter-claim, and
where you rely on any other document whether in your possession
or power or not, as evidence in support of your defence or set-off or
counter-claim, you shall enter such documents in o list to he aqdded
or aqnnexed to the written statement.

1. 14tk Report, Vol, 1, page 302, pava 11,
2. 27th Reporl, page 12, para, 26.



325

Take notice that in default of your appearanice ob the day
before mentioned the suit wili be heard and determined

in your absence.
¥ Given under my hand and the seal of the Court, this...... day of

Notice—1. Should you apprehend your witnegses will not
attend of their own accord, vou can have 4 summons
from this Court to compel the atiendance of any witness
and the production of any document that you have a

. = right to call on the witness to produce, on applying to

' the Court and on depositing the nccessary expenses.

9. If you admit the claim, vou should pay the money inlo

Court together with the costs of the suit. to avoid exe-

. cution of the decree which may be against your porson
i or property. or both.”

Appendix B Form No. 4
52.4. We recommend' that for the existing Form No. 4 in
Appendix B, be substituted as Form No. 4:—
“No. 4
SUMMONS IN SUMMARY SUIT

{(Order &7, Rule 2)
(Title)

I

3 (Name. descripWion and place of residence).

WHERAS has instituted a sult sgainst you
under Order 37 of the Code of Civil Procedure, 1903, for
Rs. and interest, you are hereby summopned
within ten days from the service hereof, to capse an
appearance to be entered for you, in default whereof the
plaintiff will be entitled after the expiration of ruch ten
days to obtain a decree for any sum not exceeding the
sum of Rs. and the sum of Rs. for costs
together with such interest, if any. as the Court may
order.

If you cause an appearance to be entered for vou. the plain-
» tiff will thereafter serve upon vou a summong for judg-
- ment at the hearing of which vou will be entitled to ask
the Court for leave to defend the svit
Leave to defend mayv be obtained if vou satisfy the Court by
affidavit or otherwise that there is a defence to the suit
on the merits or that it is reasonable that you should be
allowed to defend.

Given under my hand and the seal of the Court, this ...
day of ...............18

~Judge »

1. This is eonscquential on the chanwe proposed tn Order 87, Rule 2,
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Appendix B Form No 4A (new)

52.5. We recommend' that after Form No. 4 in the Appendix
B the following form be inserted—

“No, 4A
SUMMONS FOR JUDGMENT IN SUMMARY SUIT
{Order 37, Rule 3}

(Title)
In the Court. at suit No. of 19
XYy Z Pilainiiff
Versus
AB C Defendant

Upon reading the affidavit of (the plaintiff or as may be).

Let all parties concerned attend the (Judge or Civil Judge.
as may be) on day the day of 19
at o'cloek in the ncon on the hearing of an
application on the part of the plaintiff that he be at
liberty to sign the judgment in this suit against the de-
fendant (or if against one or some or several, insert
names) for Rs. for and interest and casts.

Dated the day of 19 . This summons
was tzken out by Pleader for Y,

1. This e conseguentis! nn the change proposed to Order 37, rule 3.
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CHaPTER 53
NEED FORE NATIONAL ACADEMY FOR JUDICIAL TRAINING

Introductory

53.1. As already indicated in the Chapler on our approach’, we
now proceed to discuss certain matters to which we attach con-
siderable importance. These concern the remuneration and training
of members of the judiciary,

Importance of role of Judges

53.2. Although we have attempted to examine the question of
inttodueing reasonable changes in the Code of Civil Procedure, as
comprehensiveiy as we could, within the time at our disposal, we
ought to indicate some other important zspects which may., on a
superficial view, appear to be collateral to our inquiry, but which
we regard as an ;ntegral part of the basic purpose of our inquiry.

It is plain that a Code of Civil Procedure is a means towards
speedy administration of justice by civil courts; however. the role
which reforms of Civil Procedure Code can play for the legal
system as a whole is limited. Apart from the part which rational
procedure will play in meking the administration ol justice
speedy, less costly and less unpredictable, the role of Judges in
this direction is undoubtedly crucial. That is why we are expres-
sing our views on this aspect of the maiter emphaticaliy in the
present Chapter.

53.3. Even at the cost of repetition, we wish to emphasise that
the success of any system, and particvlarly the judicial system.
depends on the men who work the systemn. Judges play an impor-
tant role in its working, and we must, therefore, make some re-
commendations for adequately preparing our junior judges for their
task.

But the Members of the Bar have aiso a vital contribution to
make, and their willing and unstinted cooperation can contribute
to the successful working of the system.

As has been lucidly stated®—

“After all, the sucecess or failure of any procedural system
depends upon the men who administer it. Of the three
groups that comprise the judicial branch of govern-
ment—secretariat, judiciary and counsel—the last is the
most important, the judiciary perform a wital function,
buf thev are recruited from the ranks of counsel and
their performance depends upon, and seldom rises above,
that of counsel. In an adversary system it is the adver
saries who de the bulk of the work”

1. Chapter 1 R.V SwpriL.

2. David Kilgour, “Procedure and Judicial Administration in Canada™ in Mewhioney
(Bd.) Cansdiso Jurieprudence, (1958}, 301, 312.
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Remuneration eof judicial efficers

33.4. In this connecticn. we must, first and foremost, refer 1o the
question of adequate remuneraticn o members of the judiciary
which has been discussed more than once. [t is obvious that ill-paid
judicial officers cannot give their best.

53.5. What is more important is, poor remuneration for junior
judicial ollicers can never atiract competent lawvers to join the
judicial service. We confess that we are unable to decide how we
should express cur firm belief in this matter, in order to convince
she Union Government and the State Governments that chey are
ill-kerving Judicial sdministration by vefusing to recognize the
patent truth thsi for the svccess of the judicial process. we must
ittract competent lawyers to join  the judicial service, and that
sompetent lawyers just will not be attracted to the judicial service
Jdnless the terms of their serviee are radicallv improved.

53.5.A We ore fully conscious that the subject of the terms and
zonditions of service of the subordinate judiciary s a maiter for
the State Governments to decide, bul we would urge the Union
Zovernment to persucede the State Gowvernments to take the heces-
sary action without delay before the judiciol proecess falls into
romplete disrepute by its inefficiency and unsatisfectory working.
ff the rule of law is to become and continue to be a reality in our
nations] life, our courts must be manned by competent and ex-
perience:d and fearless judges. Tt is in this context that we proceed
to make nur recommendations.

Number of Judges

53.6. We should also re-iterate here what was said in the ear-
lier Repert', as to the need for increasing the number of judges.
Digcussing the causes of delay, the Commission observed:—

“(1) There is congestion of work in several courts, The conly
way of removing such congestion is to appoint additional
judges. Unless the arrears in any court are wiped cut by
the gppointment of additional Judges, any improvements
in procedure will not resrlt in the expeditious disposal
nf cases in that Court.

{2} The remuneration at preésent payable to Judges is grossly
inadequate. The Law Commission, has in its Fourteenth
Report, made certain recommendations on this subject.
If Judges are expected to work efficiently and honestly,
they should be properly paid. having regard to their
status and the mature of work done by them.

(3 A great deal of preliminary work for getting cases ready
fur disposal is done by the ministerial staff. The minis-
terizl staff should be of svfficient strength to handle such
waork properly and expeditiously, The emoluments paid
to the ministerial staff in subordwmate courts are near
the starvation level. A great deal of corruption among

I, 27th Report, page U1, para 16(1) and 18(2).
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the ministerial staff in subordinate courts is due to this
factor. It is, therefore, imperative that the conditions of
service of such ministerial staff should be improved.”

Training of judicial officers

533.7. We would, also, like to emphasise the need for the train-
ing of judicial officers, who join judicial service in the lowest
cadre. We attach vital importance to the question of proper train-
ing. Although this topic is outside the purview of the Code of Civil
Procedure, we are dealing with it here because, in our view, no
amounti of reform of the law of procedure will succeed if those
who administer the law are not properly equipped for their task.

53.8. The quality and output of work of judicial officers will, to
a great extent, depend not only on the mental and intellectual
equipment which they posses, but also on their ideals and sense
of service. The State should, therefore, do its maximum to ensure
that they enter on their duties with the best eguipment and with
the highest sense of service.

Institute recommended

53.9. In the relatively isolated atmosphere of the law school,
it is not possible to impart familiarity with the real life drama
in the court. It is, therefore, eminently desirable that those who
will be called upon to face that drama and to pronocunce wverdict
on it should be adequately prepared for it. We, therefore, recom-
mend, as a first step, the establishment of an institute for the pur-
pose of training of judicial officers.

Training needed to raise intellectual calibre

53.10. The training to be imparted at the institute should be
such as to ensure that members of the lower judiciary have an
intellectual equipment of the best order. It should be borne in
mind that enrichment of the calibre of subordinate judiciary is a
measure hecessary to ensure bettter judicial qualities in the higher
judiciary, because many members of the latter are drawn from the
former.

Training {¢ be on all-India basis

5311. It is desirable in the national interest that the training
should be organised on an all-India basis, and the proposed Insti-
tute should,  therefore, be an all-India Institute. The appoint-
ments to judicial services should of covrse, continue to be
made by the States: but it is desirable that the training
should have an ‘all-India’ character, for more reasons than one. In
the first plaee, it is the task of the judiciary to apply and interpret
the law and familiarise itself with the process of weighing evi-
dence. In India, because of the federal structure and also because
of the vastness of the country, it is specially necessary that the
unity of the legal system hased on the several Codes of substan-
tive and procedural law, should be preserved and maintained as
a balance against diversities of interpretation. Judicial outlook
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towards the interpretation of statutes should, in its broad features,
be uniform. Initial training on an ‘all-India’ level would prove to
be a great slep towards maintaining the uniformity referred to
above.

lin toe second place, the meeting together of officers from
various States—officers who will, in the course of their work, come
in daily contact with the average citizen,——covld, in the long rum,
foster national integration. Mutual discussions and activities pur-
sued together arc bound to foster an understanding of the habits
and cultures of people of the several States; it is such understand-
ing which, more than anything else, will pave the way for integra-
tion of hearts. and is much more valvable than mere mechanical
integration.

Lastly, the level of judicial officers should alsc be ﬁniform, as
far as possible, throughout India.

Director and staft

33.12. Tt is desirablie that the Institute which we recommend
should he headed by a person of the status of sitting Supreme
Court Judge: and on the staff there shovld be at least some per-
sons who are of the status of High Court Judges and senior Dis-
trict Judges. All the officers, 1nc1udmg the Director, should be on
a tenure basis,

Training to be condition precedent to confirmation

53.13. We further recommend that the successful completion of
the training which we have proposed should be a condition prece-
dent to confirmation to appointment in the judiciary.

Principles to he kept in mind in framing syllabus

33.14. We would like to indicate broadly the principles which
should be kept in mind when framing the course of training.

Inr this connection. we may refer to the two “commandments”,
enunciated by Whilehead.

The two commandments enunciated by Whitehead in his famous
essay on the Aims of Education were'—'do not teach too many
subjects’ snd ‘What wou teach, teach thoroughly’. “The result of
teaching small parts of a large number of subjects is the passive
receiption of disconnected ideas not illuminated with any spark of
.vitality. Let the main ideas which are introduced............ be few and
important. and let them be thrown into every combination possible™.

Subjects

53.15. The subjects to be included should be such as to deal
with the relationship of law to other social sciences, including, in
partlcular eaonomlcs and socmlr:)gy3 The emphams should not bhe

k. ‘L'}’Puteh.eacl }‘duea.tml in the “.Age of Sc]ence” (Wmter 1958) Deadalus, page 193,
az quoted by Kamla Chowdhry, “Developing Administrators for Tomorrow (April-Fune, 1960,
15 'Indxan Journal of Publie Administration, page 226.

. For details, see para 53,19 to 53 .26, infra,
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oh technical law er procedure, but on law as a part of an inter-
disciplinary study and on the application of the law to the facts
of a particular case.

Repeort of UK. Commitiee

53.16. In the Report of the Comimittee on Civil Service in
U.K.,' two main atiributes were considered es_;sentla-l, -in wvarying
combinations, for work in the Government service.

“One is being skilled in one's job-—skill which tomes from
training and sustained experience. The other in having
the fundamental knowledge of and deep familiarity with
a subject that enable a man tg move with ease among
its concepts. Both spring from and re-inforce a constant
striving for higher standards.”

It is th's “constant striving for higher stardards™ which will
he fostered by proper training. It may. therefore, become neces-
sary to provids, to prospective members of the judiciary, some
familiarity with the social back-ground® in which the laws which
they have to administer, operate.

Objectives of training

53.17. The effectiveness and success of the service afforded by
the administration of justice must largely depend upon the degree
to which it can effectively respond to the genuvine needs of the
community. And this pre-supposes sufficient knowledge of the pro-
blems and difficulties of the community, The importance of educa-
tion in these aspects is, therefore, abvious.

The almost exclusively legal universe in which those concern-
ed with the law function should not become an ivory tower, so as
ta lead to these needs being ignored. With the growth of the wel-
fare element in State activities. these aspects will assume more
and more importance.

Indications as to subjects

53.18. Bearing in mind the considerations mentioned above, we
indicate the guidelines which should be followed in framing the
syllabus for the training proposed above.

Soclal change and legal institutions

53.19. A subject of importance is the effect of sorial change on
legal instituticns. It i= now well recognised that many of the fun-
damental legal concents have undergone modifications owing to
social changes.

1. Report of the (Fulton) Committee (U.K.) The Central Service (1963).

2. See nlso pars 53.19 to 53.26, infra.
L/B: D220 LI&0 A T3 a)
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Views of Rescoe FPound

53.20. In this connection. we may refer to the observations made
by Roscoe Pound':

“I am-content Lo see in lepai history the record of a conti-
nually wider recognising and satisfying of human wants
or elaims or desires through social control; a more em-
bracing and more effective securing of social interests; a
cnntmua]lv more complete and effective elimination of
Waste zrid precluding of friction in human enjoyment of
the poods of existence—in short. a continually more effi-
cacious social engineering.”

53.21. Locked at from this broad point of view, the conelusion
inevitably follows that:

“Jurisprudence, ethics, economies politics and sociology, are
distinct  enough at the core but shade out into each

ather............All the social sciences must be co-workers,
and emphaticaily all must be co-workers with jurispru-
dence’™.

It is in the light eof this jurisprudential view of the judicial role
that we prooose to describe the scope and nature of the work to
be done gt the Institute which we have in mind.

Effect of pulls competing for recognition

5322 The law 15 predominanfly as an instrument of szocial
engineering in which conflicting pulls of political philosophy, eco-
nemic interests, ethical values, struggle for recognition. This strug-
gle has to be viewed against the background of history, tradition
and development of legal technigues. A working knowledge of those
disciplines is therefore essential.

We shall indicate below, by way of illustration, the effect of
these pulls uprn a few branches of the law,

Proverty and contraects

53.23. Takin< firsl. the field of pruperiy, it may be noted that
the concept of nroperty has been sradually widened, but at the
same time the princinles governing the power and the use of vro-
nerty have heen profoundly modified under the impact of new social
ideas.

Apgain, in the law nf contracts. the emphasis on contract as an
instrument of free bargeining between the parties has been largely
modified,—sometimes hy the operation of commercial forces (e.g.
the emergence of standardised contracts), sometimes by econmic
pressures (e.g, the evolution of collective agreements) and sometimes
by the impact of positive legislaticn (eg. through the imposition
of statitors conditicns on contracts).

1. 'R.o-mop Poupd, “An Trtroduction to the Phﬂﬂﬁﬂpb‘\? Df Law", page B7.
2. Bosgoe Pound, “An Introduction to the FPhilosophy of Law™, p. 57.

-—"’“1_.‘-%
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Torts

53.24, A similar phenomenon is noticeable in torts. At common
law. the rules of the law of torts, whicn were designed to adjust the
conseguences of loss, placed the liability on the person who caused
the harm. But the shifting of this liability started with the emer-
gence of vicarious responsibility, and now, on a vastly wider scale,
wilh the progress of insurance. This change in liability reflects, in the
realm of torts, the operation of private as well as of social forces
similiar to those operating in the field of coniract.

{riminal law

53.23. Criminal law has also witnessed several developments dur-
ing recent times. The most interesting, of course, is the differentiation
between the old-style tvpe of ¢riminal offence and the new type of
public welfare offence. The yardstick in bolh cases is the gravity of
the intcrest that has been injured. But new types of inferest deserv-
ing of protection by the State and unknown to the older criminal law
have erunerged. Some-but not all-of these can he measured in terms
of older concepts of criminal law, Some require a new approach. Both
ihe traditional ‘criminal’ type of offence and the new ‘public welfare’
type of offences have, therefore, been empioved in order to protect
the new types of interests.

Recent penological trends are also well-known, and we need
not here enter into their details.

5326, We are mentioning these developments in order to give
a concrete though illustrative indication of matters which could be
usefullv included under the subject of law and society (or any other
similar appellation which is considered suitable.)

Statutory interpretation

33.27. Another subject of importance is that of statutory interpre-
tation. This subject is at present included in the courses leading to the
law degree of most Indian Universities, But the emphasis in the
training which we propose will be on the practical application of
rules of interpretation, covering enacted® rules of interpretation as
well as others.

53.28. As regards the process of interpretation of statutes, it is
pertinent to note that. because perfect generalization for the future
is impossible, no generalization is complete in any legislative mea-
sure. As Judge Breitel has observed®—

“Aware of this impossibility, legislatures often do not meore
than purport to lay down the most general statements of
law, intending that the courts and other law-applying agen-
cies ghall creatively adapt the general principle to specific

Sec the General Clauses Act, 1807,
J

I.
2, Judge Breitel  "Courts and Law-making” Columbin Law Sehon] Centennial Sympo-
sinm (1959}, .
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cases, Thus, every time a statute uses a rule of reason, or a
standard of fairness without specifications, there is con-
scious and deliberate dciegation of this responsibility to
the courts......”

However, exhaustive a statute may be, there will still remain &
group of cases where the purpose of the legislature is not easy of per-
ception. “And here society and the legislature both entrust themselves
to the law making powers of the courts’.” The judiciary will, there-
fore, always have to concern itself with these ‘interstices’ of legisla-
tion®. One may call this process a creative one, or only & process of
unfolding what is latent. The name does not matter.

Cardozo’s view

53.28. In the following passage, Mr. Justice Cardozo expressed
his views, formed on the basis of his personal experience’, as to the
Judicial process, “..._ ... logic and history, and custom, and utility and
the accepted standards of right conduct, are the forces which, singly
or in combination, shape the progress of the law. Which of these for-
ces shall dominate in any case, must depend largely upon the compa-
rative importance or value of the social interests that will be thereby,
promoted or impaired. One of the most fundamental social interests
is that law shall be uniform and impartial, There must be nothing in
its action that savours of prejudice or even arbitrary whim or fitful-
ness, Therefore in the main there ghall be adherence to precedent.
There shall be symmetrical development, consistently with history
or customn when history or custom has been the motive force, or the
chief one, in giving shape to existing rules, and with logic or philoso-
phy when the motive power has been theirs. But symmetrical develop-
ment may be bought at too high a price. Uniformity ceases to be &
good when it becomes uniformity of oppression. The social interest
served by symmetry or certainty must then be balanced against the
social interest served by equity and fairness or other elements of so-
cial welfare, These may enjoin upon the judge the duty of drawing
the line at another angle, of staking the path along new course, of
marking a new point of departure from which others who come af-
ter him will set out upon their journey,

If you ask how he is to know when one interest outweights ann-
ther, T can only answer that he must get his knowledge just as the
legislator gets it, from experience and study and reflection; in brief,
from life itself. Here indeed, is the point of contact between the legis-
lator’s work and his”.

Exercise of judicial discretion

53.30. Yet another subject which should be included is the exer-
cise of judieial diseretion in several branches of litigation. (A trainee
could of course, be allowed to choose one of them?").

1. James M. Landis, *“Note on statutory interpretation™ (1928) 43 Har\r..--I:. Rlvi;w

486, 808,
2. Of. Southern Preific (0. v. Jenson, 244 7. 8. 205, 221 {Holmes T.)
3. €ardozo, The Natare of the Judiela] Frocess (1921}, page 112313,
4. E, g. Bantancing, or family law, or aquitsble relief.
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53.31. For example, there are several tactors to be taken as guides
{or the exercise of the discretion to grant matrimonial relief; (a} the
position and interest of the children; {b) the intcrest of the party
with whom the petitioner has committed adultery (where relief iz
claimed on that ground). with special regard to their future marriage;
(c) the prospects of reconciliation; {d) the interests of the petitio-
ner, particularly his prospects of re-marriage; (e) the interest of the
community at large, balancing the sanctity of marriage against social
considerations which make it contrary to public policy to insist on the
maintenance of a union which has utterly broken down'

53.32. Similarly, there is sufficient scope for the excrcise of discre-
tion in the field of equitable relief and also in regard to the award of
costs and (in criminal cases) in the grant of bail and sentencing.

Duration of the course

53.33. We now come to the duration of the course, In our opinion,
the total duration of the course should be one year; during the first
three months, the probationers will undergo intensive course of train-
ing in the well-arranged curriculum; in the next six months they will
be attached to the respective trial courts in their states, where they
will gather experience about the working of the courts; and, in the
last three months, they will once again be in the Institute, where
they will receive training in the shape of lectures, seminars and group
discussions. At the end of the year. the probationers will appear for
an examination, and it is only on passing the examination that they
will be confirmed and wposted to the respective courts.

Conference to be held periodically

33.34. We also recommend that conferences should be held
periodically, to supplement the fraining which we have recommoen-
ded.

Question of expenses

53.35. We are fuily conscious that our recommendation to start an
All-India Institute will involve expenditure and we anticipate that
an objection may be raised on this ground; but, we would like to
emphasise the faect that Government have always thought it neces-
sary to train their administrative officers in order that the general
administration of the country should be efficient and for that pur-
pose. administrative training centre. properly manned with a good
curriculum and a well-planned out programme of the oducation of
the probationers. has been in existence for many vears, We are sur-
prised that it did not occcur to the Government so long to train judi-
cial members who enter judicial service on lines especially suited for
judicial work, We are, therefore, confident that the recommendations
we have made will be accepted by the Union Government and that
the Union Government will be able to persuade the State Govern-
ments to give their cooperation in imwvlementing cur recommenda-
tions, without any delav. As we have indicated in the course of our

1. COf. Blunt v. Blunt (1943 A.C. 517 (Lord Stmon, 1.00)
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dicussion', the establishment of an All-India Institute of this charac-
ter for the training of judicial officers will indirectly but inevitably
contribute to national integration. We also feel that it will create an
espirit de corps amongst our junior judicial officers throughout India
and we wish to cmphasis that these espirit de corps and the sense of
national integration reinforced with the sense of idealism and a spirit
of service will inevitably lead to a considerable improvement in: the
quality of administration of justice.

1. Taragraph 53.11, supra,

1#——
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CHAPTER 4
CONCLUSION

Introductory

54.1. We have now come to the end of our Report. We shall take
the opportunity of making ceriain general observations which are of

_ importance in connection with the present inquiry.

Ultimate object of reform in procedure

54.2. The ultimate object of reform of procedure must be to make
the trial of a cause in court a judicial investigation for the ascertain-
ment of truth upon which to rest a righteous judgment, rather than
merely a sporting contest of lawyers in the use of rules often adapted
to obscure the truth and cause justice to miscarry. We hope that the
recommendations which we have made will help in the realisation of
this ultimate object.

54.3. It is also hoped that pur recommendations will enable judi-
cial officers to bring to bear on their work the best judicial qualities.
A famous writer’ has, while describing the qualities needed in a
Judge, expressed himself thus:—

“These, then are those faults which expose a man to the danger
of smiting contrary to the law: a Judge must be clear from
the spirit of party, independant of all favour, well inclined
to the popular institutions of his country; firm in applying
the rule, merciful in making the exception; patient, guarded
in his speech, gentle and courtecus to all. Add his learning,
his labour, his experience, has probity, his practised and
acute faculties, and this man is the light of the world, who
adorns human life. and gives security to that life which he
adorns.”

Reecommendations to be taken as a whole

544 We should, finally, emphasise that our recommendations in
this report should be read as a whole. They are not a series of detached
suggestions, but parts of an integrated scheme, and have been made
in pursuance of our general approach which we have explained at
the outset.

We should, before we part with this Report, place on record our
warm appreciation of the assistance we have received from Mr.
Bakshi, Secretary of the Commission, in dealing with the problem
covered by the Report. As usual, Mr. Bakshi first prepared a draft
which was treated as a Working Paper, The draft was considered
by the Commission point by point, and, in the light of the decisions

1. Aydney Smith The Judge that smijtes contrary to the law {1824), quited in 28
Canadian Bar Review, 344, . Lo : .
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taken tentatively by the Commission, Mr. Bakshj prepared a final
draft for consideration which was after e¢laborate discussion approved
by the Commission. Throughout the study of this problem, Mr.

Bakshi took an active part in our deliberations, and has rendered
very valuable assistance to the Commission. * >
P. B. GAJENDRAGADKAR Chairman
V. R. Krisuns Iver Member
P. K. TriparuI Member - . 3
5. S. Duavan Member
P. M. BaksHI Secretary {
i/

New Daimi;
The &th February, 1973.
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APPENDIX

QUESTIONNAIRE OF THE LAW COMMISSION OF INDIA ON
THE CODE OF CIVIL PROCEDURE

(Issued Mareh, 1972)
Introeductory Note

This questionnaire deals with some aspects of revision of the
Code of Civil Procedure, 1908. It may be stated that revision of the
Code was considered at length by one of the previous Law Commis-
sions, which duly forwarded to Government a detailed Report on the
Code.' A Bill intended to implement this Report was in due course
introduced in Parliament; but the Bill lapsed. Wh:n the question of
re-introduction of the Bill arose, the Government of India considered
it desirable to request the present Commission to examine the Code
afresh from the “basic angle of minimising costs and avoiding delays
in litigation and taking into account ity revised ferms of reference”.

The scope of the present inquiry will, therefore, be confined to a
consideration of the major changes needed in the Code from the
following points of view:—

(1) minimising costs;
{2) avoiding delays in litigation; and
(3) the revised terms of reference of this Commission, the most

important of such terms being the implementation of the
directive principles.

It ic not proposed to examine again questions arising from the
mass of case-law on the Code, the local amendments made in the
various provisions of the Code, as well as the reforms introduced in
other countries,—including, in particular, the changes made in
England in 1982 by way of revisiom of the Rules of the Supreme
Court,—as these have been already considered by the previous Com-
mission It ought, however, to be emphasised that the questions in-
cluded here are illustrative only, and any suggestiong for amendment
of the Code on other matters from the point of view of the present
terms of reference will be thankfully received.

Costs occasioned by delay®

1. Would you favour the insertion of a provision to the effect that
the court shall, while passing an order for costs, make the party
responsible for delay with reference to any step in the litigation,
pay the cost proportionate to that delay, whatever may be the
ultimate event of the suit?

1. 27¢h Report of Law Commission.

2. The guestions heve been arranged, an far 28 possible, in the erder in whieh the relevant
provisieus appear in the Cade.

a3
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Arrest in execution of a meney decree
Do you consider any change. necessary in the present position
regarding lizbi ity to arrest in execuiion o: a money decree?
Suits ang execiition by or against the Government

Ido you laviur repeal of seetion 80 of the Code, which requires
that twe months’ notice should be given of the institution of a
suit against the Goooovmont or agailst a public officer, ete?

What changes would yvou suggest in seetion 82 s0 as to expedite. -

execution against the Government?
Pre-trial inguiry
Would vou favour the insertion of a provision to the effect that

carticularly in suits by or against the Government, the court shall
hold a pre-trial inguiry, with a view to narrowing down the

secope of the controversy, and. (where such a ccurse is practi-

cable}l, for the settlement of the suit without trial?

Appeals against decrees |

Ag regards the righi of first appeal, would you favour any
liniitations based on the nature of the questions at issue, or on
any other criterion?

There is a suggestion that from the judgments of lowest courts

of first instance, an appeal on faets should be excluded in petiy.

cases, say, cases of 2 nature triable by a court of small Causes

‘from the point of view of subject-matter, where the amount or

value of the subject-matier of the dispute in the court of first
instance and still in dispute on appeal was and is not more than
three thousand rugees (or such other sum as may be considered
proper), and the decree or order does not involve directly or in-
direcltly some claim or question respecting property of an
amount or wvalue, exceeding three thousand rupees (or such
other sum as may se considered proper).

The proposal is that in these petty cases, the first appeal
should be allowed only if the appeal court certifies that a ques-
tion of law is invelved, and the issue of such certificate should
be decided cither in chambers or in open court as the appeal
court may think proper.

What are your views in the matter? Would you agree with
the suggestion? ‘ ‘

Do you agree that a second agpeal should be allowed only if a
substantial guestion of law is ‘Involved?

Appeals in execntion

Do vou consider it o~dvisable that the right of appeal against all
interlocutory orders made under section 47 should be abolished?

.
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Would you, as regards sppeals against final orders under section
47, favour adoption of the principle thal no such order shall be
reversed or substantially varied nor shall any case be remand-
ed, in appeal on account ~f any crror, defect or irregularity in
any proceedings uvt uffecting the merits of the case or the juris-
diction of the Court?

Have vou any other s:ggestions for restricting the right of
appeal in respect of ovders falling under section 477

Appeals in general

Have vyou any other suggestions to make for reducing the

multiplicity of appeals?

(a) Would you favour lotal deletion of s:ction 115, Civii Pro-
cedure Code. (revisioni leaving the High Court free to
interfere under article 227 of the Constitution in cases of
gross niiscarriage oi justice?

(b} In the alternative, do you favour any curtailment of the
right of revision? 1f so. in what direction?

(c) In particular, do you favour any curtailment of the right
of revision in the case of inter-locutory orders? If so, in
what respects?

Serviee of summonses
Would vou favour postal service of summonses in all cases?

Do you consider it desirable to allow service on the pleader of
a party of all processes issued after the defendant enters ap-
pearance? ‘

Do vou favour an amendment permitting servies of summonses
by a party?

Do vou favswr the doption of sasg o more of these methods
of service simultanecusly?

Would vou permit the service of summonscs on an agent nomi-
nated by the Government, a public corporation or a public
camrpany, in the case of a suit by or against them?

Arguments

_Dp_you favour the introduction of written arguments in suits

or appeals, and if so, what concrete suggestions would wyou
make in this behalf?

Jndgment and decree

{a) Do vou think it desirable to provide that the last para-
graph of the judgment should be so drafted as to indicate
the relicf granted in precise terms, thereby facilitating the
drawing up of a formal decree without loss of time?

(b)) Would vou approve of the suggestion that in case a decree
is not drawn up within a gpecified period. the aggrieved
party may appcal against the judgment without filing a
copy of the decree. treating the copy of the last paragraph
of the judgment as; the decree?
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Executisn of money decrees

What changes would you suggest in the existing procedure re-
lating to the execution of money decrees, with a view to—
{a} avoiding deiav, and

(b) simplifying the procedure?

Do you agree with the suggestion that where a decree for the

payment of money remains unexecuted inspite of the best

efforts of the decree holder, the State should assume responsi-

bility for its payment upto a specified amount--

(a) if the decree is for damages for tort, for maintenance or
arrears of maintenance, or

{b} the decree is against a public corporation, or

{c) the decree is for a debt and its non-executability is certi-
fied by the executing court as due to a refusal or neglect
by the judgment debtor to pay notwithstanding the fact
that he has had means to pay it?

(a) Do you suggest any liberalisation of the provisions as to
suits by poor persons?

(b) Would you approve of the suggestion that the present defi-
nition of “pauper” be widened so as to include a person
who s uteble to voy o part of the covrt feeg?

Temporary injunctions

(a) Would vou favour any limitations on the courts power to
issue temporary injunctions? In particular, do you favour
an amendment to the effect that an exr parte interim in- .
junction should not he granted save in exceptional cases,
and for reasons to be recorded in that behalf? :

(b} Would you favour the suggestion that in case an ex parte
injunction is granted, it shall be discharged by the court
if 11 1s satisfied that the party which obtained the injune-
tion is not taking diligent action to serve the opposite
party or other steps necessary for the progress of the suit?

Stay of execntion

- Would you make the imposition of security compulsory before

stay of execution is granted under Order 21, Rule_ B(3 or
Order 41, Rule 5(4)? s

Execution—need for radical changes

It was observed by the Privy Counci] that the troubles of a
litigant in India begin when he obtains a decree. Bearing this
in mind, would you suggest any radieal changes with reference
to the provisions relating to execution, in order to reduce any
delay ,expense and inconvenience that is caused by the present
provisions?

Appeals againsi orders

Would you favour any curtailment of the list of appealable
orders as given in Order 43, Rule 17
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Appeal by poor persons

28, Would you favour removal of the present restriction in Ordes
44 Rule 1{2) on the right of appeal of a pauper?

Delay

29. Have you any other suggestions to make for reducing delay in
the disposal of cases in so far as such delay is due to defects
in the Code of Civi] Procedure?

Poor persons or persons with inadequate means—Legal aid and
process fees

30. How far do vou consider it the duty of the State to provide—
{a) to a person without any means; or
{b) to a person with inadequale means, the foliowing facilities
or concessions in full or part—
{a) legal aid;
{b) exemption from payment of process fees,’

Court-fees—general

31. (a) What suggestions would you make for reducing the amovnt
of court fees?

{b) In particular. do you agree with the view that court fees
should be nominal and should nel be a source pf reimburse-
ment to the State and certainly not a source of profit io
the State?

Court-fees In appeal

32, Would vyou favour the insertion of a provision to the effect
that at the time of filing of the appzal only one-dfourth of
the preseribed courtfee need be paid, and the remaining may
be paid when the appeal is admitted?

Expenses other than lawyer's fees and couri-fees

33. What concrete suggestions would yov like to make as regards
reduction of the expenses of litigation, in sg far as such re-
duction could be achieved by an amendment of the Code of
Civil Procedurs?

Other amendments

34 Have you any other suggestions ic make for amendment of
the Code of Civil Procedure in the light of the scope of the
present inguiry#

I. See present restriction in Order 33, Rule ],
2. Ses Introductory note,
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