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CHAIRMAN
Law Cornmission,
Shastri Bhavan,
New Dclhi-1
Scprember 15, 1972
Shri H. R, Gokhale,
Minister of Law & Justice,
New Deidhi.

My Drar MINISTER,

1 am fowarding herewith Yifty-lirst Report of the Law Com-
mission on compensation for injury caunsed by automobiles in hit-
and-run cases.

The circumstances under which this question came 1o be con-
sidered by the Commission, have heen stated in the first para-
graph of the Report. After a preliminary study of the subject, a
draft Report was preparcd, and the Ministrics concerned were re-
quested to give their comments on the draft Report. Statc Gov-
ernmcnts, High Courts, and interested persons and  bodies were
also asked to give their comments. Further, a press communigque
was also issued, inviting the public 1o give their comments on the
draft Report, The comments received were duly  considered by
the Commission, and the Report finalised.

With kind regards,

Yours Sincerely,

P. B. GAJENDRAGADKAR.

{iii)



1. A short but important question relating to compensation Introduction.
for accidents caused by automobiles, in what are popularly
known as “hit-and-run” cases, is the subject-matter of this
Report. The subject has been taken up by the Law Commission,
having regard to the fact that it is a legal question of general
application and importance, and also because an amendment of
the law appeared to be necessary in the interests of social
justice.

2. For some time past, there has been considerable dis- g“m”ao‘;s
satisfaction regarding the position as to compensation for perso- felt as
nal injuries caused by automobiles. This dissatisfaction can be mf;?;‘fi‘ fon
attributed partly to defects in the law, and partly to the inherent “13;“‘
nature of the situation. Remedies sugested for removing this caused
dissatisfaction have been of various kinds,—<xtension of com- :’gm*ﬂf'
mon law liability, insurance for liability, and social security,—- biles.
or variants or combination of one or more of these three.

3. As the brief survey given below will show, economic dis- Economic
tress resulting from the present gaps has, in some countries, been e
attempted to be remedied by the State directly or indirectly
undertaking to secure payment of compensation. That is how
the subject-matter of the present Report fails within social secu-
rity.

4. Under the Constitution,” “The State shall within the o . tive
fimits of its economic capacity and development, make effective Principle
provision for securing the right to public assistance in cases ::]bhc
of unemployment, old age, sickness and disablement, and in m.
other cases of undeserved want.” It may not be inappropriate

to extend the principle uanderlying this article to the subject-
matter of the present inguiry.

5. Compensation plans for the victims of road accidents are Compen-
not new. The first major proposal came as early as 1932, ;ala::

1. Article 41 of the Constitution.
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. Colambia Study of Compensation for ‘Auwomobile Accidents (19232),
2. Keeton and O'Connell, Basic Protection for the Traffic Vietim: A Blueprint for
3. Paragraph 6,supra.

. ASee also paragraph T). infra.
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with the CColumbia Repori in the US AT but, in recent ycars,
as ever-increatsing road accidents have made the problem more
alive, there has been a marked intensification of proposals. One
of the best known proposals 1s that of Professors Keeton and
O'Connell?, but there are many others. It is not necessary for our
purpose o go into these details,

6. A brief survey of the systems of compensation for acci-
dents caused by automobiles shows that these fall under one or
other of the following categories:—

{a) ({} Compensation by the person who, by his fauit,
causes the accident {(such person may be briefly called the
“person responsible for the accident™), '

(@) (if} Such compensation by the person responsible
for the accident, irrespective of fault.

(5) Compcnsation by the insurer of the person respon~
sible for the accident

fc¢) Compensation by the State or by an agency set
up or recognised by the State, compensation being payable
irrespective of fault.

{d) Compensation by the insurer of the victim.

7. Category (a)(¢) abowve® is the familiar onc of lizbility
for tort at common law. When it becomes diflicult to prove who
was yesponsible for the accident, or to prove his fault, hardship
arises. Hardship can similarly arisc when the person responsible
for the accident, though known and proved to be at faulf, is not
financially sound.

One of the solutions suggested to alleviate the hardship in
such cases is to dispensc with the requirement of fault, and this
gives rise to category {a) ().

8. Categorv (a) (¥) has been suggested in several countries,
hut adopted only in very few, The main argument in support of
the catefory is that the requirement of fault is out of date, and
there is not injustice in awarding compensation against the per-
son who caused the accident even if he is not at fault, because,

Reforming Traffic Accikdenis (1965).
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in most cases, J]L cun get reimbursement from the insurer. The
tnain obJ-:cL of the law (it has been stated), s cowpensate the in-
jurcd person, and not to penalise the person causing the accident.
Hence, it is not necessary to retain the traditional requirement of
fault,

9. In England,” a Bill,* which would havc made motorists 'l’[‘)};ictiﬂn
strictly liable to edestrians, without proof of fault, was, in fact, the

given a third reading by the House of the Lords in 1934, though gﬁf]“h
it was not proceeded wiih in the House of Commons.® %3 4

10. Category (b)* is illustrated by the provisions of the (C-ztcgory
Motor Vehicles Act® which enable the injured person to recover Provi-
compensation from the insurer of the person responsible for the ft'f;"*’ of
accident. There afe certain conditions and restrictions imposed Q}:ﬁ;rles
in this behalf, which are, of course, matters of detail. Act.

1i. Category (¢) does not cxist in the Held of compensation Cﬂtegow
for automobile accidents in India. But proposals for reforms of Cumpen-
the law, which have been made (or even enacted} elacwherc,%‘;?“ge
from time to time, emphasise that instead of requiring the victim State
to prove fault, he should be entitled to compensation, on mere ‘,geﬁ{y“
proof of injury. The compensation, (it is further urged) could 3¢ UP
be paid from a fund to be established for the purpose, Details cogni-
of the maiter cannot be convenicntly discussed at the present iﬁe '
stage. It is sufficient to state that the increasing use of automo- Statc.
biles has led many persons to believe that the common law re-
quirement of fauit is out of date.® It should be noted, however,
that there is a strong section of opinion which still maintains
that the only satisfactory basis of liability is fault, and that the

requirement of fault should not be dispensed with.

1. As 10 present positlion, syee parugraph 22, Stapva.

2. Materiat as to the English Bill is 1aken from Douglas Pavnes, “Compensating

the Accident Wictim”, ¢1960) 13 Current Lepal Problems, 85, a3, 94

3. The Rond Trulie (Compensation for Aceidents) Bill. Introduced by Lord
Danesfort on three successive occasions, it was finally given a Third Reading

on June 26, 1934; for the numerous debates on the Fiil, see 84 H. L. Deb.

S5, cols. S43-384: &6 H. T, Deb. cols. 1041-1076; 88 H. L. Deb. cals. 135

1079; 92 H. L. Deb. cols. 925-95; 93 H. [ Deb. cols, 144-165.

4, Paragraph 6, supra.
. Scetion 96, Motor Vehicles Act. 1939,
. See also parivcruph B, supra.

[= I
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12. Finally, as regards category (d}, it is of interest to note
that there could be a school of view that all citizens should com-
pulsorily insure themselves against automobile accidents. So far as
owners figuring as authors of the accident are concerned, that
is the law even now, under the Chapter on compulsory third party
insurance, in the Motor Vehicles Act. But we are, at the moment,
concerned with victims injured by an accident. Traffic rules impos-
ing obligations on pedestrians for their own safety, and punishing
them for breaking those obligations, are now familiar to every
urban citizen, and it is not inconceivable that legislation may be
passed requiring the residents of big cities to insure themselves
compuisorily against injury by automobile accidents upto a certain
amount.

13. Two situations have been referred to, in a letter received
by us.! First, where the offending wehicle is not traceable, and
secondly, where the driver of the offending vehicle is not licensed.

14. In the first situation,? non-recoverability of compensation
is not due to any defect in the chapter of the Motor Vehicles Act
dealing with Third Party Insurance. The whole scheme of the
Motor Vehicles Act shows that it falls under category (b)
above.? If the legislature wishes to provide for the situation where
the offending wvehicle is not traceable, it has to take the next step
and adopt category (c). This would be a progressive step; but
numerous connected questions will have to be worked out. Should
the State undertake the liability in this case? What will be the
financial repercussions? Should other cases where category (b)
does not apply be covered? And so on. By undertaking the duty
of comipensation in such cases, the State vircually becomes zn in-
surer. The most interesting question that presents itself is, whether
the State should not undertake the duty to compensate also in
other cases of injury by tort, e.g., accidents caused otherwise than
by automobiles.

15. The second situation mentioned in the letter? is of a sim-
pler character. Where the driver is not licensed, it is the positive
provision in the Motor Vehicle Act* which constitutes the impedi-

1. Letter of the Kerala Road Safety Association.

2. paragraph 13,supra.
3. garagraphs 6 and 10, supra.

4. Section 96 {2)(d) (i), Motor Vehicles Act.
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ment to recovery. The supposed rationable bchind the present
situation appears to be that if the driver was not licensed, {i) the
aceident cannot be attributed to any fault as could have been done
if the driver was licensed, and (ii) 1t is unfair to expect the insu-
rer to pay, when such an obvious precaution as that of engaging a
competent driver was not taken by the owner. Such a situation is
not likely to occur frequently; but when it occurs, the possible re-
medy (at present) is to sue the owner of the vehicle himself.—
category {a) above. If this remedy is considered insufficient, then
the other alternative would be to remove the present restriction
in the Motor Vehicles Act, and thereby make category (b) above
applicable. If even that is considered inadequate, category (c)
could be thought of.

16. The above resume will show that there are five principal ini‘:
situations which are, at present, not covered in respect of comn- cipal

pensation for an accident caused by an automobile: — A
. e covered
(1) Where there is no fault, so that no one is liable.! mt
present.

(2) Where there is fault, and therefore liability of the
person responsible for the accident exists, but there is no in-
surer who is liable, because of non-compliance with the rele-
vant provisions of the Motor Vehicles Act,-—for example, a
policy is not taken out, though required by the Act.2

{3) Where there is liability and also insurance, but the
beneficial provisions of the Motor Vehicles Act do not apply
(e.g., because the driver has no licence), so that though the
persor responsible for the accident can be sued, the insurer
is not liable.?

{4) Where the driver of the vehicle cannot be traced,
so that a suit against the person responsible for the accident
or the insurer is not possible.?

(5) Where the person responsible for the accident and
the insurer are not solvent, though liable !

. Paragraph 7, supra.

. Paragraph 10, supra.

. Paragraph 15, supra.

. Paragraphs 1 and 14, supra.

. Paragraph 7, supra.

- R e
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The first, the fourth and the last may be called cases of total
misfortunc.  The second and the third are cases of partial misfor-
tune, because at least the person responsible for the accident can
be sued in these cases.

17. The next question is, in what cases, if at all, the situation
required remedy. The answer to this question depends on how pro-
gressive a view one takes of sociaf sccurity, and also on how large
are the financial resources of the State. In theory, one could sug-
gest that the State should undertake to compensate in all cases,
and should act as the insurer of the citizens against any misery
caused by lotal ox partial misfortune. But considerations of finan-
cial nature, coupled with the fact that where there is some private
person who is liable and who, being solvent, can meet the liability,
the State should not be made to pay, suggest that the remedy
should be cntirely against the private person. -

If the above reasoning is accepted, then only cases under cate-
gories (1), (4) and (5) above nced! be scriously considered.
Further, one does not know what could be the possible repercus-
sions if category (1) is brought within the ficld of the State liabi-
lity it is Tikely that a very large number of cascs would be ficti-
tiously made to fall within category (1). Lastly, category (5} is
not of much importance after nationalisation of the business of
general insurance,

18, The rest of this Report will, therefore, concern itself with
the position in respect of category (4),—that is to say, hit-and-
run cases.

19. The figures of total number of accidents caused by motor
vehicles in India during the years 1968-1970 are given below*:—

1968 38,837
1969 31,329
1970 33,017

Statistics as to the precise number of persons injured or killed
by “hit-and-run” drivers are not available, But the number of such
persons is bound to increase with growing urbanisation. Common
expericnce would justify the assumption that the cases are not so
infrequent that they should go totally wnnoticed.

" 1. Paragraph 16, sepra. ] o . o N
2. Stutistics taken froan the Government of India, Ministry of Shipping & Trans-

purt (Vransporl Wing).

OM. No.o Dy, No. 857-T/72, dated the 210 Febro-

arv. 1972, addressed 1o the Baw Commission.
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20. It is stated! that the number of persons killed per 1,000
motar vehicles in India is as high as eight, as against 0.5 to 2 in
European countrics. Tn Madras, pedestrians formed the bulk of
these killed in road accidents {104 out of 184 in the city).

21 A brief comparative study would be useful. This study Compara-
will be confined to couatries where either hit-and-run cases are ;lt‘:]%y
dealt with by a speeitic pravision, or the general position is wide
cnough to embrace them,

22. We may first discuss the position in England. England has, Position
tor some time past, a scheme whereunder the Motor Insurance E’nghnd_
Burcau accepts liability to compensate for automobile accidents, in
cerlain cases of unsatisfied judgment. The English scheme is
non-statutory, but stifl of interest.

The scheme originated in an agreemeni. On June 17, 1946,
the Motor lnsurance Burcau? entered into an  agreement with
the Minister of Transport to give effect to the principle recom-
mended in July, 1937, by a departmental committce under the
chairmanship of the late 5ir Fellix Cassel—

“to secure compensatioh to third party victims of
Road accidents in cases where, notwithstanding the provi-
sions of the Road Traffic Acts relating to compulsory in-
surance, the victim is depriifed of compensation by the ab-
sence of insurance, or effective insurance.”™.

23. The English scheme is described in a white paper as a
memorandum or agreemcnt made on June 17, 1946, between the
Minister and Motot [nsaraace Bureau, supplemental to the prin-
cipal agreement made on Dccember 31, 1945,  between the
Minister of War Transport and the insurers. Its principal provi-
sion, clause 1, is thus:—

“If judgment in respect of any liability which is requir-
ed to be covercd by a policy of insurance or 4 security. .....
under Part 2 of the Road Traffic Act, 1930 is obtained
against any person or persons in any court in Great Britain

1. "Fhe Hindu', 25th April, 1972, reporting the proceedings of the Nationul Semi-
nar on Traftic Enforcement and Envircnmment, Madias.

T, See };J're et Insurance Co, v, (Greene (1364) 2 All ER. 761, 764 (Stephen.
son, J.}. . .
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whether or not such person or persons be in fact covered by
a contract of insurance...... and any such judgment iz not
satisfied in full within seven days from the date on which the
person or persons in whose favour the judgement was given
became...... entitled to enforce it, then Motor Insurance
Bureau will, subject to the provisions of clause 5 and clause
6 of these presents, pay or satisfy or cause to be paid or
satisfied to or to the satisfaction of the person or persons
in whose favour the judgment was given any sum payable
or remaining payable ther¢under in respect of the aforesaid
libility including taxed costs. . . whatever may be the cause of
the failure of the judgement debtor to satisfy the judgement.”

24, The English scheme does not cover injury caused by an
unidentified, or “hit-and-run™ driver, because an unsatisfied
judgment is a pre-condition of the Motor Insurance Bureau's
liability under the scheme.

25. The question of untraced drivers was considered in
detail in England, and we quote from a fairly recent study?-—

‘Tt sometimes happens that a road victim is injured by
a motorist who cannot be traced. There is no question of
any individual insurer being liable, so all that the victim
can hope for is that the Motor Insurers’ Bureau will com-
pensate him.

Whether he should be given a right to compensation
was considered as long age as 1937 by the Cassel Commit-
tee, which stated in their report that “we have not found it
possible to deal with the case of a third party injured by a
motorist who cannot be traced. In such a case it is impos-
sible to establish a claim against anyone and, in our opinion,
the grant of a right against the Central Fund would be cal-
culated to lead to such abuses as to render such a course
totally unsuitable.’

In 1946, the Central Fund referred to in the Report
became the Fund voluntarily contributed to by those indi-

1. Hardy Iva.m;. “Law of Motor Insurance”, (1966), 19, Current Legal Prob-
lems, 128, 13% to 141,
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vidual insurance companies which are members of the
Motor Insurers’ Bureau. This Fund is used solely to further
The objects of the Bureau, and to satisfy in satisfied judg-
ments in favour of third parties, without profit to its mem-
bers.

The explanatory notes to the Motor Insurers’ Burcau
Agreement state that * the liability of the Bureau does not
extend to the compensation of any person who may suffer
personal damage resulting from the use on a road of a vehi-
cle, the owner or driver of which cannot be traced. The
Bureau will not however, necessarily refuse to act in these
cases. Where in its view, there is reasonable certainty that a
Motor-vehicle was involved and that except for the fact
that the vehicle, owner or driver cannct be traced, a claim
would lie, the Bureau will give sympathetic consideration
to the making of an ex gratia payment to the victim, or his
dependents™.

This absolute discretion was strongly criticised by
Sachs 1., in Adams v. Andrews, where the negligence of an
untraced motor-cyclist caused the driver of a car, in which
the plaintiff was travelling as a passenger, to serve and
overturn,

His Lordship said that the situation was as illogical
as it was unjust. In cases where the lability of a driver was
under the Read Traffic Acts “required to be covered by a
policy of insurance”, either the driver of the hit-and-run
car was insured as by law required—in which case one of
the member companies of the Bureau would normally have
to pay any damages awarded by the Court—or else he was
not insured—in which case the Bureau would likewise have
to pay, if he had been found and judgment entered against
him. That the injured person could not recover as of right
merely because he could not secure a judgment as the dri-
ver had successfully evaded identification was lamentable.
It only provided for insurance companies as a whole a poten-
tial avenue of escape from liabilities which in principle they
had accepted. He who had to go cap-in-hand for an ex
gratia payment was always at a disadvantage,

The learned judge then went on to say that whatever
might be the Bureau's practice, it was important that it
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ought not to be in a position wholly to  decline liability
simply because some other motorist ar some other person,
who wus under no duty to insure against the particular
risk, was also parily to blame. Moreover, it there were
cascs which were to be left to the discretion of the Bureau,
it was worthy of consideration whether it was right for
claims important to the individual claimant to be turned
Jawn by unnamed administrators against whose decision no
appeal would lie.

26. Jt appears that in New Zealand the counterpart of the
Moator Insurers’ Bureau will pay upto £ 7,500 to any one victim
of an unidentified driver and upta £ 75,000 for any one such ac-
cident. In New South Wales, the unidentified driver is represent-
ed for the purposes of trial by an official called the Nominal
Defendant, and the insurers pay out a claim on the basis of a
judgment obtained against the Nominal Defendant {though here
a plaintif must show affirmatively what efforts have been made
to trace the real driver and that these efforts have been unsuc-
cessful).? Scveral other developments have taken place in New
Zealand, but they are not specially relevant to hit-and-ren cases.

27. In France, social security, together with other collective
schemes of security, i3 the second soutce of indemnification for
traflic accident viclims. When indemnification comes from these
sources, it is granted without regard to any possible fault of the
viclim, 0 long as the victim has not voluntarily injured himself.

Presenily, social security in France covers, in onc form or
another, 85 per ceat of thg entire French population. It is not
cusy, however, to specify the cxtent of this coverage. If the vic-
tim of a traffic accident was on his way to or from his place of
employment or was acting in the course of his employment, he is
entitled to compensaiion for all his medical bills. COtherwise, he
is entitled to only four-ffths of his bills?

2%. ‘Position in Soviet Russia may now be examined. This

1. Hamish R. Grav, “Liahitity for Highway Accidents”, (15%64) 17 Current
Legal Problems, 127, 139, 144, .

2. Andre Tuec., “Trafic Accident Corpensation i Frapee™ {1%63), 79, hamv
L. Review 1409, 1413, 1414, :
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will have to be dealt with under two heads,—Tort Hability and
Social Insurance.

29. In the Civil Code of the RS.F.S.R.. 1964, Article 444,

reads—1! Liability
m

“444, General ground of  lighility for  cousing (JfSRO;I;;
Jutrm.—Harm caused to the person or property of a citizen,
as well as harm caused to an organisation, is subject to
compensation in fully by the person who has caused such

harm.

A person who has caused harm is relieved of the duty
to make compensation if he proves that the harni was not
caused through his fault.

Harm caused by lawful acts is subject to compensation
only in ¢ases provided for by law.”

30. Article 454 of the RS.F.SR., Civil Code, 1964, (re-
placing Article 404 of the old Code and basing ~itself on
Article 90 of the Fundamental Principles of 1961, reads :

=434, Liability for harm caused by a source of increg-
sed danger.—Organisations and citizens whose activity in-
volves increased danger for those in the vicinity (transport
organisations, industrial enterprises, building projects, pos-
sessors of motor cars, etc.) must make good the harm
caused by the source of increased danger unless they prove
that the harm arose in consequence of irresistible force or
as a result of the intention of the victim.™

31. An important ruling of the Supreme Court of the
US.SR. in 19633 spelled out clearly what had been the domi-
nant ling :

“Posscssors of a source of increased danger are to be
understood as organisations or citizens carrying out the
exploitation of the source of increased danger by virtue of
their having the right of ownership or by virtue of opera-
tional management, as well as on other bases (e, in

1. Article 444, RS5.FSR.. Civil Code, quoted by Alice Jay, “Principles of Li-
abilily in Soviet Law or Torts”, (1969) 18 International aml Comparative
Law Quarterly, 424, 427,

2. Article 454 cited in Alice Juy, “Principles of Liabilitv in Soviet Laws of Torts",
|’1969} 18 LCIL.Q. 424, 427,

3. Ruling of October 23, 1963, Ny, 16 cited in  Alice Fay, “Principles of Li-

ability in Soviel Taws of Torts”, (1969) 18 LC.L.Q. 424, 444,
20 M of Law/72—2
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virtue of a contract of lease, hire or trust, and also, on the
basis of administrative decision of the competent organs,
handing over the source of increased danger to the tenipo-
rary use of the organtsation).”

32, Specific rules have been worked out in the UU.5.5.R. as
to liability for accidents caused by motor cars, and it appears'
that they fall under the general treatment of motor-cars as
“sowrces of increased danger’

33. So much as regards tort liability in  the USSR
Social Insurance in the USSR, muy now be briefly discussed.

34, The scheme' of social insurance in the U.SS.R. cover

almost all employees (including most of the women in  the
Union—48 per cent. of the labour force is female) and paymenis

are made by the employer.

(i) Temporary disabdity.—Industrial and professional cm-
ployees (but not collective farm workers) are cntitled to tem-
porary disability payments. If the injury is caused through the
emplovinest, full wages are paid; if not, the amount depends on
(a) whether the viclim is a trade unionist; and (#) how long as
he has been in employment. At the top rate he can get 90 per
cent of (basic) wages.

(i1} Fermanent disabilitv—The degree of disability is
determined by a board of medical and labour experts. If the
disability was caused by industrial or professional injury and is
total, the pension will umount to just over half the average
wage; for partial disability, less is pavable. In the case of dis-
ability from other causes, the proporiions are fower and  depend
on length of service.

(iify Loss of breadwinner.—Pensions are payahle to depen-
daat and vary according to whether or not the death was caused
by occupational injury.

" 424, 446,

LYo )

N

. Paragraph 30, supra.
See also paragraph 35, dejra.
. Alee Samucls, “Damages in Personal Injury: Cases”, (1968} 17 1LC,L.Q. 443,

461, 462.
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- As the sacial securisy pavments rarvely equal previous earn-
ings, there is still room for the law of tors

35, From the purcly formal point of view, the Soviet law
of torr I8 gquite sophisticated. 1t rests on two principles : (7 A
perscn who injures wnother Is Hable unless he proves that he
was not at fault, (47 The owner of a source of  “inereased
hozaed™ is diable for horm caused by it unless he proves that the
damage was coused by insuperable force or the vietim's act

The car and e foctory machine Db ander rule (/0.

The fzw of imsura:ac: 3. however, used to linut these rules.
I the defendant is payivg :ocial insurance contributions for the
plaintill (as will be the cae for every cmployer), he is Hable
e (v dF el 18 established.

flepee, the “iereased hazard” rule has little application in the
tactary. Tt applizs, of course, to cars; but the owner is forbidden
fo insure iy Nobilipe, The resplt, is, that the factory, but not the
notorist, can buay cover against pure accident,

) . . . e Summin
25, L erature on the subicet of injuries caused by automa- pp as 8

bites is vast;' the above comparative survey is  confined to the L‘;r?m'
choet point® that s dealr with in this Report, tive
SUrvey.
37. Huaving considered Lhe various aspects discussed above, Meed
H . . ' . or
we are of the view that cases in which the accident is caused bY amend-

a vehicle where the person responsible cannot be traced—popu- M0
larly known as hit-and-run cases—should be provided for, and

that the State should take over the liability in such cases. There
being no queston of recovery from the tort-féasor or his insurer,
the harm suffered goes wncempensated for. Social justice requires
that the State should take over the lability.

38. The draft Beport which the Commission had prepared Analysis
on the subject had been circulated for comments to State Govem-gfeggm“
ments, High Courts, Bar Associations and other interested per- ‘d"r'aftf“’
sons and bodies for comments. The comments received can be Report.

classified into several groups.

1. See paragravh 5. supra.
2. See parapraph 21, supra.
20 M of Law/72—3,
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géﬂgﬁ’g 39. A very large wumber of comments favour the pre

favour of  for amendment of the law, maooted in the draft Report.? ,

the pro- . .

mr;‘:%rn 40. Some of the commments* favour the proposal circulated in

amend- the draft Report, with a modification of substance. One District

(2) Com- Bar Association? suggests that a new sub-section (Z8) afier sub-

E:gfr in  section (24) should be added to section 96 of the Motor Vehic-

but \%t’ch les Act, in the following terms:—

modifi- . N .

cation of “{28). (1) Where an accident involving the death of

substance. or bodily injury 10 a person caused by or arising out of the
use of a motar vebicle occurs, and (i) a claim for compen-
sation in respect of such accident cannot be ascertained
after reasonable effort or (if) a judgment in fespect of the
liability for such compensation in respect of such accident
is obtained against any person but thg same cannot, with
the exercise of reasonable diligence, be satisfted by the per-
son or his insurer within six months of the award, then the
person entitled to such compensation shall be entitled to
receive it from the respective Zonal Insurance Corporation
under the territorial jurisdiction of which the accident
occurred. _

{2} Any such judgment under sub-section (1) shall

fﬁ.l_n‘f;’ﬂ‘ not include anmy amount of compensation which has been

favour realised or is realisable from a person other than the driver

but with or owner of the motor vehicle.”,

modifi- 41. Some comments* on the draft Report favour the propo-

sal with minor or verbal modifications,

) om- 42, Some of the comments emphasise that the proposal

teking the  should be made more comprehensive.

Yiew

zhaat mzl Thus, one High Court Judge® has stated:—

Propos

ggur:id be “Whether any State will agree for a  discriminatory

compre- treatment to this kind of compensation cases alone has to

hensive

1. ta} S. No. 30 (Ministry of Shipping & Transport);

{b) 8. No. 13 (One Advoecate);

{¢) §. No. 20 (One State Government};
{d)y 8. No. 26 (Two High Court Judges);
{

¢} 8. Wo. 28 (Most Judges of one High Court).

2. 5. No. 32
i. 8. No. 32

{A District Bar Association),

"4 {a) S. No. 19 (One Bar Association);
3 8. Wo. 34 {One Union Tevsitory Administration).

3.5 Na 26

(One High Court Judge).
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be ascertained. Tn other kinds of torts alse, vety often,
compensation cannot be realised for various reasons. A wel-
fare state trying to build up a socialistic pattern of society
should undertake the duty to compensate in all cases of in-
jury by tort, i.e., accidents caused otherwise than by auto-
mobiles also. A comprehensive legislation requiring each
citizen to insure against this risk, making the State as the
insuret, may have to be brought at an early date. This may
be a hope only now and a distant reality. As a beginning
towards that, the proposed legislation is welcome.”

Ancther High Court Judge! has stated:;.—

“The attempt to codify law on ‘tort’ has its difficulties
also, a2 Bill codifying the liability of State, is, if I remem-
ber cortect, pending before Parliament. This is vet another
attempt to codify another branch of the law. I wish, a com-
prehensive legislation is ventured in this respect.”.

43. A High Court Judge® has given an elaborate comment,

. . Comments
which seems to show that he is opposed to the proposed amend- opposed
ment on the ground of priorities (as also on other grounds). He gf},md
has observed-— of |

priori-

ties,

“The spirit of social justice eloguently enshirined in
Article 41 of the Constitution and which professedly has
amimated the Law Commission in framing the report and
preparing the draft provisions for incorporation in the
Motor Vehicles Act, is indeed laudable; but, in my opinion,
it has a touch, taint and savour of Utopia. I am not sure
if the State facing mighty economic problems arising out
of spiralling prices can shoulder the proposed financial bur-
den, which, in course of time, might assume alarming pro-
portions; nor am I convinced that the category of social
justice meant to be secured has that claim to priority which
is assumed for if. The States are already up against more
mighty challenges, e.g., provision for housing in rural areas,
employment for millions who in a way are already a bur-
den on the earth, removal of illiteracy and introduction of

1, 8. No. 26,
2, 8. No. 27.
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compulsory education, medical aid and other health ser-
vices, road construction, etc.

Slow and lingering death arising out of want of basic
hurgan requirements should, I believe, give a bigger jolting
to sensitive enlighterted conscience thau a stray gory occu-
rrence on a non-frequented rural road or an urban lane,
if only because the first mentioned malady has victims

galore compared to the letter.”.

He has further stated—

“Apart from theoretical objections afore-mentioned, I
think from purely practical standpoint the experiment con-
templated may prove mote costly than envisaged at present,
especially in the Indian Context. All of a sudden, I believe,
the bit and run cuses will multiply manifold immediately
the. proposed measure takes a legal shape.  Unscrupulous
drivers and owners of automoebiles invoived in the occurren-
ces would manage to cater into some arrangement with the
victim or his heirs in case of his deaih, settling the deal
clandestincly at a price much tower than the law demands
and pass the buck to the State Govermment on the repre-
sentation that the culprit could not he identified. We know
it too wcll that the manner in which the cases are fought
in courts on behalf of the Government has mever received
universal approbation, and the new glut of cases, arising
out of proposed amendment of Motor Vehicles Act, might
prove the proverbial straw on the camel’s back.

For the reasons stated, I cannot endorse the proposed
changes in law, though they are of a salutary nature, until
at least the resources of the States show up and the normal
citizen exhibits more sense of virtuosity than is evident at

present.”.
(6) Com- 44. Some of the comments! express opposition to the pro-
,._’f;,‘;,‘ﬁcd posal on financial grounds, Thus, one Righ Court Judge? has
fi?xrancial stated that there are many other needs of society which require
reasons. to be atended to. Further, the basic question is, whether or not

the

{inancial resources of the State permit such a legislation.

1. 8. No. 28 (One High Court Judge).

2. 8. Mo, 28.



:In
I
i

“1 have na doubt that there would be a large number
of false and fictitious cases where people would claim com-
pensation for injuries or deaths, cven though not caused by
autemobiles but in some other manner, by sctting up false
witnesses (o prove that the injuries or deaths had been caus-
cd by automobiles. We cannot lose sight of the fact that
wherever the State gives any financial assistance to the
citizens, in the majority of cases they are reccived by people
who do not deserve them. It is also the tendency in this
country of the officials of the State to care the least to find
out whether assistance goes to the right person or the wrong
person. Whal is Governtoent money is considered to be no-
body’s money, and is squandered away.”

He has also stressed the need for preventive action to check
accidents by vigilant action in dirccting traffic on the road and
for licensing motor vehicles. Furiher, he adds,—

“In my view, it will ba a pre-mature legislation and
puiting unnecessary burden on the State. when the country
reguires financial resources of the State to be utilised for
much more impoctant things than providing for compensa-
tian to the victims of accidents in cases of hit and run.”.

-5, Some commentst favour 2 wider amendment, and would t7) Com-

nicnis
lize to go further than what has been proposed. Thus, one High suggest-
i 1 ing even
Court Judge has stated’— a wider
amend-

“In my opinion, there should be also a law for pay- ™eP
yent of some ex gratin amount o the victim, in  case of
swuation (1), when the imjury is serious. The Motor Vehi-
cles Act also may be suitably amended so as to make the
insurcr lable to pay coripensation to the third party victim
in sifwation No. (3).7.

46. We shall now express briefly our conclusion on the Conclusion
points raised in the comments. o points
raised -
in the

We are happy to nofe that the proposal for amendment of comments.
the law which we had circulated has been favoured by a large
majority of lhe comments on the dratt Report.

I. 5. No, 2% (One High Court Tudge]. .
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As regards those comments which raised the question of
financial resources of the State, we do appreciate that the pro-
posal which we arc making will involve some expenditure from
the State Funds. But, if, the goal of social and justice is to be
reached, a beginning has to be made. The problem with which
we are dealing is a real one, and is bound to require attention as
urbanisation propresses in the country. That one accident to the
bread-winner of the family could cause prolonged economic
strain to the family cannot be denied. And, if, as we propose,’
the State is, by an amendment of the law, made liable in the
limited number of cases where compensation is not recoverable
from any other sources, the amendment would be worthwhile;
and the sitnation could, with some justification, be regarded as
one in which the demands of social justice should override finan-

cial considerations.

Risk of 47. We are fully conscious of the risk of abuse of the pro-
abuse . . o me 1 4 .
<onsi- posed provision, That a few unjustified claims for compensation

dered. will be made, cannot be ruled out. But it should be noted, that
the claimant wiil have to prove—

(i) that death or bodily inury has been caused by an
accident involving a motor vehicle;

(i) that he has suffered loss in consequence;

(i)} that the person responsible for the accident is
not traceable; and

(iv) that he cannot recover adequate compansation
from any other source.
These being the conditions precedent to recovery, the risk of
totally false claims getting paid is not very large.

Amendment 48. We should also mention here, that the limited scope of

:;J;e li;?ih‘:: the amendment which we propose may give rise to the objection
remady being advanced that the amendment is not worth the trouble.
considered.  Now, we are not unaware that the problems—Ilegal and others—

that have to be solved for achieving the objective of removal of

poverty and undeserved want, are many and various. We are not

1. Paragraph 52, infra.
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blind to their magnitude, either. Nevertheless, such relief as the
reform of the law could afford, has to be initiated, step by step.
The citadel of poverty cannot be destroyed in one day. Let this
be the first knock on its gates.

49, The liability which will be imposed under the provision
which we contemplate, will be of the State Government. Before
the necessary legislation is introduced, the State Governments

will, of course, have to be consulted.

50. Legislative competence of Parliament on the subject Is
derived from concurrent list,® entries 8 and 35, respectively,
quoted below—

“8. Actionable wrongs,”

“35. Mechanically propelled Vehicles including the
principles on which taxes on such vehicles are to be levied.”.

51. It is, of course, fair to provide that where, in respect of
any accident, the plaintiff has received, or is entitled to receive,
any sum a&s compensation or indemnity from any person other
than the driver or owner of the motor vehicle which occasioned
the death or bodily injury, the amount to be awarded to the plain-
tiff against the State under the proposed provision should be re-
duced by that sum.

52 We accordingly recommend the following legislative pro-

Liability
of the
State
Govern-
ment.,

Legislative
competence.

Amount
recoverable
from the
another
person

to be

set off.

Recom-
menda-

vision, which could be inserted as a section in the Motor Vehicles tion.

Actd:—

“109(A}. (1) Where an accident, involving the death
of or bodily injury to a person caused by or arising out of
the use of a motor vehicle occurs, and it is proved that a
claim for compensation in respect of such accident cannot
be made because the person liable to pay such compensa-
tion or his whereabouts cannot be ascertained after reason-
able effort, the person entitled to such compensation shall
be entitled to reccive it from the State.

{2) Where, in respect of any accident, any claim s
made under sub-section () and it is found that the claj-

1. Concurrent List, entries 8 and 35.
2. Tentatively it could be placed as sectiopn 105A,
3. Paragraph 16(4), supra,
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ol estih-
lishimz
negligence
not

within
scope

of the
Report.

1. Keshavconr Nufr v, Seate ln.;uranr.e Of}':';r, (1971} K.LT. 38ﬁ, 382,
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mant hax received, or is entitled to receive, any sum as com-
rensation or indemnity from asy person other than the dri-
ver of uwnar of the motur vehicle which occasioned the
death o+ bodilv injury, the amoani 1o be awarded to the
claimunt szainst ke State under sub-section (7)) shall  be
redueed by that sum.™.

53 %o mmy make it oclear that we are not concerned herc
with the oificyhii= of celnblishing negligence—a difficully which
has been judicially adveried to.!

Bofore we part with this Report, it is our pleasant duty 1o
place on recard ovr warm appreciation of the assistance we have
receivey from Mr. Bakshi, Secretary of the Commission, in deal-
ing with (he problem covered by the Report, As  usual, Mr,
Baleshi first prepared a draft which was treated as the Working
Paper. The draft was considered by the Commission point by
point and i3 conclusions recorded and, in the light of the deci-
sions, Mr. Bakshi prepared a final draft for consideration and
approval. At all stages of the study of this problem, Mr. Bakshi
took am active part iz our deliberations and has  reodered very
valuable assiztance to the Commission.

P. B. GAJENDRAGADKAR —Clsirman
Y. R. Krishna Iver.

P. K. Tripathi, } Members.

5. 8. Dhavan, 4

P. M, Bakshi.—Secrerary.
New DELHI;
The 15th Seprember, 1972,
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