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Dear Dr.M.Thambi Durai,

I am forwarding herewith the 168th report on “The
Hire-Purchase Act, 1972".

2. The subject was taken up by the Commission in
pursuance of the reference of the Government of 1India
dated 30th September, 1996. Earlier, the Commission had
made an indepth study of the subject and forwarded its
20th report on "The Law of Hire-Purchase" in May, 1961.
Pariiament enacted the Hire-Purchase Act, 1872 following
the recommendations of the Commission. A  number of
companies carrying on hire-purchase business pointed out
certain deficiencies in the Act and therafore the said Act
could not be enforced . The Government of India
introduced the Hire-Purchase (Amendment) Bill, 1989 in
pursuance of the observations made by the Parliamentary
Standing Committee. Therefore, the Government of India
eferred the whole issue of hire-purchase law to the Law
Commission for an indepth examination.

3. The nead for a separate Hire-Purchase law to
regulate hire-purchase transactions, is undeniable. Such
a law is essential with a view to affording protection to
the buyer of the goods on hire-purchase, against certain
abusas in the practice of hire-purchase trading. Some
safequards may also be required for the owner of the

gl:)(:)l s,

4, The Commission circulated a questionnaire on “Law
of Hire-Purchase” to the concerned interest groups to
solicit their views on the subject. After considering
their views, the Commission has recommendad various
amendments in the Hire-Purchase (Amendment) Bill, 1989 and
the Hire-Purchase Act, 1972. For the sake of convenience,
the Commission has also annexed The Hire-Purchase
(Amendment) Bill, 1993 (Annexure-A to the report) which
incorporates the Hire-Purchase (Amendment) Bill, 1989 and

our modifications therein as well as in the Principal Act.
Again, for the sake of convenience and ready reference, we
have set out in Annexure-B to the report, the

0.0.2



Hire-Purchase Act, 1972 as amended by the Hire-Purchase
(Amendment) Bill, 1999, In other words, 1if all the
amendmaents suggested by the Law Commission are accepted by
the Parliament, the Hire-Purchase Act, 1972 would read as
set out in Annexure-B8 to the report.

With regards,

Yours sincerely,

Ggij;lzj‘j
(B.P.Jsevan Reddy)

Dr .M. Thambi Duraji

Hon’ble Minister for

Law, Justice & Co.Affairs
Shastri Bhavan

New Delhi.
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INTRODUCTORY

1.1 The subject:- The Law Commission had, in its eighth

report on the Sale of Goods Act!' observed as .follows:-

"There is no provision in the Act regulating a
Lransaction of hire-purchase, which 1s also a
method of se811ing goods. It is a transaction of

hire at the inception with an option to purchase.

“In  tha English Sale of Gouds Act of 1893, there
was no provision for such a transacgion. Hance
provision was made by a separate Act, namely, the
Hire-Purchase Act of 1938 (1 and 2 Geo. .6, c.h3),
with a view to affording protection to the buyer of
the goods on  hire-purchase, or on similar terms,

again

~

[¥g}

t certain abuses which had become apparent in
the practice of hire-purchase trading. This Act
has been supplemented by the Hire-Purchase Act,

1954 (2 and 3 Eliz. 2, c.51).
"In our opinion, it is desirable that a separate

Act. on the lines of the English Hire-Purchase Acts

Al other similatr 1aws should be enacted in  India



to regulate hitre-purchase transactions. The
Commission will make its  recommeandations in this

connection in a separate report.”

1.2 The Genesis of the report:— During the past few

decades  there has been a mushroom growth of hire-purchase

transactions in India. The growth of hire-purchase
transactions and the complexities surrounding such
transactions petrhaps prompted the Law Commission to

undertake a study of the subject. The Commission made an
in=depth study of the subject and submitted ijts 20th
Report on "The Law  of Hire-Purchase” in May, 1961. The
Cohmidasion also appended a Bill to its report on the
Hirw-Purchase, Tha Indian Parliament enacted the Hire

Purchass Act, 1972 following the recommendations of the

Law Compmission,

1.2.1 The Government of India by G.S.R. 228 (E) dated
12.4,1073 notilfied that the Act will come into force with
effect from 1.6.1973. A number of companies which were
APy ing on hire-purchase business or financing of
hite-purchase transactions made representations to tha
Government pointing out certain deficienclies in the Act
and requested for postponement of decision of the

enforcement of the Hire Purchase Act., This resulted in

(93]

the jssuance of notification GSR No.Z88(E) dated 31.5.197
resciinding the earlier notification and appointing

1.9.1973 as  the date on which the Act would come into



foree.  Meanwhile Shri R.T.Parthasarathy, M.P. - who was
the  Cchairman of  tha Joint Committee which examined and
reported upon the Hire Purchase Bi11 wrote a letter dated

10.8.197 to the Minister in the Ministry of Law and

[F)]

Justice pointing out certain anomalies in the Act. As a
result GSR No.402(E) dated 30.8.1973 was issued rescinding
the operation of the Act from 1.9.1973 as notified

earlisr. The matter rested there.

1.2.2 The Report dated April 24, 1987 of the Committee on
Fatitions, Rajya Sabha relating to the question of
tringing into force the Hire Purchase Act, 1872 noted the
csad state of affairs resulting from the non—enforcement‘of
the Act and recommended that immediate stepé be taken to
notily and implement the Hire Purchase Act, 1872 without
any fTurther delay.

1,2.2 In due course, the Ministry of Law & Justice

prepared a comprehensive Amendment Bill for the amendment

-

of the Hire Purchase Act which was introduced in the Rajya
sabha on the 5th May, 1983. A copy of the Bil11 is annexed

reto as ANNEXURE-C for ready reference. In‘pursuance of

o

N

the rules relating to the Department related Parliamentary
standing Committee, the Chairman of Rajya Sabha referred
the Bill to the Committee on Home Affairs for examination
and report,  The Committee considered the Bill and heard
the representative  of Ministry of bLaw, Justice & Company

AT lMAairs, and mado the following



paoecotmnendat ions/observations? @ -

"(i) The Hire Purchase Act since its passage in
1972 has remained 1in -operative till now. In
between great many socio-economic changes,
particularly during the last couple of years, have
taken place. As the legislation intends to govern
the rights and duties of both the business and
consumer communities, it becomes imperative to have
thase changes reflacted in the legislation,
otherwicae the entire exercise in this regard may
prove to be futile.

(ii) The Bil1l which seeks to amend comprehensively
nearly half of the provisions of the Hire Purchase
Aet, 1972, in some cases substituting the entire
provisions of the Act, has been brought forward
pending enforcement of  the Principal Act. It,
Ltherefore, necessitates the desirability of
aenacting a frash legislation of the subject inatead
of doing complicated patch-work here and there in
the Act.

(iii) Some of the provisions of the Bill are too
technical and intricate to be comprehended by a
common man,  who is  concerned with the subajct
matter of the Bil1l. Those provisions, therefore,

needs to be simplified.



Tiv view of the above, the Committqe is of the
considered view that the present B8ill may not
auffica in achieving the desired objectives. The
committee, therefore, recommends that Government
nay consider referring the whole 1ssue of
hire-purchase to the Law Commission for an in-depth
examination, keeping in view the above opservations
and  therealfter bring 1in a fresh comprehensive
legislation on the subject before Parliament, as

expeditiously as possible.”

1.2.4 PReference made by the Government:- The Committee

reconmended that Government may consider referring the
whole issue of hire-purchase to the Law Commission for an
in-depth examination, keeping in view the observations of
AT Committesa and therealter bring in a fresh
comprehensive legislation on the subject bafore
earliament, as expeditiously as possible. Accordingly,
the  aubjeck  of  hire—-purchase  was reaferrod by the
Goveaernent to the Law Commission for an in-depth
examination,

t.2.% Questionnaire circulated by the Commission:- The

Corfind 5 0N circulated a questionnaire on Law of

Hire-Purchase (ANNEXURE-D) to Bar Associations, State

Doyvermnenisg, Advocates, eminent Jurists and othears

cotceirend to o solicit thedir views on the subject.




Baefore embarking upon analysis of views received,

it is pertinent to tread through the historical concept of

thee tarm "hire-purchase’ and growth of the‘subject in  our
courts.
1.3.1 Growth of Hire-Purchase transactions:

Industrialisation 1in Europe started long back and it has
passed through centuries as to today. England occupied a
leading position 1in the race of dindustrialisation in
Europe. Colonisation of Asia, Africa and certain parts of
Amzrica by the European powers started with the objectives
of securing supply of raw materials to their industries
anc Tater on markets for their products. The éo]onia]'
markets, howaver, were otriginally not attractive 1in view
of their povetrty, backwardness and 1ighorance. The
colonial masters, therefore, had to find alternate markets
for their products. One of the novel metﬁods of achieving
this object was perhaps hire purchase and credit sale.

1.3.2 In England, the practice of selling goods on
credit, the price being payable by instalments, is of very
sarly origin; but the appearance of hire-purchase as a
commercial . institution dates substantially to the second
half of the nineteenth century. In the industrial sphere,
at about the same time, the North Central -and British
Wagon Companies bagan to finance the purchase by
callieries of the railway wagons needed for the carriage

of coal and security for the advances made was provided by



hire-purchase transactions. The subsequent advent of the
motor—car immensely extended the ambit of hire-purchase,
and  hire purchase tarms are now available over a large

ranae of consumer durables.

1.3.3 It cannot be denied that whenever a society which

)

ie primarily an agricultural society transforms into an
industrialised society, commercial or business Jlaw is
required to be enacted to protect certain rights and
interests of parties. The law of hire-purchase differs
considerably from the law of sale owing to differences in
commercial practice. Thus the existence of codifying Act
for sale of goods will not serve the purpése with regard

to hire purchase transactions.

Despite rapid developments of industries in India
and despite a general acclaim that India ranks in the top
industrialized countries of the world, 1t~st111 remains
hasically an agricultural society and a large chunk of its
population still lives in villages which are far away from
the aura of influence of 1ndustr1alization.\' However 1in
metropolitan <ities, there is vast 1ncrease‘in commercial
transactions through the system of ‘hire-purchase’. Such
transactions include puirchasing of motor vehicles,
domestic appliances, and even purchasing of houses/flats.
Fven  the DQb1io undertakings are building houses and

a1 ling these on hire-purchase basis.



1.4 Concept of Hire-Purchase: - ~ The words

“"hite-purchasae®  are frequently used in general discussion
to denote all forms of instalment trading.' Two classes of
inatalment contract are i1n common use; the‘ hire-purchase
agracsment  and the credit sale agreement (sometimes called
a deferred paymant sale contract). A hire-purchase
agreeme=nt  connotes that the vendor of the goods will let
thew and the customer will hire them for a fixed period
and will pay an agreed rental by a series of instalments
throughout the hiring period; and that when the customer
has paid all the instalments he shall become the owner of
the goods, It is also customary that the customer shall
have the right to return the goods in good order at any
time durjng the hiring period and to disgontinue the
hiring, provided that he pays an agreed proportion of the
total hiring cost and any overdue »1nsta1ments. Such
transaction is thus a oontract of hire with an option to
purchase: and until that option is ekercisaq, the vendor
remains the owner of the goods. A credit sale agreement,
on the other hand, is a contract of sale which providss
that the ownher will sell and the purchaéer will buy the
agoods and widl  pay an agreed price by a series of
instalments. ownership of the goodS‘paéses immediately
the agreement is signed and the purchaser becomas an
oidinary debtor for  the several instalments of the

plirchiase priced



1.4,1 ‘Hire-purchase agreement’, means an agreement
undsr which  goods are  let on hire and under which the
hivetr has an opﬁion to purchase them in accbrdance with
the term of the agreement and includes an agreement undsr

which -

(i) possession of the goods is delivered by the
owher thereof to a person on condition that
such person pays the agreed amount 1in
periodical instalments, and

(i1i) the property in the goods is to pass to
such person on the payment of the 1asp of
such instalments, and

(iii) such person has a right to terminate the
agreement  at any time before the property

30O passaes, {(Hire-Purchase Act, 1972,

1.4.2 Hire-purchase sgystem 1is a ﬁransactjon or system
wherehy a person agrees to take on hire - an article with
) stipulation that if he pays certain number of
instalments by way of hire, he shall become fhe owner of
that article, on payment of a further sum by way of option

of mirchase, at his choigeS.,

i.4.2 According to Halsbury’s Laws of England®:



"Hire purchase agreament” means an agreement, other
than a conditional sale agreement, under which (I)
geoaids ara bailed in return for periodical payments
by the person to whom they are bailed; and (2) the
property in the goods will pase to that person if
the terms of the agreement are complied with and
=ither (a) the bailes exercises an option to

purchase  the goods; (b) any party to the agreement

)

oes a specilfied act; or (c) any other specified

i

svent ocours., For the avoidance of doubt it is

expressly stated that the person by whom goods are

1

Failed to an individual under a hire purchase

D

agreacment is talken to provide that individual with
Tixed-sum credit to finance the transaction of an
amount equal to the total price of the goods less
the aggregate of any deposit and the total charge

for credit,

"“Conditional sale agreement” m2ans an agreement for
Lhe  sale of goods or Tand under which the purchasa

price or part of it is payable by instalments, and
the property  1in the goods or land is to remain in
the seller notwithstanding that the buyer is to  be

in possession of  the goods or land unti) such

copditions as to  the pavment of instalments or

]
[wh

otherwise  ags may be specifi in the agreemant are

futfiltled”,



1.4.4 The same author further explains? thq nature of

hire-purchase contracts as follows:

"The contract of hire purchase 18 one of the
variations of the contract of bailment, but it is a
modern development and the rules with regard to
bailments, which were laid down before any contract
of hire purchase was conhtemplated, cannot be
applied without modification because such a
contract has in it not only the element of bailment
but also  the element of sale. At common law “"hire
purchase” properly applies only to contracts of
hire conferring an option to purchase, but it is
often used to describe contracts ‘which are in
reality agreements t.o purchase chattels by
instalments, subject to a condition that tha
property in them 1is not to pass until all
instalments, have been paid. The distinction
betweaen these two types of contiacts i§, however, a
most  dimportant  one, because under a contract to
purchase by instalments there is a binding
obhligation on the buyer and he can therefore pass a
good  title to a purchaser or pledgee dealing with
him in good Taith and without notice of the rights
of <the true owner, whereas 1in the  case of

contract which merely confers an option to purchase
there is no binding obligation on the hirer to buy,

and a purchaser or pledgee can obtain no better



title than the hirer had, except in the case of a
“ala in market overt, the contract not being an
ngn@amenﬁ to  buy within the Factors Act, 1R89 or

Lhe Sales of Goods Act, 1893."

1.4.5 The similarity betwzen contracts of sale and
hire-purchase is accentuated by the artificial nature of
nost hire-purchase agresments. This 1is evident by
consideration of three points. Firstly, the real object
of a contract of hire-purchase is almost invariably the
ultimate sale of goods. Secondly, the amount which the
hirer is bound to pay undar the contract is. usually far in
excess  of  that which he would have had to pay if he were
really hiring the goods. And thirdly, the legal purchase
price  for which the hirer has the option to buy the goods
is frequently noeminal only and, in fact is sometimes not
exacted in practice. There 1is further a practical
complication about hire-purchase contracts which makes

them distinct from contracts of sale. A transaction under
which a person 'buys’ goods on hire-purchase is often and,
in the motor trade dis wusually, - a complex transaction
involving three and not two parties. Many retailers have

no wish  to act as financiers themselves supplying credit

Q

Lo consumers, So a hire-purchase transaction often
involves, . first, a sale, under which the retailer sells
the agoods to a  finance company, and then secondly, a
hire-purchase contract, under which the finance company

Pt b gonnds an hire-purchase terms to the ‘buyer’. It



follows that the ‘buyer’ has no contractual re]apjons with

the saller and this sometimes has important 1legal

1.6 Certain important cases relating to hire-purchase

decidad by courts in_India:- Industrialisation and

commaercial activities in India were introduced by the

Biritish rulers which were designed and devised for
saleguarding the economic 1interests of our colonial
masters, The advent of hire—purchase‘ transaction 1in

Enaland was subsequently introduced into various colonies
of  Great Britain depending on the economic and commercial
development in the colonies, India was no exception,
Disputes  involving hire-purchase transactions in India
perhaps reached the court in the first quarter of the

twentieth century. Perhaps the first important reportad

case is that of A,Cecil Cole v. Nanalal Moraji_ Dave and

anobber in which Justice Martin observed? :

"Now the very expression "hire-purchase agreement”

/4]

is not one that originated in this country. It i
clearly a form of an agreement which has originated
in England and has been created by those engaged in
the trade of particular articles. Substantially in
this® country there dis 1ittle or no authority on

v

hive purchase agreement., ..,



1,01 In Auto Supply Company Ltd. v. Y._ Raghunatha

Chetty'?, a company had agreed to offer a bus on a
Lhire-purchase agreement, on condition that Rs.1140/were to
he paid by the hirer ot delivery, and 11 monthly
inetalmants were to be paid thareafter, each of Rs.226,
and the owners were to be entitled to terminate the

contract on default occurring if hirer for any month was

(9]

in arrears, A syit was brought by the owners for
pocseasion  of  the bus on the happening of the said
condition. Lord Coutts-Trotter, C.J. held that though
there was no such explicit condition, yet it was the
necessary implication that when the agreement terminated
cithar  hy the choicel or default of the hirer, all sums
rAaid by him are to be retained by the ownérs. the amount
Rx.,1140/- being construed either as the firat instaiment

5T the hire money or as the premium taken by the owner for
granting lease and in aijther case money received was not
to e refunded. The money was not to be regarded as

advance of rent. Justice Ananthakrishnan Ayyar held!'l-

"in a contract of sale- for a price payable by
instalments, the purchaser has ~ho option of
termjnating the contract and returning the chattel,
whereas in a contract of hire-purchase the hirer
lras such an cption. In the case of hire purchase
rontract, the hirer has got option te purchase,

Feise or not according to his swaat

D

which he may eX

14

will and pleasure; but in the case of a contract of



<ale the purchaser has become the owher of the
chattel, but the price is by agreement payable by

inetalmants.

1.5.2 In the case of S.S.Tiwari v. Remington _Rand

Incorporated, Grille, J.C. heldt2 -

“Where in the agreement to purchase a typewriter,
there 1s a clause by which the hirer 1s entitled to
put an end to the contract by return of the machine
at any time, florfeiting former payments, it is a
contract for hire-purchase and not a contract for
sale, In such a case there is nothing illegal or
inequitable in the company enforcing its rights on
the contract to recover the arrears of the
instalments while recovering the machine at the
same tima. Once the machine is in the possession
of the company whether 1t is handed over by the
hirer or recovered otherwise, it is the company’s
property to be disposed of by them as they wished,
and such disposal can have no bearing whatever on
the arrears which are arrears for hire and not
instalmants of the purchase money in respect of a
purchase  which  the hirer was bound to fulfil.,”

L]

1.5.2 1In the «case of Babu Balmakund v. Mahesh Narayan

Sipah &2 Oya,, the court held!'3 that-



- 16 -

“"Whet & under a hire-purchase agreemant., tha
purchasar is given the option to terminate the
contract of hire at any time by returning the gnods
and paying the hire dus upto the date of such

return, the transaction cannot be regarded as an

out and out sale.’

1.5.4 In V.Dakshinamurthi Mudaliar v. Geperal and Credit

Corporation  (India)  Ltd., the Madras High Court, inter

alia, observed!1 as follows:-

“To sum up, the law of hire and hire-purchase stems
from the law of contract of which it forms an
important segment. It is comparatively modarn in
origin and is desighned to serve the needs of credit
buying while at the same time protecting the vendor
from being caught in the meshas of the law relating
to sales stricto sensu. In effect hire-purchase is
bailwment. with an  aoption to purchase though it is
sometimes used in a wider sense to include
agreements  where there is an irrevocable agreemant
to buy in instalment terms with thé proviso that
the Fit]e shall not pass until the instalments are
paid. A hire-purchase agreement thus creates a
Lailment, but is a bailment plus an option to

purchase,  The transaction 18 compounded of  the



slament of  both the law of hire and sale and it
would be clearly wrong to assimilate it to a

hypothecétion of moveable property.”

1.5.6 In Damodar_Yalley Corporation v. State of Bihar,

the Supreme Court observed!S the distinction betws=en a
mere contract of hiring, a sale or a hire purchase as

follows:—

"A,.. the sole question for determination in this
appeal is whether, in respect of the machinery and
equipments admittedly supplied by the Corporation
to  the Contractors, it was a mere contract of
hiring as contended on behalf of the app2llant
Corporation, or a sale or a hire purchase, as
contended on behalf ol the respondent State. The
law o the subject 1is not in doubt, but the
difficulty arises in applying that law to the facts
and circumstancas of a particular case on a proper
constyuction of the document evidencing the
transaction hetween the parties. It s well
ceottled that a mere contract of hiring, without
more, is a species of the ocontract of bailment,
which does not create a title in the bailee, but
the Jlaw of hire purchase has undergone considerable
development during the last half a century or more
and  has  introduced a  bumber of varijations, thus

jeading to categories, and it becomes a question of



aome niceaty  as to which ocategory a particular
contract between the parties comes under .

Ordinarily, a centract of hire purchase confars no

title _on_ the hirer, but a mare option_ to purchase

ot Myifilment of certain conditions, But a

contract of hire purchase may also provide for tha

agqreement to purchase the thing hired by daferred

payments subject to _the condition that title to tha

thing_shall not pass until all the instalments hava
Deen paid, There may be other variations of a
centract of hire purchase depending upon the terms
agresd betwesen the parties. When rights in third
parties have been created by acts of parties or by
operation of law, the question, which does not
arise here may arise as to what exactly were the
rights and obligations of the parties to the
original contract. It is equally well settled that
for tha purposa of determining as to which category
aopon tlealar contrack comes undar, the Court will
1ook abt  the substance of the agreement and not at
the mere words describing the category. 0Qne of the
teata  to  datermine the questioﬁ whethnr A
particular agreement s a contract of mere hiring
A whethar it is a contract of purchase on Aa system
of deflferred payments  of  the purchase price i<
whether  there is  any binding obligation on the
hirer to purchase the goods Another wuseful test

Pey debarmine such a contraoversy is whether there is



a right reservad to the hirer to return the goods
at any time during the subsistence of the contract,
Tr thera §s such a right  reserved, thon  cloarly
there 1is no contract of sale, vide Helby v,

Matthews, 1895 AC 471. Applying these two tests t

o]

LI
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the transaction in the present case, it b
clear that i1t was a case of sale of goodse with a
condition of re-purchase on certain conditions
depoending  upon the satisfaction of the Cotparation
as to whether the "residual 1ife" of the machinery
or the equipment was hot less thanh one-third of tha
standard 1ife in accordance with the terms agreed

betwaen the parties.” (emphasis laid)

1.0.6 M/s K.L.Johar & Co, v. The Deputy Commsrcial Tax

Officert®, 1is the case relating to hire-purchase which
came up for decision belfore the Supreme Court of India.
Thee appellant was a finance company doing business of

.

advancing money to persons who purchased motor vehicl

1]
in

but  were themselves not in a position to find ready money
to pay the price. The appellant since the commencement of
thair business had entered into several hire-purchase
agreements with persons desirous of purchasing motor
hicles. On April 28, 1956, the appallant submitted A

v

.

“eturn to the Assistant Commercial Tax Officer Coimbatore,

)
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showing  a  twrnover o the  purposas of
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Coanneraial Tax Officer made a provisional assess



the bhasis of tha return submitted by the appellant  and
fisvol instalments for payment thereof., The appellant paid
Fle instalments but preferraed a revision to the Commarcial
Tax Officer mainly on the ground that hire-purchase
Agrecmnants were not transactions of sale liable to be
taxed undetr  the Madras General Sales Tax Act, 1829, The
matter came in appeal to the Supreme Court and it was
obticsrved in paragraphs t1 and 17 as follows:-
"This bbrings us to a consideration of the validity
of Exp1anation 1, which we have already cset out,.
It is necessary in this connection to  understand
the npature of a typical hire-purchase agreemant as
distinct from a sale in which the price 1is to be
paid later by instalments. 1In the case of a sale

js to be paid by instalments,

[
=
-
(9]
D

in which the |
the property passes as soon as the sale is made,
aven though the price has not been fully paid and
may later bLe paid in instalments. Thig ollows
from thae definition of sale in 8.4 of the Indian
Sale ol  Goods Act  (as distinguished from an
agrecement to se8l11) which requires that the seller

transf the property in the goods to the buyer

D

r

0]

nce of a sale is that tha

3o

for a price., The ess
property  is  transferred from the seller to the
buyer for a pirice, whether praid  at  once  or  paid
Tater in instalments. On the other hand, A

hire-purchase agreament, as its very name implies,



has two  aspacts. Thare 1{s first an aspeact of
hailment of the goods subjected to the
hire—pu}chase agreaement, and there is naxt an
alement of sale which Tructifies when the option to
prrchasa, which Is usually o term of  hire-purchase
agreomants, is axercisad by the intending
purchaser. Thus the intending purchaser is  known
as the hirer so long as the option to purchase is
not exercised, and the essence of a hire-purchase
agreement  properly so called is that the property
in the goods does not pass at the time of the
agreement but remaing in the intending seller, and
only passes later when the option is exercised by
the intending purchaser. The distinguishing
feature of a typical hire-purchase agreament
thaerefare is that the property does not pass when
the agreement is made but only passes when  the

option s  finally exercised after complying with

all the terms of the agreement.”

"The next question that arises is whether a
hire-purchase agreament ever ripens\into a sale and
if so when. We have already pointed out that a
hire-purchasa agreement has two elements; (i)
element of bailment, and (2) element of <salae, in
the <epse  that it contemplates an eventual sale,
The element of sale fructifies when the option =

woe s by Lhe intending purchaser after



fulfriltling the terms of the agreement. when all
the terms of the agreement are satisfied and the
aption is exercised a sale takes place of the goods
which til11 then had been hired, When this sale
takes place it will be liable to sales tax under
the Act Tor the taxable event under the Act is the
taking place of the sale, the Act providing for a
multi-point sales tax at the relevant ﬁime. Whare,
however option is  hot exarcised or cannot  be
exercised because of the inability of the intending
purchiaser to fulfil the terms of the agreament,
there is po sale at all. As the taxable event s
the sale of goods, the tax ~an ohly be levied when
the option is exarcised after fulfilling all the
terms of the hire-purchase agreement. We cannot
agree with the view of the High Court that becuase
in  most of such cases the option ig exarcised, tax
is  leviable immediately on the making of the
hire-purchase agreemant and that in a few cases
where there is failure to carry out the terms of
the agreement or to exercise the option, thers <an
be adjustmant by elimination of such portion of the
turnover. As we have pointed out the taxable event
under the Act is the sale of goods and until that
taxabte evant takes place there can be no liability
too pay tax., Therefore, even though eventually moat
as of hire-purchase may result in sales by the

T A

ift

exercise of the option and the fulfilment of the



terms of the agreement, tax is not exigible at the
Fime when the hire-purchase aureement is made, for
At rhint I;i;nn Ll baxablo rvent has not taken place;
it can only be exigible when the option has been
ervercised and all the terms of agreement fulfilled
and the sale actually takes place. When sale takes

place 1n  a particular case will depend upon the

terms of the hire-purchase agreement but till  the

T

aale takes place there can Le no liability to sales
tax under the Act. The High Court therefore was in
~rror in holding that transactions of hire-purchase
af the kind with which we are dealing having regard
tea their main intent and purpose might be treated

Aa cales at the time the agreemant is entered into;

purchase agreements of the type with

il

in all hir
which we are dealing sale only takes place whan the
option  is  exercised aflter all the terms of the
Aareements are fullfilled and itk is at that time

Fhat the tax Is exigible.”

1.5.7 The next important case decidad by the Supreme
Cenrt o Lha point of hire-purchase s Sundaram__ Financa

L, v, state of Kerala'?, the appellants in this cace

"

i)

ware A company incorporated under the Companies  Act  and
carried on business of financing purchases of motor
sedvic dee orn secarity  of 0 those  vehicles, The short
gqnestion in o this  case was  whether  the hire-purchase

Avhr eements sntered into by the app=ltant with its



i bapeer s wara bransactions of sale of goads oF were only

Jdonments ceauring the return of the loans advanced by itr

tes

P

ita

PR

~
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Customers. The Supreme Counrt in its judgment in

2 oand 24 held:

"A hire purchase agreement is noermally one under
which an owner hires goods to another party o©alled
thae  hirer and further agreaeg that the hirer =shall

have an option to purchase the chattel when he has

paid A certain sum, or when the hire-rental
rayme=nts  have reached the hire-purchase price
stipulated in the agreament,, But there are

variations when a financier is  interposed betwean
the owner of the goods and the customer. The
agreasmaent, ignoring variations of detail, broadly
Lakese one  or the other of two forms: (1) when the
owhet is unwilling to  Jook to  the purchaser of
amods  to recover the balance of the price, and the
Financiar who pays the Dbalance undertakes the
recovery, In this form, goods are purchased by the
financier from the dealer and the financier ohtains
A hive-purchase  agreamant from the customer unded
which the latter becomes the owner of the goods  on
payment  of  all  the instalments of the stipulated
hhite®and exarcising his  oplbion to purchase  the
aoods on payment of a nominal price.  The decision
of the Court in AIR 19865 S 1082 dealt with o a

transaction of  this  character (2) In the other



form of transactions, goods are purchased by the
customer, who 1in consideration of executing a
hire-purchase agreement and allied documants
remains  in  possession of +the goods, subject %o
liability to pay the amount paid by the financier
on his behalf to the owner or dealer and the
financier obtains a hire purchase agreement which
giveé him a license to sejze the goods in the event
of failure by the customer to abide by the

conditions of the hire-purchase agreement.”

"The true effect of a transaction may be determined
from the terms of the agreement considered 1in the
light of the surrounding circumstances. 1In &ach
case, the Court has, unless prohibited by statute,
rower to go behind the documents and to determine
the nature of the transaction, whatever may bea the
form of  the documents, An  owner of goods who
purports absolutely to convey or acknowledges to

have conveyed goods and subsequently purports to

=
)
-
D
e d

hem under a hire-purchase agreement is not
ecstopped from proving that tha reai bargain was a
loan oy the security of the goods. If there iz A
bona (ide and completed sale of goods, evidenced by
documents, anterijor to and independent of a
subsaguent and distinct hiring to the vendor, tha
transactions may not. be regarded as a loan

transaction, evean though the reason for which it
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htered into was to raise money. If the real

th
T

v
transaction is a loan of money secured by a right
ol seizure of the goods, the property obstensibly
passes under the documents embody ing the
transaction, but subject to the terms of the hiring
agreement, which become part of the buyer’'s title,
and confer a licence to seize. wWhen a person
desiring to purchase goods and not having
sufficient money on hand borrows the amount needed
from a third person and pays it over to the vendor,
the transaction between the customer and the lender
will unquestionably be a 1loan transaction. The
real character of the transaction would not he
altered if the lender himself is the owner of the
goods and the owner accepts the promise of the
purchaser to pay the price or the balance remaining
due against delivery of goods. But a hire-purchasa
agreement is a more complex transaction., The owner
under the hire-purchase agreement enters into a
transaction of hiring out goods on the terms and
conditions set out in the agreement, and the option
to  purchase exercisable by the customer on payment
of all the dinstalments of hire arises when the
instalments are paid and not  before. In such A
hire purchase agreem=nt there is no agreement to
Pty Joods; the hirer boing under ne Teaal
obligation to buy, has an option =ither to return

thee goode or to become jts owner by payment in ful]



of the stipulated hire and the price for exercising

tha option.

et be distinguished

customer

to finance

arrangement which ig in

Agreamant with

evidences a

agresment under

licence to seize the goods.

A In The Instalment

is the owner of the good and with a

This class of hire-purchase agreement

from tranzaction in which the

viow

his purchase he enters into an

the form of a hire purchase

the financier, but 1in substanca

loan transaction, subject to hiring

which the lender is given the

.

Ltd, vVSs. 5.7.0,

Supply

./\I:m'u:) dab_ahd‘, 4] ,
thes lnis fhaeaa

petson

a hire-purchase

the patitioner,
of finanasing

degsiring to purchase a

a limited company carti=d on
tha purchasa of motor vehicles,
entared

motor vehicle

1]

agareemant with the petitioner company

o certain terms and conditions,  The question before the
Suprems Court was when does a sale  liable to sales  tax
take place under a hire-purchase agreemaent, the Supremsa
Court observed in para 7:-

o

contragt of

hire-purchase

hire by which
hut. s not,
l=aal

hire-purachase

hire-putrchasa, A
is properly

the

obhligation Lo do so,

A contract of sale should be distinguished from A

contract of

speaking a contract of

hirer is granted an option to buy

as under a contract of sale, undsr A3

The contract of

the variations of the

is e of

e T TERRIETNRER wrTe—e



contract of  bailment, but it is A modern
chavelopment of commearcial 1ife, and the rules with
regard to bailments, which were laid down bafore
any contract of hire-purchase was contempliated,
~annnt be applied simpliciter, because such
contract has in it not only the element of bailment
but also the element of sale. At common law the
term  "hire-purchase” properly applied only to
contracts  of hire conferring an option to purchase
but it is often used to describe contracts which
are in reality agreement to purchase chattels by
instalments, subject to a condition that the
property in them 1ig not to pass until atl
instalments have baen paid. The distinction
between these two types of hire purchase contracts
is, however, a most important one, because under
Lhe  latter type of contract there is a binding
obligation on the hirer to buy and the hirer can
therafore pass a goeod title to a purchaser or
pledgee dealing with him in good faith and without
notice of the rights of the true owner, whereas in
the case of a contract which merely canfers an
option -to purchase there is no binding obligation
on the hirer to buy, and a purchaser or pledgee can
obtain no better title then the hirer . had,

(Halsbury’s Laws of England, 3rd Edn., Vol. 19,



prara R23, pagas 510-511). These propositions of
Taw have bhean quoted with approval by this Court in

Lhee two decision? earliar referred to. "

T.5.9  Thus the concept, of hire-purchase has been put

feryonnd the  pale  of  doubt by the courts in our country.,

—

Howevey , it cannot be gainsaid that a separate Act should
be enacted to regulate hire-purchase transactions. WwWe
procead  on to consider the views obtained on the

queationnaire circulated by us.
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ANALYSIS OF VIEWS ON QUESTIONNAIRE

2.1 Views of respondents considered:- Pursuant to the

questionnaire issuad by the Law Commission on 18th May
1991 several responses waere raceived. The High Court of
Madhya Pradesh, Government of Assam, Government of
Haryana, Board for Industrial and Financial
Reconstiruction, Madras High Court Bar Association, the Lok
Avukta of Karnataka, a number of District Judges of the
Karnataka Cadre and certain other interested individuals
and oraganisations replied to the questionnaire,. Almost
all  of them have supported the amendments proposed by the
1929 Amendment B111 and the modilications suggested by the
b Aaw Commission. One individuall! who claims to be the
author  of the book "Lease Financing and Hire Purchase”, a
took running into 2000 pages, has expressed the view that
the very idea of a Hire-Purchase Act should be dropped and

A Conaumer  Credit  Act on the lines of the British and

0

Australian epactments be enacted. A similar objection ha
hearn put forward by another gentleman?, whose letter has
boon  FTorwarded to us by the Federation of A1l India Hire
Purchase Financers., This objection/suggestion 1is not

Aaccoptabhle  for more than one reason, but before we record

Phean, it wauld be appropriate to deal with the English Taw



-

and the UK Acts on the subject including the UK Consumer
tyodit Act, 1974, since the aforesaid objection/suggestion

i baardl mainty on tho Acts of UK,

2.7 Views _reqarding dropping of Hir®-Purchase Act and

introduction _of Consumer Credit Act on _the pattern of the

Rritish and Australian enactments, examined:- The hire

purchagse transactions in the United Kingdom ware not
tegulated by Taw  until 1938, In that year, the Hire
Purchase Act, 1938R was enacted which defined the hire
it chase agreement  as  an agreement for the bailment of
goods under which the bailea might buy the goods or under
whicrh  the property in the goods might pass to the bajlee,
This Act, however, did not take in  the conditional sale
g eements, This was done by the Hire Purchase Act, 1964
vihich defined the conditional sala agreemsents as
sareaments  Tor the sale of goods under which the purchase
price or part of it was payable by dinstalments and the
property in the  goods was to remain in the seller unti)
~ich nonditions as to  the  payments or instalments or
otherwise, as might be specified in the agreement, were

fulfilled.

2.2.1 The 1938 Act was amended and enlarged by the Hire
Forehase Act, 1954 and again by the Hire Purchases Act,

1ana The 13864 Act had a specific part, i.o. part II11



whirh protected the bonafide purchasers of motor vehicles
covered by an  hire purchase agreement/conditional salse

Aagr eament,,

2.72.2 1In the year 1965, the British Parliament anacted
tha  Hire Purchase Act, 1965, repealing the Acts of 1338,
19654 and 1964 (except part III of the 1964 Act). This Act
prrported to be a consolidating Act on the subject of
Aaagreements in the United Kingdom. Section t defined the
axpressions "hire purchase agreement”, "credit sale
agreement” and “conditional sale agreement” in the

following words:

"Hire purchase agreement” means an agreement for
the bailment of goods under which the bailes may
buy the goods, or under which the property in  the

goonds Wwill or may pass to the bailee;

"Credit sale agreement” meansg an agreement for the
aale of goods under which the purchase price is
payable by f(ive or more instalments, not being a

conditional sale agreement;

"Conditional sale agreement” means an agreement for
the sale of goods under which the purchase price or
part of it is  payable by dinstalments, and the
propearkty  in the agoods is to remain in thes seller

fhobwithstanding  that  the  buyer  is  to be in



I
w
(3]

I

possession  of  the goods) until such conditions as

to the payment of instalments or otherwise as may

e apocified in the agreament are fulfilled.

2.7.7%  Tha 19G5H Act applied to hire pur chase
agresments/conditional sale agreements whereunder the hire
purchase price or total purchase price, as the case may
be, did not exceed 2000 pounds. Of course, the said limit
could be raised by the Government in the manner prescribed
hy section 3, Section 4 excluded from its ambit
agreements entered into by or on behalf of a corporate
body as the hirer or buyer of the goods. Section 5
provided that an agreement of hire purchase/credit cale
agrecment/conditional  sale agreement shall not, be
enforceable unless the agreement was signed by the
hirer/buyer and the requirements of sections 6, 7, & and 3
were complied with. Section 6 required that before
antering  into an agreement, the buyer must have bean
informed of the cash price of the goods which meant the
price at which the concerned goods might be purchased for
cash. Section 7 provided the form and contents of the
agraemants. section 8 provided for supply of copy of

agreamant to the hirer., Section 9 providad for supply of

copies  of agreement to hirer or buyer within a particular
period where the agreement was signed at a place other
than the "appropriate trade premises’. Saction 10 clothad
the coart with the power to dispense with the requirements

of cectijons 6, 7, 8 and 9 whare it was satisfiod that



failure to comply with any of the said requirements had
not prejudiced the hirer/buyer. Section 11 conferred upon
the hirer/buyer a right to cancel and section ,12 provided
the mode in which the notice of cancellation was to be
served. Section 13 provided for the situation following
the cancellation of agreement including redelivery and
interim care of the concerned goods. Sections 14 and 15
dealt with certain other aspects of cancellation of the

agreemsent by the hirer.

2.2.4 Sections 16 to 20 dealt with representations,
conditions and warranties. Section 16 provided that any
representation by a person other than the owner/se]ier
with respect to the goods, whether orally 6r in writing,
shall be deemed to be a representation made by him as the
agent of the owner/seller. Section 17 set out the implied
conditions and warranties, It provided that every
agreement shall be deemed to imply a stipulation on the
part of the owner/sé11er that he had the right to sell the
goods, that the hirer/buyer shall have and énjoy a quiet
possession of the goods and further that the goods were
free from any charge or encumbrance 1in favour’pf any third
party. This was of course subject to the rider that where
any such defect was made known to the hirer/purchaser
specifically in writing, section 18 permitted the parties
to exclude the warranties mentioned under section 17 by
express stipulation. Section 19 set out the further

implied conditions where the goods were sold in bulk with



reference to a sample or where they were sold by
description. Section 20 contained certain special
provisions with respect to the conditional sale

agreements.

2.2.5 Sections 21 to 24 dealt with duties of the
ownar/seller to supply information and to furnish other
relevant documents to the hirer/buyer. Section 21
provided, inter alia, that the agreement shall
specifically provide the amount paid by the hirer/buyer,
the amount remaining unpaid under the agreement, the date
on which each instalment became due and the amount of such
instalment etc. Failure to comply with tha above
requirements made the agreement unenforceable so 1long as
the failure continued. Sections 22 and 23 dealt with the
contract of guarantee accompanying an agreement and the
documents to be supplied to the guarantor. Section 24
cast an obligation upon the hirer/buyer to give
information about the whereabouts of the hired goods, if
so requested by the owner/seller and also allow the same
to be inspected. Section 25 provided that in case of
default in payment of instalments in accordance with the
agreamsnt, the right of termination shall not be exercised
by the owner/seller unless he served a notice in that
behalf upon the hirer/buyer. Section 26 contained certain
supp lementary provisions concerning notices of default
contemplated by saction 25. Section 27 conferred upon tha

hirer/buyer the right to terminate the agreement any time




before the final payment was made under the agreement and
the consequences flowing therefrom. Section 28 dealt with

Lhe l1iablilitfoes of the hirer/buyer 1in cases where he

terminated tha agreement.

2.2.6 Section 29 declared that certain stipulations
specified therein shall not form part of an agreement and,

if provided, shall be void.

2.2.7 Section 30 dealt with death of a hirer/buyer where
an agreement provided for its termination on the happening
of such event or -any other specified event. In the
absence of such a stipulation, the right of the
hirer/buyer was made heritable. Sections 31 and 32 mada
certain supplemental provisions which need not be referred

to herein.

2.2.8 Part III defined "protected goods” and restrictions
on the right of an owher to recover possession thereof in
certain situations. Section 41 provided that where the
owher initiated an action for .recovery of goods under
gsection 35, he shall not take any steps to enforce payment
of any sums due under the agreement or under the contract
of guarantee relating to the said agreement. Section 42
conferred upon the court power to make appropriate orders

in cases of non-compliance with orders for specific

delivery of goods. Saction 45 applied the provisions of



sections 35 to 44 to conditional sale agreements as well.
Snctions 46 to 50 contained certain supplementary

provisions which need not be dealt with herein.

2.2.9 Section 51 dealt with appropriation of payments by
the hirer/buyer having two or more agreements with the
same owner/seller. Section 52 stated that refusal to
surrendsr goods shall not be treated as conversion where
the right to recover possession of the goods by the
ownar/seller was subject to any restriction and that
restriction was subsisting. Sections 67 to 62 contained
certain supplementary provisions. It may be reiterated

that while repealing the 1964 Act under the 1965 Act, Part

III of the 1964 Act was not repealed.

2.2.10 In 1974, the British Parliament enacted the
Consumer Credit Act, 1974. This Act was made to give

effect to a number of recommendations made by the Crowther

yel

Committee onh Consumer Credit (1971). The Act establishes
a comprehensive code of regulation for the supply to
individuals (including sole traders and partners) of
credit not exceeding 5000 pounds throughout"the U.K. It

provides for-licencing. of those who carry on the business

of aranting consumer credit and ancillary credit
businesses, It covers transactions which were not
previously regulated by any enactment. It applias to
bankears, financial houses, building societies, local

authorities, 1ife insurance offices, moneylenders, pawn
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trokers, cheque and voucher. traders, issuers of credit
cards, mail order companies, retailers, service
industries, mortgage companies and other businesses
providing financial accommodation. It also affects
mortgage, finance and insurance brokers, solicitors,

estate agents, debt collectors, factors, companies engaged
in block discounting, debt counsellers, debt adjustors,
credit insurers and credit reference bureaux. This Act
not merely applies to hire purchase transactions, but also
to lease transactions. Certain provisions of the Act
namely those which dealt with extortionate credit
bargains, however, apply to all credit agreements where
the debtor 1is an individual regardless of the amount of
the credit advances. It repeals Hire Pu}chase Act, 19n4
(except Part III) and the Hire Purchase Act, 1965. As a
matter of fact, Schedule IV to this Act szstitutes entire
Part III of the Hire Purchase Act, 1964, which deals with
title to motor vehicles on hire purchase or conditional
sale, It seeks to protect the rights of a bonafide
purchaser of motor vehicle from a person who has obtained
it under a hire purchase or conditional sale agreement but
who disposes it of before the property® in the vehicle
vests in him., It also contains certain other supplemental

provisions.

2.2.11 "The draftsman of the Act has found it impossible
to set up a system of wide ranging control without

devising new cohcepts and consequently has introduced in



Ppart I1 of the Act an entirely new and sometimes complex
tarminology. However, despite its length (containing 193
sections) the Act is merely a blueprint for the system of
regulation and licencing which it establishes. It will be
supplemented by a mass of regulations, orders and other
subordinate legislation. This subordinate 1legislation
will dinevitably be far more voluminious and complax than

the Act jtself3d.”

2.2.12 The Consumar Credit Act, 1974 contains as many as
193 sections divided into 12 parts in addition to five
Schedules, which too are quite elaborate,. Part I
(sections 1 to 7) sets out the duties of the Director
General of Fair Trading. His main duty is to administer
the licencing system set up by the Act and to exercise tha
adjudicating functions conferred upon him by the Act with
respect to issue, renawal, varijation, suspension and
revocation of licences. He is vested with the power of
general superintendence over the working and enforcement
of the Act and regulations made thereunder. The Sacretary
of the State is embowered, by section 2 to confer
additional powers upon the director. The adjudicating
functions of the director are subject to the suparvision
of council on tribunals created under the Tribunals and
Inquiries Act, 1971. Sections 4 to 7 obligate ths
director to arrange for d%ssemination of such information
and advice as 1t may appear to him expedient tn giva to

tho public and to submit annual reports. Thoy Also



prévide the form in which applications are to be made to
him. Saection 7 provides a penalty for furnishing falsae

information in any application made under the Act.

2.2.13 Before referring to the other provisions of the

Act, it would be appropriate to mention that section 189

defines various expressions occurring 1in the Act. 1t
Inter alia, defines the expressions ‘conditional sale
agrecment’, ‘consumer credit agreement’, ‘consumar hire
agreament’, ‘credit sale agreement’,
‘debtor-creditor-supplier agreement’, ‘hire purchase
agreement’, ‘debtor’, ‘hirer’, ‘owner', ‘creditor’,

‘protected goods’, 'regulated agreements’, ‘restricted-use

credit agreement’, ‘surety’, ‘supplier’ and 'total price’.

2.2.14 Part 1II deals with credit agreements, hire
agreements and linked transactions. section 8 defines the
expressions personal credit agreement and consumer credit

agreement. A personal credit agreement is a mere credit

arrangement without 1imit on the amount, while a consumer

credit agreement is a personal credit agreement

stipulating a credit nét exceeding 5000 pounds. A

consumer credit agreement is called ‘regulated agreament’

within the meaning of the Act provided it does not fall
undzr any of the exemptions provided by section 16,

Section 9 defines the expression "credit” while section 10

says that a credit agreement can be a ‘running account

credit facility’ or a ‘fixed sum credit facility’.,



Section 11 defines the expressions ‘restricted-use credit
agreement’ and ‘un-restricted use credit agreement’. A
restricted-use credit agreement 1is a regulated consumer
credit agreement to finance a transaction between the

=2btor and the creditor whether forming part of that

Q

agreement or not, or to finance a transaction between a
debtor and a person other than the creditor. An
un—féstricted—use credit agreement is a regulated consumer
credit agreement not falling within the ambit of
restricted-use credit agreement. Section 12 specifies
what a 'debtor-creditor-supplier agreement’ means, while
section 13 defines ‘debtor-creditor agreement’. Section
14 specifies what ‘credit-token agreements’ mean whereas
section 15 defines ‘consumer hire agreementg'. A consumer
hire agreement, according to section 15 "is an agreemant
made by a person with an individual (“"the hirer”") for tha
bailment or (in Scotland) the hiring of goods to the hirer
being an agreement which - (a) is not a hire purchase
agre=mznt, (b) is capable of subsisting for mores than
three months and (c) does not require the hirer to make
payment exceeding 5000 pounds” -~ 'in other words l=ase
agreements not amounting to hire purchase*agreements. A

consumar hire ~agreement is also a regulated agreement if

it 12 not exempted under section 16. It may be stated at
this stage itself that the expression "hire purchase

agr=cment” (as defined in section 183) means "an agreement
othaer than a conditional sale agresment under which - (a)

good- are bailed or (in Scotland) hired in  return for
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periodical payments by the person to whom they are bailed

o1 hired and (b) the property in the goods will pass to

that person if the terms of the agreement are comptied

with and one or more of the following occurs -

(i) the exercise of an option to purchase by that
person.

(i4) the doing of any other specified act by any party
to the agreement.

(1ii) the happening of any other specified event.”

2.2.15 Section 16 provides for exemptions. According to
this section, the Act does not regulate a consumer credit
agreemaent where a creditor 1is a 1local authority or a
building society or a body specified by.the Secretary of
State being an insurance company, a friendly society, an
organisation of employers or of workers, a charity, a land
improvement company or a body corporate named or
specifically referred to in any public or general Act.
The section Tfurther specifies the types of agreements
which are exempted thereunder. Section 17 defines ‘small
agraements’ as agreements for .credit not exceeding 30
pounds and section 18 defines 'mu1t1pﬁe agreements’'.
saection 19 -~defines l1inked transactions, while =section 20
contemplates the Secretary of State making regulations for
determining the true cost to the debtor of the c¢redit
provided or  to be provided under a consumer credit

agreamant.



2.2.16 Part III deals with 1icencing.of credit and hire
businesses. Section 21 1indicates that a licensee isc
required to carry on the consumer credit business or
consumer hire business. (As already stated, a consumer
credit business is concerned with only provision of credit
while consumer hire agreement is a 1leasing agreement as
defined in section 15). Section 22 says that licences
under section 21 could be standard 1licences or, as the
case may be, group licences. Sections 23 to 28 deal with
matters to be provided in the licence, qualifications of a
licensee, the conduct of business of the licensee and tha
mannsr in  which the applications for licence are to be
dealt with, Sections 29 to 42 deal with length,
variation, suspension and ravocation of licencea, Thay
also provide for situations in which a 1licensee dies or
be=comes bankrupt. Appeals are provided against the orders
of a director, counselling, suspending or otherwise

curtailing the licencs.

2.2.17 Part IV containing sections 43 to 64 deal with
advertisements or advertising business as it may be
called. The Part applies to such advertisements as ara
published 1jndicating .that the advertiser is willing to
provide credit or to enter into an agreement for the
bailment or hiring of goods. Section 44 deals with tha
form and content of advertisemants. It provides that tha

ecretary of State shall make regulations as to the farm

0N

and content of such advertisements., Sections 45, 46 and



47 prohibit advertisements which are false or misleading
or otherwise 1infringe the Act or regulations made
theraunder. Section . 48 prohibits the canvassing or
soliciting of the regulated agreements at any placa other
than the trade premises. Section 49 contains a similar
prochibition with respect to debtor-creditor agreements.
Section 50 punishes circulation of such material to minors
Section 53 obliges a person carying on consumer credit
business/consumer hire business to display the prescribed

information in the prescribed manner.

2.2.18 Part V containing sections 55 to 74 deals with
entering 1into of credit or hire agreements and their
cancellation. Section 55 obliges the Crediﬁbr to furnish
all relevant information to the aebtor/hirer while section
56 brings into net even the antecedent neéotiations.
Section 57 provides for the withdrawal of a party from the
prospective agreement i.e., before the agreement is
concluded. Section 59 declares that an agreement to enter
into a prospective regulated agreement is void against the
debtor/hirer. Section 60 provides for the form and
content of ‘regulated agreements’ which ‘éxpression is
defined in -section 189 in the following terms:

"‘regulated agreement’ means a consumer credit agreemant

or consumear hire agreement, other than an exempt
agreement, and  ‘regulated’ and ‘unregulated’ shall be
construed accordingly”. This section contemplates the

Secrsetary of State making regulations in this behalf with



a view to ensuring that the debtor/hirer is made aware of
all the relevant 1information concerning the agreement.
Section 61 provides for signing of the agreement by both
the hirer/debtor as well as the creditor/owner. It says
that the document should contain all the terms of the
agreement other then the implied terms. A document which
is not executed 1h accordance with section 61 1is declared
as "not properly executed”. Section 63 places an
obligation upon the ownher/creditor to supply a copy of the
agreemant to the debtor/hirer. Section 64 provides that
in the case of cancellable agreement, a notice 1in the
prescribed form setting out the conditions in which the

cancellation can bes effected must be enclosed to the

agreement. Section 65 declares that an improperiy
executed agreement is unanforceable against the
debtor/hirer. Section 67 deals with and specifies what

cancellable agreement is. Section 69 deals with notice of
cancellation and section 70 provides for the consequences
and situations pursuant to cancellation of a regulated
agreement, Sections 71, 72 and 73 also deal with the same
subject-matter. Section 74 excludes certain agreements
(non~commercial agreements, overdrawal agréements etc.

from the ambit_ of Part V).

2.2.19 Part VI containing sections 75 to 86 provides for
matters arising out of currency of credit or hira
agreements., Saction 75 declares that if a debtor under a

debtor-craditor-supplier agreement (section 12(b) or



12(c)) has, in relation to a transaction financed under an
agreemant, any claim against the supplier in respect of a
misreprasentation or breach of contract, the said co¢laim
shall extend equally against the creditor who is made
Jointly and severally l1iable along with the supplier to
the debtor. Section 76 says that no action for any breach
or any other type of action shall be taken against the
debtor/hirer by the creditor/owner unless a prior notice
of seven days 1is given in that behalf. Se¢t10n 77 seats
out the duties of a creditor under a regulated agreement
for a fixed-sum credit while section 78 deals with the
duty of the creditor to give information under a running
account credit agreement. Section 79 places an obligation
upon  the owner under a regu]éted consumer hire agreement
to furnish all information asked for by the debtor with
respect to the agreement and the matters concerning it.
Failure to furnish such information disentitles the owner
from enforcing the agreement. Section 81 deals with
paymants made by the debtor/hirer who 1is having two or
more regulated agreements with the same owner/creditor.
It entitles the debtor/hirer to direct the appropriation
of the sums paid by him and also provides for the
situation where no such direction is made. Section R82
provides for variation of the agreements by the
creditor/owner by giving notice to the debtor/hirer of tha

consequences of such variation. Sactions 83, g4 and B



contain cartain further safeguards for the debtor in case

D

of credit agreements. Section 86 provides for th

situations where the debtor/hirer dies.

2.2.20 Part VII containing sections 87 to 104 deals with
default and termination of agreements. Section R’R7
declares that before the ownher takes any action for any
default or breach by the debtor/hirer wunder a reagulated
agreement, he shall give a prior notice. Saction 88
prescribes the contents of such a notice and section B89
says that before the prescribed period, if the debtor
takes action to repair the default or the breach, the

owher/craditor shall not be entitled to take the proposad

action.

2.2.721 Section 90 speaks of ‘“protected hire purchasa
agreaements” and “protected conditional sale agreements”

It imposes restrictions upon the owner’s right to recover
the goods under such an agreement (regulated agreement) in
certain situations. Section 91 declares that if goods are

recovared by the creditor 1in c¢ontravention of the

D

provicsions of section 90, the agreement shall come %o an
and  and the debtor shall be released from all liabilities
theraeunder. Sub-section (1) thereof says that Teoxcept
under  an  order of the court, the creditor or owner shall
not, be aptitled to enter any premises to take possassion
of goods subject to a regulated hire purchase agrasment,

regulated conditional sale agreement or regulated consumar



hire agreement”. Section 93 prohibits the owner from
increasing the interest 1in the case of default by the
hirer. Section 94 confers a power upon the debtor to
complete the payments ahead of time and section 95
provides for the rebate he is entitled to in such a
situation. Section 97 «casts an obligation upon the
creditor to furnish all information as may be called for
by the debtor concerning the agreement. Saction 99
confers upon the debtor a right to terminate tha hire
purchase or conditional sale agreement by giving the
prescribed notice (except in a case where the title to the
land has passed to the debtor under the conditional sale
agreement), and section 100 provides for the liabilities
of the hirer in case of such termination. Sub-saction (1)
of section 100 reads thus : "Where a regulated hire
purchase or regulated conditional sale agreemant is
terminated under section 99 the debtor shall be liable,
unless the agreement provides for a smaller payment, or
does not provide for any payment, to pay to the creditor
the amount (if any) by which one-half of the total prica
exceads the aggregate of the sums paid and the sums dqe in
respect of the total price 1mmediaté1y before the
termination”. The other sub-section provides for matters
ancillary to termination of the agreement. Saction 101
similarly confers upon the hirer the power to terminate

the hire agreemant.



2.2.22 Part VIII containing sections 105 to 126 deals with
form and content of securities, pledges, negotiable
inatruments and land mortgages. Section 105 declaras that
any security provided in relation to a regulated agreement
shall be 1in writing and shall be in a form and contain
contents as may be specified in the regulations. Saction
107 casts an obligation wupon the creditor under a
regulated agreement for a fixed sum credit, in relation to
which security 1s provided, to furnish all information as
may be called for by the debtor concerning such agreemant
and security. A similar obligation 1is placed wupon the
creditor for furnishing information to the surety under a
‘running account credit agreement’ by section 108. To tha
same effect is section 109 which casts a similar
obligation wupon the owher to furnish information to a
surety under consumer hire agreement. Duty is also placed
upon  the creditor/owner to furnish all ralavant
information to the debtor/hirer in respect of the security

executad in relation to his agreeament. Section 111 say

N

that where a default notice is issued by the owner, a copy
of it shall also be served upon .the surety, where the
surety is liable to be proceeded against by virtue of the

security executed by him.

2.2.23 Sections 114 to 122 deal with pledges which include
A pawning agreement. Section 123 prohibitsa the
creditor/owner from taking a negotiable instrument other

than a bank note or a cheque in discharge of any sum



payable by the debtor/hirer under a regulated agreamant or
by a surety 1in relation to such agreement. It also
prohibits the creditor/owner from taking a nogotiable
instrument as security for the discharge of any sum
payable as mentioned therein. Section 124 provides for
the consequences of breach of the prohibition contained in

saction 123. Section 125 deals with ‘holders in due

course’,

2.2.24 Part 1IX deals with Jjudicial control over the
agreements governed by the Act. The said part confers
extensive powers upon the courts to modify and extend the
terms of the agreement in appropriate situations. If.an
agreement is found to be an extortionate credit bargain,
it 1s open to the court to modify the same and reopen it

and redetermine the liabilities of the debtor thereunder.

2.2.25 Part X containing sections 145 to 160 deals with
ancillary credit business, its licensing, the contents of
agreements executed 1in that behalf and other mattars
connected therewith. Part XI . provides for enforcement
authorities, their powers and other matters. Section 173
prohibits -, incorporation of any stipulation 1in  the
regulated agreemants contrary to the provisions of tha Act
ot the regulations made thereunder, Part XII contains
certain supplemental provisions. It includes section

which contains several expressions occurring in the Act,



2.2.26 It would thus be evident that the Consumer Credit
Act, 1974 deals mainly with credit transactions
(moneylending and loan transactions) and hire agreaments
(leasing agreements). It is true that it also deals with
hire purchase and conditional sale agreements but the main
emphasis is upon credit and hire agreements. As against
this, the Hire Purchase Act, 1865 dealt exclusively with
hire purchase agreements (in its broadest sense). The
Indian Act (Hire Purchase Act, 1972) was drafted kaaping
in view the provisions of the said 19656 .Act of U.K.
Further, 1989 Bill has also been drafted keeping in view
the objections raised by the Financiers’ organisations.
In this view of the matter, 1t would not be right to
suggaest (as has been suggested by some resbondents‘ that
the 1972 Act has become outdated now and that the Indian
Parliament should enact a Consumer Credit Act on the lines
of the U.K. Act. These gentlemen evidently do not taka
into account the fact that "money-lending” is exclusively
a State subject under our Constitution (Schedule VII List
IT Entry 30) and hence Parliament cannot make a law on
that subject. So far as leasing transactions are
concerned, a separate enactment can be thought of on that
subject but we-do not see why for that reason, the Hire
Purchase Act, which was enacted as far back as 1972 should
no@ be enforced now at least, with all appropriate

modifications suggested in 1989 Amendment Bill and this



Report. Indeed, there is a pressing demand from the
consumers’ organisations for enforcing the Act to protect

their rights.

2.2.27 We may now pass on to the major and extensive
objections, suggestions and amendments suggested by the

Federation of Hire-Purchase Financiers.

2.3 The Federation of ANl India Hire Purchass
Financiers having 1its registered office at Secunderabad
(hereinafter referred to as the "Federation”) has
submitted two sets of objections/suggestions. With its
latter dated 13th July 1998, the Federation has enclosed
the representations made by 1t with reépect to the Hire
Puréhase Act and the Amendment Bill to the then Prims
Minister, Law Minister, Finance Minister, Minieter for
Surface Transport, Law Secretary and the present Prime
Minister, the Home Minister and some others. In
particular, Annexure IX to its letter sets out in extenso,
in a tabular form, various amendments, changes and
modifications suggested by the Federation and the reasons
in support of each such suggestion, modification and
objection. .- In a subsequent communication dated 28th
August 1998, the Federation brought to our notice that the

aforesaid Ahnexure IX enclosed to their

letter/representation dated 13th July 1998 was an



uncorrected one and was sent to the Law Commission by

mistake. It statad that it was enclosing the revised and

correct copy of the said Annexure.

2.3.1 It would be clear from a perusal of the two
Annexures (hereinafter referred to as the first set of
objections and the revised set of objections), that the
objections and suggestions urged by the Federation pertain
not only to the 1989 Amendment B8i11 but also to the
original Act as passed by Parliament 1in 1972 and the
suggestions, changes and additions proposed by the Law

commission in their questionnaire.

2.4 The questionnaire issued by thebLaw Commission was
confined to the 1989 Amendment Bill and the modifications
and changes suggested by the Law Commission. It was made
clear therein that no objections/suggestions were being
invited with respect to the original enactment for the
reason that the draft of the original enactment was
prepared by the Law Commission under the chairmanship of
late Shri Justice T.L. Venkatarama Aiyer after extensive
consultations. Even so, after receipt of the =said
objections_of the Federation, the Commission has decided
that with a view to removing any grievance that all its
objections were not considered, the Law Commission will
consider all objections including those relating to the
original enactment, Accordingly, it has examined and

d=alt with each and every suggestion/objection made by the



Faderation both 1n the first set of objections and the
revisad set of objections. This has been done in the
interagt of Tfairness and also because the original

consultation took place about 26 years ago.

2.5 We have, accordingly, considered all the objections
received with respect to originail enactment, 1989

Amendment Bill and the suggestions of the Law Commission
contained in the questionnaire, as would be evident from a

perusal of Part II.

2.6 As the Law Commission had made it clear in the
questionnaire, it 1s accepting and adopting all the
amendments suggested in the 1989 Amendment Bill subject,
of course, to the changes and modifications suggested by
it which were set out in full in the questionnaire. The
discussion in Part II may be viewed keeping this

background in mind.



PART I1I

CONGLUSIONS AND RECOMMENDATIONS

2.7 Section 2(c) definition of the "hire-purchase

agreement”:- The Federation has urged that this definition

be substituted altogether. The reason given for this
change is contained in their 1letter dated 24th August,
1998 accompanying the revised set of objections. It has
been submitted that the hire-purchase transaction is one
where "the goods (purchased at the request of the hirer)
are delivered on hire with an option to purchase (and not
an advance made on the security of goods, as is prasumed
so far, which is clearly indicated 1in the text of the
present Act)”". The said submission, in the opinion of the
Law Commission, is based upon an incomplete reading of the
definition. The definition as suggested herewith, which
is fully recast by the Law Commission, also takes in the
type of transactions referred to by the Federation. The
objection urged is thus devoid of substance. In its
objections submitted earlier along with their letter dated
13th  July, 1998, it had suggested addition of the words
"together with such incidental charges and expenses as may
be payable” in the definition. The Federation wanted the
said words to be added at the end of clause (1i) in the

definition. In the opinion of the Law Commission, this
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suggestion 1is unnecessary and irrelevant in the light of
the definition now suggested by it. The definition of

"hire-purchase agreement” shall now read as follows:-

“(c) "hire~purchase agreement” means

(1) an agreement under which goods are let
on hire and under which the hirer has an
option to purchase them in accordance with

the terms of the agreement and

(1i) an agreement for the sale of goods
under which the purchase price or part of
it 1is payable 1in 1nstalhents, and the
property in the goods is to remain in the
owner (notwithstanding that the hirer is to
be in possession of the goods) until such
conditions as to the payment of instalments
or otherwise, as may be specified in tha

agreement, are fulfilled."”

In the light of this definition, the definition of
the expression “"owner” also requires to be modified
slightly, though no such modifiéat1on is required with
definition of the expression "hirer"”. The definition of

the expression "owner"” shall read as follows:-



"(f) "owher"” means the person who 1lets or has
let, or the person who delivers or has
delivered possession of goods, to a hirer
under a hire-purchase agreement and

includes a person to whom the owner's property 1in tha
goods or any of the rights or 1liabilities under the
agreement has passed by assignment or by operation of

"

Taw.

2.8 Section 2(d):definition of "hire-purchassa

price”:The only addition the Federation had asked for in

its original set of objections is of the words "authorised
by the owher" after the words "to the owner or to any
other person”" and before the words "or is to be or has
been discharged”. The Law Commission sees no objection to
the addition . of the said words which are merely
clarificatory in nature. The Federation has also
suggested that the words "hire-purchase charges” should ba

substituted with the words "hire charges”. The reason

-+
N

given in support of this change is an extension of it

2
>

S1

n

objection to thea definition of the axpra

"hire-purchase agreement” which . has been found to be

!
\

unacceptable.

2.8.1 It may be mentioned that the Law Commission had
proposed the substitution of the said definition with a

view to simplifying it but on a further consideration, the

N

Commission has decided to retain the definition as it i

contained in the original Act with the amendment indicated
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in the Hire-Purchase (Amendment) Bill, 1989. Accordingly,
the definition of the expression "hire-purchase price” in

clause (d) of section 2 shall read as follows:-

"(d) "hire-purchase price” means the total sum
payable by the hirer under a hire-purchase
agreement 1in order to complete the purchase of or
the acquisition of property in, the goods to which
the agreement relates; and 1includes any sum so
payable by the hirer under the hire-~-purchase
agreement by way of a Bepbsit or other initial
payment, or credited or to be credited to him under
such agreement on account of any such deposit or
payment, whether'that sum is to be o; has been paid

to the owner or to any other person authorised by

the ownar or is to be or has been discharged by
payment of money or by transfer or delivery of
goods or by any other means; but does not include
any sum payable as a penalty or as compensation or
damage for a breach of the agreement, and also does

not include any sum -

(i) payable as expenses for delivering the goods to
the hirer and the installation thereof, in

accordance with the terms of the agreement, or



(ii) payable as any fee, in respect of the goods
and the agreement, for the purposes of registration
or otherwise under any law for the time being in

force, or

(1141) payable as insurance premium, or

(iv) payable as penalty, compensation or damages

for a breach of the agreement.”

2.9 The 1989 (Amendment) Bill has added clause (c) in
sub-section (1) of section 3 which sets out the
requirements of a hire-purchase agreement. The AIHPA

wants this clause to be deleted. At thé same time, it
wants the addition of the following words: "containing
the main rights and obligations of the parties thereto” at
the end of <c¢lause (a) of sub-section (1). The Law
Commission sees no reason to agree to the said suggestion.
The Federation has also suggested addition of certain
words in sub-section (1) which suggestion is fully given
effect to by the Law Commission by introducing sub-section
(4) in this section. Yet another objection, which is

repeated ad -npaseum is . that the expression "surety”™ be

substituted by the expression “"guarantor”™ for which there
does not appear to be any good or substantial reason.

Section 3 as contained in the original Act and as proposed



L Le  amended in 1989  (Amendment) Bill ts whotly

appropriate and needs no change. Accordingly, section

should read as follows:

"3. Hire-purchase _agreement to be in writing and

signed by parties thereto

(1) Every hire-purchase agreement chall be-

(a) 1n writing;

(b) signed by all parties thareto:
and

(c) accompanied by a declaration in
the prescribed form containing the
main rights and obligations of the
hirer and signed by all the partiss

to the agreement.

(2) A hire-purchase agreement shall he void
against the hirer if any of the
requirements specified in sub-section (1)

has not been compiled with;

(3) Where there is a contract of guarantsae,
the hire-purchase agreement shall be cigned

by the surety also, and if tha
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hire-purchase agreement 1s not so signed,
it shall be voidable at the option of tha

owher."

2.10 The Law Commission had suggested addition of
sub-section (1A) in Section 4. The Federation has not
objected to it but has submitted that this provision
should be incorporated in Section 3. This suggestion is
accepted. Accordingly, it is recommended that a neaw
sub~section, namely, sub-section (4) be added in saction 3

to the following effect:

"(4) The Hire-purchase Agreement and tho
declaration shall be executed in two sets, duly
signed by the parties. One such set <shall be
handed over to the hirer and where there is A
surety, yet another set to the surety, immediately

after the execution of the Agreement.”

2.11 Saction _4:- In the later set of objections

submitted by the Federation, no specific objectione o
suggestions were put forward with respect to section 4,
The changes suggested are merely phraseological in nature,
which have already been rejected. Accordingly, there nesd
be no changes 1n section 4 except those proposed in ths

1989 Amendment Bill.



2.12 Section 7:- The first objection of the Federation
urged in the earlier set of objections is to the title of
section 7. The present title of section 7 is “"Limitation

on hire-purchase charges”., The Federation wants it to be

1 4]

substituted as "Statutory Hire-purchase charges”. We ce

no particular reason for this change.

2.12.1 No objections were raised to any of the definitions
contained 1in sub-section (1) of section 7 as proposed to
he amended by the 1989 (Amendment) Bill. No objections
were also raised to the substitution of the <said
definitions as proposed by the Law Commission in paragraph
6 of the ’'Questionnaire’ except certain phraseclogical
changes (see the revised set of objections bLY the
Federation). Accordingly, sub-section (1) of section 7

shall read as follows -

"(1) In this section

(a) "Cash price of goods" means the price at which a
prospective buyer may, at the date of the hire

purchase agreement, purchase the goods for c¢ash;

(b) "deposit” means any sum payable by the hirer under
the hire-purchase agreement by way of deposit  or
other initial payment credited or to be credited to

him under the agreement on account of any such
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deposit or payment, whether that sum is to be or
has been discharged by payment of money or by
transfer or delivery of goods or by any other

means;

(c) "hire purchase charges” means the differences
baetwaeen the balance hire purchase price and the

balance cash price of the goods;

() "balance cash price of goods"” means the cash prics

of goods less any deposit;

(&) "balance hire purchase price” means tha hire

purchase price less any deposit;

() "statutory hire purchase charges” means the amount

as determined by the formula contained in

sub-section (2)";
2.12.2 Sub-section (2) of section 7 s proposed to be
substituted in full by the 1989 (Amendment) Bill. The Law
Commission agrees with the said substitution as pointad
out, in  the ~“"questionnaire”. The Law Commission has also
proposed to add an illustration to the said sub-section
with a view to clarifying the ths meaning of tha formula
contained in the sub-section. The only suggestion made by
the Federation in the first set of objections is that the

worde  "at  the rate of 18% per centum per apnum or if A7



_66 -

lower rate is specified in sub-section (3), at such lower
rate in  the <caid sub-saction should be deleted and in
thelr placa tha words “at mutually agreed rate per centum
per annum”  should be substituted. In the revised set of
objections, not only two rates of interest (18% for new
goods and 24% for old goods) but several other
phraseological changes are suggested. Indead, the
Federation has asked for deletion of sub-section (?2)
altogethear on the ground that it affects the fundamantal
right of citizens to carry on business. It dis not
possible to agree with the suggestion since it would
strike at one of the main objacts behind the Act and the
Amendment Bill. The limit on the rates of intereast is in
the nature of reasonable restriction within the meaninag of
article 19(6) of the Constitution of India. Having regard
to the present interest rates prevailing in the market and
keeping in view the fact that the ownsr has to maintain an
ectablicshment and staff for the purpose of his business,
the Law Commission is of the opinion that the rate of
cighteen per cent proposed is just and proper. The caid

Fate shall be uniform for both the new and old goods,

ub-seation (2) of section 7 alongwith the

o

Accordingly,

itlustration shall read as follows:
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"(2) The statutory hire-purchase charges éha)l
be an amount calculated (at the rate of eighteen
per centum par annum, or 1f a lowar rate is
speacified under sub-section (3) at such lower rate)

in accordance with the following formula:-

SC = NC X R x T
100
wheare SC - represents the statutory
hire-pdrchase charges;
NC - represants the net cash price;
R - represents the rate: and
T - represents the time expressed in
years and fractions of years, that
elapses between the date of the
agresmant and the date on which the
ltast hire-purchase instalment ia
payable undetr the agfeement.
"Illustration to sub-gsections (1) & (2): A, A
hirer purchases a car from B, the owner, on hire
purchase basis. The cash price of the car is
Rs.65,000/- . A pays a deposit of Rs.15,000/- on

the date of hire purchase agreement which means



that Rs.50,000/- is the balance cash price of the
car. The rate of 1interest permitted by this
section is 18% per annum. The period of agreement
betweean the parties is five years and the balance
hire-purchase price 1s payable in 60 equal monthiy
instalments. Accordingly, applying the above
formula, the statutory hire purchase charges in
this case would be Rs.45,000/- arrived at in tha

following manner-

50,000 x 18 x 5 = Rs.45,000/-

100

The hire purchase charges cannot excead the

statutory hire purchase chalrges. Thus in this

illustration, the hire purchase price is Rs.1,10,000/i.e.,

(93}

Rs.65,000/- plus Rs.45,000/-. The balance_hire purchase

Re.1,10,000/~ minus

D

price is Rs.95,000/~ i.e.,

Rs.15,000/(deposit). This sum of Rs.95,000/- 1is payable

in 60 monthly instalments.

Furthey this amount of Rs,45,000/- being the

statutory hire purchase charges should be worked out by

the parties on the date of entering into the hire purchase
agreement and should be mentioned in the agressmant as

such,”



2.132 Proposed section 7A:- It was suggested by the Law

Commission in its ’'Questionnaire’ that after sectinon 7, A
nhoew Soction 7A should be added and sub-sections 4, 5 unl 6
of section 7 be omitted. HNo objection has been raised to
this suggestion. Accordingly, it is recommended that
sub-sections 4, 5 and 6 of section 7 he deleted and after

section 7, the Following Section 7A shall be inserted -

"Section 7 A ~ Hire Purchase Charges not to exceed

Statutory Hire Purchase Charges: Any stipulation in the
bire-purchase agreement whereunder the hirer is obliysd to
pay hire purchase charges in excess of the statutory hire
purchase charges as specified in sub-sections (1) and (2)
of section 7 shall be null and void and shall not he
enforceable, Any owner collecting hire purchase chargss
in excess of the statutory hire purchase charges shall
efund  the amount so collected with interest at the rate
of 18% to the hirer immediately after it is collectad o

whenaever it is demanded by the hirer. If the ownet fails

to discharge this obligation, it ehall be open to the

1hH

hirer to apptroach the court for recovering the said exces

amount , "

2.14 Section 9:- HNo objections have been made with

~espect to the amendments proposed by the 1983 (Amendment)
Rill to section 9 of the Act in both the sets of
objections, except some minor phraseological changes. P

obiirction is also taken to the addition of an iTTustration



after sub-section (2) of section 9 with a view to clearly
explaining the formula contained in sub-section (2) of

section 9. Accordingly, section 9 shall read as follows:

‘g, Right _of  hirer to purchase at any time with

(1) The hirer may, at any time during the
continuance of the hire-purchase agreemant and
after giving the owner not less than fourteen days’
notice in writing of his intention so to do,

complete the purchase of the goods by paying or

tendering to the owner the hire-purchase price or

the balance thereof together with such_ incidental

charqes and expenses__as may be payable under tha

terms of the agreement, as reduced by the rebate

calculated in the manner provided in sub-section

(2).

(2) The rebate for the purposes of sub-section
(1) shall be an amount calculated at the rate of
18% (or at such lesser rate of interest as may have
been provided in the Agreement) on the amount

outstanding on the date on which the hirer seaks to

complete the purchase of goods.



ij]us&gﬂtion: For the purpose of this

illustration, the figures as mentionad in the
iltustration to sub-section (2) of section T are
adopted. The hirer seeks to exarcise the option to
purchase the goods as contemplated by this section
at the end of three years i.a., after 26 mnnths,
Twanty—-four months are still remaining. In such A
case, the hirer will be entitied to a rebate of

Rs.6,840/—- worked out in the following manner:

In this illustration (as contained in section 7)),
the monthly instalment 1s Rs.1583.33p. i.e.,

Rs.95,000/~- divided by 60. The hirer has paid 236

instalments, which means he has paid
Rs.56,999.88p., i.e. Rs.57,000/- and the balance

payable is Rs.28,000/-. But, since he has opted to
purchase at the end of 36 months, he is entitled to
a rebate of Rs.6,840/-, which means that he has to

pay Rs.31,160/~ for purchasing the goods.

(3) The provisions of this section shall have
effect notwithstanding anything to the contrary
contained in the hire-purchase agreement, but whaya
the terms of the agreement entitie the hirer fto a
retbate  higher than  that allowed by this section,
the hirer shall be entitled to the rebate provided

by the agresment.”



(The formula indicated 1in  the amending Bill i=s
substituted by the aforesaid simple formula for
easy undarstanding and in the interest of

simplicity).

2.1h Section 10:- The next objection taken by the
Fedaration is to section 10. It wants addition of the
worde "as also repair and recondition charges incurred on
the goods”.  (No such objection was urged in the first set
of objections). We have examined the suggestion and find
that it has no relationship with sub-section (3) which

merely speaks of the hirer’s 1liability accrued prior to

m

termination of hire-purchase agreamant, The words
proposed to be added are also ambiguous. Accordingly, the

said suggestion is not acceptable.

2.16 Section_11:- Saveral objections have been made with

respect to section 11. section 11 which has remainad
untouched by the 1983 (Amendment) RBRill provides for a
right in the hirer to appropriate payments in respect of
two or more agreements. The section entitles the hirer to
;peciry the agreements to which the payment made by him
should be appropriated and aleso provides for the situation
where he does not indicate such prafarence. Tha
Federation wants that section 11 should be doleted
altogether. By dealeting this section, the said Fedsration
wants to have an unregulated discretion in the

owher S inAancier Lo appropriate  the payments made by the



Birer in such manner as the owner thinks fit. It i=
pointed  out by the Federation that if the yright to
indicate appropriation i1is given to the hirer, 1t may lonad
to  <erious prejudice to the owner in certain situations,
It submitted, "It is likely that at a particular point of
time a hirer, who is having three or four Hire Purchace
Agresments with a Hire-Purchase Financier may have a large
numbar of arrears in one or two accounts, while the «athor
aceounts may be with only a smaller nhumber of arrears. n
such an event, if either the Hirer is given the authority
to appropriate the amount paid as he wishes or if tha
Financiar has to appropriate it only againgt the arcounts
in the order in which they were entered into, it is liknaly
that the accounts with Jesser arrears may get ocloand
faster, whereas those with largsr arrears will remain as
is.” (drawn from the first set of objections). The Law
Commission does not ses much merit in  this ohjection,
Section 11 recoghises and gives effect to a well-lnown
principle of law of contract (vide sections 59 and 60 of
the Indian Contract Act, 1872) and there is no good reasmn
to make a departure therefrom. The situation contemplatsd
hy the Federation is more imaginary than real. Henecon, we

do not recommend any change in section i11.

2.17 Section 12:- Section 12 of the Act has remained

untouchaed by  tha 1989 Amendment Bil11 except for addition

of the words "together with such incidental charges  and

D

expenses as o may  be payable  under  the terms  of this



agrecment”  after  the words “under the Hire Purchaseae
Agrecment” in  sub-section (4). The Federation, however,
has 1 aised sevaral objections to section 12, which are  to

the {aollowing offect: -

(a) The words or if his consent 1is unreasonably
withheld, without his consent” at the end of sub-section

(1) =hould be deleted.

(b) Sithb-gsection (2) should be deleted altogethar,
Similarly, sub-section (3) and the explanation thearetao

should also be deleted.

2.17.1 The Federation’'s aobjections are based upon  tha
following reasoning: "A  hire-purchase agreement is
bazsically like a contract of bailmeﬁt where the Aasset of
hire-purchase financier 1is entrusted to a hirer in good
faith with very limited rights of using the vehicla for
his  own purpose with strict condition that he should not
part with it to any one till property in the vehicle

rasses o him. Before selecting the hirer, the financisr
makes elaborate anquiry about his credentials and
repayment Canacity and only theresafter the vehicle is
bovaht and hired to him. It may <o happenh that an
unacceptable person who has been refused finance by A
Tinancier may stealthily take pogssession of a vehicle hy

off=ring a more  than reasonable price to an esighting

hirer, Once the vehicle is in his custody, hs can  dna)



with it as he likes and eaven dismantle it and thus «hoal
the (inancier., If the financier refuses to assign the
contrnft; tLhe hirer has been permitted to refer the matton
to A court of law which in effect will only mean that the
matter will be dragging for a number of years and in  tha

meantima ho payment will be forthcoming..... (drawn (rom

the first set of suggestions which 1is substantially

similar to the objections/suggestions in the revised set).
2.17.2 There appears to be some substance in this
objection. Keeping in view the objections and

apprehensions expressed by the Federation and with a view
to  protecting the interests of both the hirers and the
owners  (financiers), sub-section (2) has been recast

herewith, while no change 1is recommended in any other

sub-sectiong of this section. Sub-s=ction (2) is recast
as f-lj] Towea
"(2). (a) Every request for according consent (m

such assignment shall be in writing and the owner
shall reply to the same in writing within one weelk
of the receipt of such request.

(k) IT the owhner withholds his consent tao the
assignment by the hirer of his right, title  and

st under the Hire Purchase Agreement on the

=
T

-

1T

aground that his demand for an amount o

coemsjderation of  which there igs no mention in the



Hire Purchase Agreement, is not satisfied or agreed
to, the congent shall be deemed to be unreasonahly

withheld."”

2.17.3 The above substitution of sub-gection (2) takes
care of the apprehensions of the ownhers/financiers., The
scheme of the section is that where the owner unreasonably
withholds his consent to assignment of hirer’s right,
title and dinterest under the Hire Purchase Agresmont, it
shall be permissible for the hirer to go ahead and assign
his right, title and interest without the consent of the
owhet ., For this purpose, the section defines what is an
unreasonable withholding of consent by the owner. If the
withholding of consent 1is not unreasonable within tha
meaning of the section, the hirer cannot assign his right,
title and interest without obtaining the consent ~f the
ownet, Now sub-section (2), as recast by the LAaw
Commission clarifies that only where consent is refusasd on
the around that the owner’s demand for a higher amount
which does not form part "of the agreement is rnot
satisfied, the withholding of consent shall be deemed to
be unreasonable within the meaning of sub-section (1),
entitling the thirer to assign his right, title and
interest under the Agreement without obtaining the consant

of the owner,



ction 13:- No objections have been raissd with

2.18 S

WD

regpect to section 13 which has also remained untouched by
the 1989 Amandmont Bi11.

2.10 Section_14:- Section 14 has remained untouchad by

the 1989 Amendment Bill, It sets out the obligations of

the hirer in the matter of the care to be taken of hired

goods, The Federation, howevetr, has raised cartain
objections to  it. They are - (i) clause () of
sth-section (1) should be deleted and (ii) at the end of

ub-section (2), the words "or on loss of goods itself”

(V3]

should be added. In the revised set of objections, a
fresh suggestion is made to the effect that in clause (a)

of  <sub-section (1), the words "subject to reasonable wanar

and tear” shall be added.

2.19.1 We have carefully considered the suggestions of tha
Federation including the reasons stated in support thore
of (mentioned in both the sets of objections) but are
unahla to  accede to the same. Section 14, as it stands,
strikes a careful balance between the rights and
obhligations of  the hirer as well as the ownar. Dalation
of claucge (b): o} sub-gection ({) will create a  very
anomalous  situation and would be extremaly unjust to tha
hirer besides being unreasonable in the context of <uch
agresments, The proposed addition of words at the ond ~f

sub-section (2) would be inconsistent with the provicione



of aulb-csection (1). The new objection raised with respect
to clause  (a) of sub-section (1) is equally unfoundad,

Section 14 will, accordingly, remain unchanged.

2.20 Section 15:~ No objections are raised with ri1espect

9]

to ion 15 which has also remained untouched by the

i

2c

s

0

Amendment Bill.,
2.21 Section 16:- Section 16 speaks of the obligation of
the hirer to give information as to whereabouts of the
goods. The Federation has suggested that the words “"where
the goods are at the time when the information is given or
if it 18 sent by post, at the time of posting” appearing

at the end of sub-section (1) should be substituted by the

"words “"the time, date and place to enable the owner to

inspeact the goods within a period of 14 days from the date
of the receipt of information from the hirer”. In the
revisad set of objections, yet énother obligation is
sought. to be cast wupon the hirer viz., to produc» the
goods for inspection by the owner. In our opinion ths
first mentionad suggestion is - reasonable and is
accordingly accepted but not the second-mentioned one (put

forward in the revised set of objections).

2.21.1 The next suggestion of the Fedeation with respect
to section 16 relates to sub-section (2) thereof, The

Federation suggests that the words "he shall be punizhable

0

with Tfine which may extend to Rs.200/-" appearing at the



end of sub-section (2) should be substituted by tha words
“the ownar may take action 1in accordance with the
provisions of clause (b) of sub-section (2) of section
18." The Law Commission is, however, not in favour of this
suggestion. The rights of the owner are amply protected
by sub-section (2) of section 18 and it is unnecessary to
add yet another right of termination by way of sub-section

(2) of section 16. Accordingly, section 16 will read as

follows: -

"16. Obligatieon of hirer to give information _as to

whereabouts of goods -

(1) Where by virtue of a hire-purchase
agreement, a hirer is under a duty to keep in his
possession or control the goods to which the
agreement relates, the hirer shall, on receipt of a
request in writing from the owner, inform tha ownor
the time, date and place at which the goods can be
ingspacted within a period of fourteen days from the

date of the receipt of the request by the hirer,

(2) _-If}the hirer fails without reasonable cause
to give the said information within fourteen days
of the receipt of the notice, he <hall he
punishable with fine which may extend to  two

hundred rupees,”



2.22 saction_ 17:- Saction 17 provides for the rights of
the hirer in case of seizure of goods by the owner. This
section has been proposed to be amended 1in  several
particulars by the 1989 (Amendment) Bill. In particular
sub-section (5) 1is proposed to be inserted in the said

section. These proposed amendments are acceptable and are

accordingly adopted by the Law Commission.

2.22.1 Though no objections were raised 1In the [(irst
response, objections have been raised with respect
sub-cections (1), (2) or (3) of this section 1in the

set of objections. It has been submitted that the

CL

Fevis

o

words “falls short™ in sub-section (1) should be

- substituted with the word "excead”. HNo reasons are given
in  support of this change and hence the Law Commission is
unable to consider this suggestion. The other suggestion
- addition of certain words in clause (1) of this
sub-s=ction - is really superfluous since those words ars
already added by the Amendment Bill in the main limb of
the sub-section. The substitution of certain words
csuggested in sub-section (2) is also unacceptable for the
reason that the words proposed to be substituted do not
fit into the sprudﬁure or scheme of the sub-section. With
respect to suggestion for adding certain words in
sub-cection (3), no reasons have been given 1in support
thereofl., ccordingly, the suggestions given with respect

ta sub-sections (2) and (3) cannhot be accepted.



2.22.2 In sub-section (4) of section 17, the Federation

has suggested that after the words "that could be

reasonably obtained by him"”, the following words "in case

where the goods are required by any law for the time being
in force to be registered in the owners name, on the date
of such registration and 1in other cases” should be
substituted. We have not really been able to comprehend
the reasons for addition of the words suggested. The only
reason given by the Federation in its first response was
to the following effect:"But for the goods which is
subject to registration to be made by the Government, the
date of registration in the name of the owner has been
considered as the date for such valuation, vide amendmént
sub-section (2) under the forthcoming Bill. Hence, in
compliance with the said section, the sub-section (4) also
equally requires to be amended accordingly, for such
goods."” The purpose behind the provision in sub-section
(2) and the provision contained in  sub-section (4) s,
however, not identified by the Federqtion. The

substitution suggested in sub-section (4) is therefore not

acceptable.

2.22.3 So far as sub-section (5) which 1is sought to be
inserted by the Amendment Bill in section 17 is concerned,
the Federation had suggested‘ in its first set of
objections that after the words "the owner at his
discretion”™ in the last 1imb of sub—sectioﬁ,_the words “on

his reinstating the hirjng" should be inserted. It has

b



been further suggested that the following words "as 1if the
agreement had not been terminated and the owner had not
taken possession of the goods"” occurring at the end of
sub-section should be deleted. The reasons given in
support of these suggestions are wholly unacceptable.
Sub-section (5) provides for a relief to a hirer in case
of seizure of goods by the owner under clause (c) of
section 19. In such a situation, the suggestions
put-forth by the Federation cannot be accepted. 1In the
revised set of objections, wh1levthe aforesaid suggestion
is not reiterated, a new suggestion is put forward viz.,
substitution of clause (iii) of 'sub-section (5). In
effect, by means of this substitution, the Federafion
seeks to bring in the concept of ’reinstatehent of hiring’
under the hire-purchase agreement. A distinction s
sought to be made between the ‘agreement’ and the

"hiring', which has no basis in principle. We are unable

to accede to these suggestions.

2.22.4 The Government of Haryana has sugggsted that the
words "the owner, at his discretion may" should be
substituted with the words “the owner shall”. The Law
Commission agrees with the reasoning behind this change.
Once the hirer has rectified the default (on account of
which the goods were seized) there should be no further
discretion left in the owner either to return the goods or
not. He should return the gons—un1ess ofcourse, he has

disposed of the said goods befor the hirer makes the



payment or remedies the breach as contempleted by this
section. Accordingly, the last para in sub section (5) of

S.17 may be recast as follows :

"the owner shall return the goods to the hirer,
except in a case where the goods are disposed of by
way of sale or by way of hire purchase as the case
may be before the hirer makes the payment or
remedies the breach as contempleted by this
sub-section, and on such return the goods shall be
recovered and held by the hirer pursuant to the
terms of the hire-purchase agreement as if the
agreement had not been terminated and the owner had

not taken possession of the goods”.

2.23 Section_18:- Section 18, which is the first section

in Chapter V dealing with the rights and obligations of
thae ownar, entitles the owner to terminate the
hire-purchase agreement for default in payment of hire or
any unauthorised act or breach of express condition.
Sub-section (1) provides that in case . of more than one
dafault 1in the payment of hire as provi@ed in the
agreement, the owner shall be entitled to terminate the
agreement subject to section 21 and after giving the hirer
a notice in writing of not less than one waek in case the
hire is payable at weskly or lesser intervals and two
weeks’ notice in any other case, In its first set of

objections, the Federation stated that in case of even a




single default, the owner shall be entitled to terminate
the agreement. The Federation is also opposed to the
provision of giving the hirer a notice in writing of not
1a2ss than one week or two weeks, as the case may be, as
provided in sub-section (1). . The only reason given is
that since the hirer knows the dates on which he has to
make the payment, even a single default should entitle the
owner to terminate the agreement subject of course to
section 21. In the revised set of objections, the plea of
a single default is dropped but the obJécﬁion to the
requirement of notice 1is reiterated. Acceptance of this
suggestion made by the Federation would result in making
the provision in sub-section (1) very harsh. The law must
take note of the actual prevailing conditions.
Sub-section (1) of section 18 as proposed to be amended by
the 1989 (Amendment) Bill is, therefore, eminently

reasonable and should remain unchanged.

2.23.1 The amendments suggested in sub-section (2) of
section 18 are merely formal. The Fede}ation wants the
expression "agreement”, wherever it occurs to ba
substituted by the expression "hiring".' No good reasons
are assigned-for this phraseological change. The only
amendment proposed by the 18839 (Amendment) Bill in this
behalf is the substitution of the words "“together with
such incidental charges and expenses” in the place of the

words "together with such interest thereon" occurring in

the proviso to sub-section (1). This amendment 1is



perfectiy reasonable and should be accepted. Accordingly,
section 18 should remain unchanged except for the

amendments suggested by the 1989 (Amendment) Bil1l.

2.24 Section 19:- Section 19 which provides for the

rights of the owner on termination of the hire-purchase
agreement, is proposed to be amended by the 1989

(Amendment) Bil1l in the following manner:-

(i) In clause (a) of section 19 for the words "arrears
of hire due” the words “"together with such
incidental charges and expenses as may be payable

under the terms of the agreement” should ba

substituted:; and

(i1) In clause (c) for the words "to enter the premises
of the hirer and seize the goods", the words "to

seize the goods” should be substituted.

Though certain phraseological changes are suggested by the
Federation 1n this behalf, no cogent reasons are assignhed
by it in support thereof. Accordingly, secﬁ1on 19 should
remain unchanged except for the amendments proposed by the
1989 (Amendment) Bill which are accepted by the Law

Commission.



r

2.25 Section 20:- Section 20 places a restriction on the

owner’s right to recover possession of goods otherwice
than through Court. The 1989 (Amendment) B111 proposes to
change the figures mentioned in the "Explanation" appended
to sub-section (1):; for the words "“fifteen thousand
rupees” and "five thousand rupees”, wherever they occur,
the words "twenty thousand rupees" and “ten thousand

.

rupees” respectively are sought to be substituted. The
ohnly and the main objection of the Federation to this
section (as put forward in the first set of objections) is
that wherever it mentions 'hire-purchase price’, it should
be substituted by the words "net hire-purchase price”

According to the Federation, since the deposit is already
paid at the inception, that should not Be taken into
account for the purpose of determining the "statutory
proportion”. In the revised set of objections; however,
several objections "have been raised to this section.
Firstly, it has been submitted that section 20 is bad
altogether inasmuch as it violates the Fundamenta] Rights
of the owner. Alternatively, it is suggested that there
ought to be a change 1in the amounts mentioned in the
soveral clauses of the 'Explanation’. The reasons given
in support of these new suggestions are that by entering
into a hire-purchase transaction, the owner is running a
great risk and that this section has the effect of driving
the owner to court where proceedings may drag on for years
together, and that this would be putting him to greater

risk, It is submitted that this section is wholly biased



in favour of the hirers and is prejudicial to the interest
of the owners, The Law Commission does not find it
possible to agree with any of these suggestions. Firstly,
it may be noted that deposit too forms part of the
hire-purchase price. Secondly, the proportion at which
the "statutory proportion” is'fixed is fair and just. The
right of the ownher to recover possession is interfered
with only where the ‘statutory proportion’ is either paid
or tendered by or on behalf of the hirer - and not in alil
cases. Such a provision is necessary to prevent unjust
and oppressive seizures by the owners. The suggestions
put forward are, therefore, unacceptable. Accordingly,

Section 20 should remain unchanged except for the changes

indicated in the 1989 (Amendment) Bil1.

2.26 Section 21:~- Section 21 provides relief against

termination for non-payment of hire. No serious
objections have been raised by the Federation against this
provision except some phraseological changes. It may be
noted that the Amendmant Bill of 1989 has substituted the

words “"together with such incidental charges and expenses

for the wexisting words "together with ‘such interest

thereon”, This amendment 1is acceptable to the Law
Commission. There 1is no substance in the changes
suggested by the Fedaration. Accordingly, section 21

should remain unaltered except for the amendment suggested

by the 1989 (Amendment) Bill.
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2.27 Section 22:— Section 22 provides for relief against

termination of hire-purchase agreement for unauthorised
act or breach of express condition. This section has
remained untouched by the Amendment Bi11., The Federation
has also not raised any particular objection to this
provision except a certain phraseological change, the kind

of which has already been rejected by us. Accordingly,

section 22 will remain unchanged.

2.28. Section_  23:- Section 23 sets out the obligation of

the owner to supply copies and information. The 1989
(Amendment) 8111 not only proposes to amend sub-section
(1) in certain particulars but also seeks to insert
sub-section (1A) after sub-section (1). A conseqguential
amendment is also suggested 1in sub-section (3). As
proposad to be amended by the 1989 Bill, sub-sections (1)

and (1A) of Section 23 reaad as follows:-

"Section 23: Obligation of owner to supply

copies and information:

(1) It shall be the duty of the ownar to
. supply, free of cost, a true copy of the
hire-purchase agreement and a true copy of

the declaration referred to in clause (c)

of sub-section (1) of Section 3, signed by

the owner -



(a) to the hirer without undue
delay after execution of the

agreement; and

(b) where there is a contract of
guarantee to the surety on payment
made at any time before the final
payment has been made under the

agreement,.

(1A) It shall be the duty of the owner, at any
time before the final payment has been made
under the hire purchase agreement, to
supply to the hirer additioné] copies of
the hire purchase agreement and the
declaration referred to in clause (c) of
sub-section (1) of Section 3 within

fourteen days after the owner receives the

request in writing from the hirer in this

behalf and the hirer tenders tb the owner

the prescribed fees for expenses.”

\

2.28.1 The objections of the Federation relating to
sub-saction (1) of Section 23 are merely phraseological in
nature. In short, 'the Federation wants the expression
‘surety’ to be substituted by the expression ‘guarantor’
which has already been rejected in earlier part of this

report. However, in view of the Law Commission’s
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recommendation to insert sub-section (4) in section 3,
sub-section (1) of section 23 becomes superfluous and may
ba deleted. So far as sub-section (1A) proposed to be
added by the Amendment Bill is concerned, two objections
were raised by the Federation: (i) to omit the words "and
the declaration referred to in clause (c) of sub-section
(1) of section 23" and (ii) substitution of the words "and
the hirer tenders to the owner the prescribed fee for
expenses” with the words "along with the prescribed fee
towards expenses”. We are unable to see any substance in
these objections. Once a declaration has been executed as
required by section 3 and also because it accompanies the
hire-purchase agreement, its inclusion in sub-section (1A)
is totally justified. Similarly, the substitution of the
words asked for by the Federation has no particular
significance. Accordingly, it is recommended that
sub-section (1A) as proposed to be introduced by the 1989
(Amendment) Bill be incorporated in section 23 but in view
of the deletion of sub-section (1), the proposed
sub-section (1A) has to numbered as sub-section (1) in

section 23.

2.28.2 With respect to sub-sections (2), (3) and (4), the
objections of the Federation are merely phraseological in

nature and need not be dealt with individually. -



The Federation, 1inter alia, wants that the words
"sum of one rupeé" in sub-section (2) should be
substituted by the words "sum of rupees two hundred”. We
do not see any basis for this exaggerated amount.
However, the sum of rupee one in sub-section being too '
low, the words "sum of one rupee" occurring in sub-section’
(2) should be substituted by the words “"sum of ten
rupees”, With this minor change in sub-section (2), the
aforesaid sub-sections, as proposed to be amended by the
Amendment Bill, will remain unaltered. However, the
amendment proposed by clause (c¢) of Section 14 of the
Amendment Bill will not be required because the proposed

sub-section (1A) is sought to be numbered as sub-section

(1).

2.29 Section 24:- Section 24 has not only remained

“untouched by the Amendment Act, no objections have been

raised thereto by theb Federation or by any one else.

Accordingly, section 24 remains unhchanged.

2.30 Section 25:- Section 25 provides for a situation
where the hirer becomes insolvent. The "Amendment Bill
proposes to insert a proviso to sub-section (2) of section

25 as under



"provided that before any such permission is
granted, the Insolvency Court, or the court, as the
case may be, 1in which the winding up proceedings
are pending, shall grant the owner an opportunity

of being heard in the matter.”

2.30.1 While the Federation has not taken any objection to
sub-saection (1) of section 25, 1t has asked for
substantial changes both in sub-section (2) as well as .in
the proviso proposed to be added thereto by the Amendment
Bill. Sub-section (2), as it stands, reads : "The
official Receiver or the liquidator, as the case ma& be,
may with the permission of the Insolvency Court or the
Court 1in which the winding up proceedings are pending,
assign the rights of the hirer under the agreement to any
other person, and the assignee shall have all the rights
and be subject to all the obligations of the hirer under
the agreement”. The Federation wants sub-section (2) to
be substituted altogether,. The substituted provision
suggested by the Federation makes no reference to the
Court. At the same time, it creates an obligation upon
the official Receiver or ligquidator to inform the owner
within 7 days of his taking charge about the insolvency of
the hirer and also to 1intimate the owner whether he
intends to continue to make the periodic payments under
the agreement of return the goods subject to rebate
provided by section 8. While the substitution suggested

by the Federation cannot be accepted in its entirety, it



must be conceded that there 1is some force in 1its
submissions. Accordingly, it is recommended that after
sub-section (1), a new sub-section, namely, sub-section

(1A), may be inserted, which shall read as follows

"(1A) The official Receiver or liguidator, as the
case may be, shall, subject to the orders
of the Insolvency Court or the Court, if
any, 5nf0rm the owner, as soon as he takes
possession of the hired goods, of the fact
of his taking possession of the hired goods
and shall also intimate the owner whether
he proposes to continue to make ‘the
payments in accordance with the
hire-purchase agreement. On receiving such
intimation, it shall be open to the owner
to approach the Insolvency Court or the
Court, as the cage may be, for appropriate

directions.”

2.30.1 With the incorporation of the aforesaid sub-section
(1A), the objections of the Federation with respect to
section 25 wquld be substantially met, Accordingly,
sub-section (2) along with 1its proviso proposed to be
amended by the Amendment Bill, and the ‘Explanation’ shall

remain unchanged.



2.31 Sections 26 and 27:- Sections 26 and 27 have

remained untouched by the Amendment Bill. No objections
have been raised with respect to these sections.

Accordingly, sections 26 and 27 will remain unchanged.

2.32 Sectioh 28:- Section 28 contemplates a situation

where the enforcement of the right of the owner to recover
possession of goods from a hirer 1is subject to a
restriction and during the subsistence of such
restriction, the hirer refuses to give up possession of
the goods to the owner, The section says that such a
refusal on the part of the hirer shall not be treated as
conversion of the goods. This section remains untouched
by the Amendment Bill. The Federation has, however, asked
for a total substitution of the section including its
title. According to the substitutijon suggested by the
Federation, an obligation is placed upon the hirer not to
refuse to give possession of the goods and not to seek any
restriction on the owner’s right to obtain possession. It
is obvious that the substitution suggested by the
Federation is a]together a different proposition from the
provision contained 1in section 28, Section 28 indeed
states the obvious. 1If the right of the owner to recover
possession is subject to a restriction, it is obvious that
the refusal of the h1fer to give up possession of the
goods, during the subsistence of such restriction, cannot
be treated as conversion., Accordingly, we see no

justification to make any change in section 28,



2.33 Section 29:- Section 29 deals with service of

notice. The slight amendment suggested by the Federation
is phraseological in nature and does not constitute any
real change. Section 29 shall accordingly remain

unchanged.

2.34 Section 30:- Section 30 confers upon the Central

Government the power to gxempt hire-purchase agreements
relating to certain categories of goods from the operation
of sections 6, 9, 10, 12 and 17. The submission of the
Federation is that this section should be deleted
altogether. We are not agreeable to the said suggestion.
The power of exemption is provided té meet various
contingencies and other exigencies which may arise in
future and which may call for special treatment. Section
30 has not only specified the sections from which

exemption can be granted but it has also specified the

situations in which such power can be exercised. i1t is,
accordingly, a well-defined provision containing
sufficient guidance. This 1is also a well-established

feature of legislation to which no valid objection can be

taken. Section 30 should, therefore, remain unchanged.

2.35 Section 31:- Section 31 merely states that the Act

shall not apply in relation to any hire-purchase agreement
made before the commencement of the Act. No objections

are urged with respect to this section. Similariy, no



objections are wurged with respect to Sections 32 and 33
proposed to be inserted by the 1989 (Amendment) Bill1.
Saction 32 - confers the rule-making power uponh the
Government and Section 33 contains, what is called, the
‘removal of difficulties clause’. For obvious reasons,
the Federation has not raised any ijections to these
sections. No comments are called for from the Law

Commission on these provisions.

Before concluding, the Law Commission is of the
opinion that new sections be 1inserted inv the Act, 1
dealing with the insurance of the goods which are the
subject-matter of a hire-purchase agreement and the other
regarding the application of law relating to illegal
contracts. The new sections, numbered 28A and 28R shall

read as follows:-

“28A. Insurance.- (1) The owner may require any
goods comprised in a hire purchase agreement to be
insured, and at all times during the ber1od of the
agreement kept insured, in the names of the owner
and the hirer against any risk ‘that the owner

thinks _fit at the expense of the hirer.

(2) Where in respact of the insurance of goods
comprised in a hire purchase agreement, the insurer
allows a no-claim rebate or a rebate of a similar

nature, the hirer under the agreement is entitled



to the benefit of the rebate, and any person who
knowingly pays or allows any such rebate to the
owher under the agreement shall not be relieved of

his obligation towards the hirer.

(2) Nothing in this section shall 1imit or restrict
the right of the owner to provide insurance without

charge to the hirer.”

The Commission thinks it equally advisable, in the

interest of both the hirer and the ownher that the Act

should

specifically provide for the enforceability of the

agreements which contravene any of the provisions of the

Act.

Accordingly, the following provision be inserted as

Section 28B:

"288. Application of law relating to 1illegal
contracts.- If an agreement has been entered into
in contravention of any of the provisions of this
Act or an act which contravenes any of the
provisions of this Act, is committed 'in the course
of the performance of an agreement, it shall not
make the agreement illegal and the agreement shalil
be and Sha}1 cohtinue to be binding and enforceabls
except with respect to the provisions inconsistent

with the Act.”
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We recommend accordingly. For the sake of
convenience, the Amendment Bill to be introduced in the

Parliament is appended herewith {Annexure-A). The

appended Bil1l incorporates the provisions of the
Hire-Purchase (Amendment) Bill, 1939, as well as those

suggested by the Law Commission, to the Hire-Purchase Act,

D

1872 and the Hire-Purchase (Amendment) Bill, 19898. For
the sake of convenience and ready reference again, we have
set out in Annexure-B the Hire-Purchase Act, 1972
incorporating the amendments proposed in the Hire-Purchase
(Amendment) Bil1l, 1999 (Annexure-A). In other words, if
all the amendments suggested by the Law Commission are
accepted by Parliament, the Hire-Purchase Act, 1972 would

read as set out in Annexure-B.

(MR.JUSTICE B. P. JEEVAN REDDY) (RETD.)

CHAIRMAN
N/ /Jﬁ ‘5{) o
(MS.JUSTIC ILA SETH)(RETD) (DR.N.M.GHATATE) (DR.SUBHASH C.JAIN)
MEMBER MEMBER MEMBER-SECRETARY

DATED:17 MARCH, 1999
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FOOTNOTES AND REFERENCES

CHAPTER 11

Shri Vinod Kumar Kothari

Shri Sunil Kamoria

See "General Note"” to the Act 1in the Current Law

Statutes Annhotated, 1965, Sweet and Maxwell, London,

p.39.

Suggestions by Mr Vinod Kumar Kothari and Mr Sunil
Kanoria whose views have been echoed by the

Faderation of A1l India Hire Purchase Financiers.,
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ANNEXURE-A

Bi11 No. of 1999

THE HIRE-PURCHASE (AMENDMENT) BILL, 1999

BILL

to amend the Hire-Purchase Act, 1972,

Be it enacted by Parliament in the Fiftieth Year

of the Republic of India as follows :-

1. Short title and commencement.- (1) This Act may

be called the Hire-Purchase (Amendment) Act, 1999.

(2) It shall come into force on such date as the
Central Government may, by notification in the Official

Gazette, appoint.

2. Amendment of Section 2.- In Section 2 of the

Hire-purchase Act, 1972 (hereinafter referred to as the

principal Act),-
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(a) for clause (c), the following clause shall be

substituted, namely :-

‘{c) "hire-purchase agreement” means

(i) an agreement under which goods are 1let
on hire and under which the hirer has an
option to purchase them in accordance with

the terms of the agreement and

(i1) an agreement for the sale of goods
under which the purchase price or part of it
is payable in instalments, and the property
in the goods 1is to remain 1in the owner
(hotwithstanding that the hirer is to be in
possession of the goods ) until such
conditions as to the payment of instalments
or otherwise, as may be specified in the

agreement, are fulfilled.’

(b) for clause (d), the following clause shall be

substituted, namely :-

*(d) "hire~purchase price” means the total sum
payable by the hirer under a
hire-purchase agreement in order to
complete the purchase of or the

acquisition of property in, the goods to
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which the agreement relates; and includes any sum so
payable by the hirer under the hire-purchase
agreemant by way of a deposit or other init1é]
payment, or credited or to be credited to him under
such agreement on account of any such deposit or
payment, whether that sum is to be or has bean paid
to the ownher or to any other person authorised by
the owner or 1s to be or has been discharged by
payment of money or by_transfer or delivery of goods
or by any other means; but does not include any sum
payable as a penalty or as compensation or damage
for a breach of the agreement, and also does not

include any sum -

(i) payable as expenses for delivering
the goods to the hirer and the
installation thereof, in accordance with

the terms of the agreement, or

(ii) payable as any fee, in respect of
the goods and the agreement, for the
. purposes of registration or otherwise
under any law for the time being in

force, or

(ii1) payable as insurance premium, or
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(iv) payable as penalty, compensation or

damages for a breach of the agreement.'’

(c) for clause (f), the following clause shall be

substituted, namely :-

(f) "owner"” means the person who lets or has
let, or the person who delivers or has
delivered possession of goods, to a hirer
under a h1re-purqhase agreement and
includes a person to whom the owner’s
property in the goods or any of the
rights or liabilities under the agreemeﬁt
has passed by assignment or‘by operation

of law.’

(d) After clause (f), the following clause shall

=
D

o ihserted namely :-

Y(fF) "prescribed” means prescribed by rules

made under this Act;’

2. Amendment of Section 3.- For section 3, the

following section shall be substituted, namaly :-

*3. Hire-purchase agreement to be 1in writing and

signhed by parties thereto.-



(1) Every hire-purchase agreement shall be-

(a) in writing;

(b) signed by all parties thereto;
and

(c) accompanied by a declaration in
the prescribed form containing the
main rights and obligations of the
hirer and signed by all the parties

to the agreement.

(2) A hire-purchase agreement shall be void
against the hirer if any of the
requirements specified 1in sub-section (1)

has not been compiled with.

(3) Where there is a contract of guarantee,
the hire-purchase agreement shall be signed
by the surety also, and if the hire-purchase
agreement 1is not so s1gned; it shall be

voidable at the option of the ownher.

(4) The Hire-purchase Agreement and the
declaration shall be executed in two sets,
duly signed by the parties. One such set

shall be handed over to the hirer and where



- 106 -

there is a surety, yet another set to
surety, immediately after the execution

the Agreement.’

Amendment of section 4.- In section 4 of the

principal Act in sub-section (1),-

(a) 1in clause (d), the word "and", occurring at

the end, shall be omitted;

(b) in clause (e), the word ";and" shall be added

at the end;

(c) after clause (e), the following clause shall

be inserted namely :-

"(f) such additional particulars as may

be prescribed.”;

(d) for _sub-section (2), the following

sub-section shall be substituted, namely :-

"(2) Where any part of the hire-purchase
price is, or is to be, paid or given
otherwigse than in cash or by cheque, the
hire-purchase agreement shall contain a
description of that part of the

hire-purchase price, and shall also state

the

of
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the date on which such part is to be paid
or given and the value thereof as, agreed
to by the parties or where different
portions of such part are to be paid or
given on different dates, the date on
which each such portion is to be paid or
given and the value thereof as agreed to

by the parties,'

4, Amendment of section 7.- In section 7 of the

principal Act,-

(a) for sub-section (1), the following sub-section

shall be substituted, namely :-

(1) In this section

(a) "Cash price of goods” means the price at
which a prospective buyer may, at the date of the
hire purchase agreement, purchase the goocds for

cash:

(b) “"deposit” means any sum payable by the hirer
under the hire-purchase agreement by way of
deposit or other initial payment credited or to
be credited to him under the agreement on account

of - any such deposit or payment, whether that sum
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is to be or has been discharged by payment of
money or by transfer or delivery of goods or by

any other means;

(c) "hire purchase charges” means the difference
between the balance hire purchase price and the

balance cash price of the goods:

(d) "“balance cash price of goods” means the cash

price of goods less any deposit;

(e) "balance hire purchase price” means the hire

purchase price less any deposit;

(f) ‘"statutory hire purchase charges” means the
amount as determined by the formula contained in

sub-section (2)':

(b) for sub-section (2), the following sub-section

shall be substituated, namely :-

"(2) The statutory hire-purchase charges shall
be an amount calculated (at the rate of eighteen
per centum per anhum, or 1if a lower rate is
specified under sub-section (3) at such lower rate)

in accordance with the following formula:-



- 109 -

SC = NC x R x T
100
where SC -~ represents the statutory

hire-purchase charges:

NC - represents the net cash price:
R - represents the rate; and
T - represents the time expressed in

years and fractions of years, that
elapses between the date of.the
agreament and the daﬁe on which the
last hire-purchase instalment is

payable under the agreement.

"Illustration to sub-sections (1) & (2): A, a

hirer purchases a car from B, the ownher, on hire
purchase basis. The <cash price of the car is
Rs.65,000/- . A pays a deposit of Rs.15,000/- on

the date of hire purchase agreement which means
that Rs.50,000/- is the balance cash price of the
car, The rate of interest permitted by this
section is 18% per annum. The period of agreement
between the parties is five years and the balance
hire-purchase price is payable in 60 equal monthly

instalments. Accordingly, applying the above
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formula, the statutory hire purchase charges in
this case would be Rs.45,000/- arrived at in the

following manner-—

50,000 x 18 x 5 = Rs.45,000/-

100

The hire purchase charges cannot exceed the
statutory hire purchase charges. Thus in this illustration,
the hire purchase price is Rs.1,10,000/i.e., Rs.65,000/plus
Rs.45,000/-. The balance hire purchase price is
Re.95,000/i.e., Rs.1,10,000/- minus Rs.15,000/(deposit).
This sum of | Rs.95,000/~ is payable 1in 60 monthly

instalments.

Further this amount of Rs.45,000/- being the
statutory hire purchase charges should be worked out by the
parties on the date of entering into the hire purchase

agreement and should be mentioned in the agreement as such.”

(c) in sub-section (3),-

(i) the words ", being a rate which shall not be

less than ten per _centum per annum,” shall be

omitted:
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(ii) for the words "statutory charges", the words

"statutory hire-purchase charges” shall be
substituted;
(d) sub-sections (4), (5) and (6) shall be omitted.
5. Insertion of new section 7A.- After section (7)

of the principal Act, the following section shall be

inserted, namely :-

"Section 7 A - Hire Purchase Charges not to exceed
Statutory Hire Purchase Charges: Any stipulation in the
hire-purchase agreemént whereunder the hirer is obliged to
pay hire purchase charges in excess of the statutory hire
purchase charges as specified in sub-sections (1) and (2) of
section 7 shall be null and void and shall not be
enforceable, Any owner collecting hire purchase chargas in
excess of the statutory hire purchase charges shall refund
the amount so collected with interest at the rate of 18% to
the hirer immediately after it is collected or whenaver it
is demanded by the hirer. If the owner fails to discharge
this obligation, it shall be open to the hirer to approach

the court for recovering the said excess amount.

6. Amendment of section 9.- For sub-sections (1) and
(2), the following sub-sections ehall be substituted,

hamely: -
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‘g, Right of hirer to purchase at any time with

rebate. -

(1) The hirer may, at any time during the
continuance of the hire-purchase agreement and
after giving the owner not less than fourteen days’
notice in writing of his intention so to do,
complete the purchase of the goods by paying or
tendering to the owner the hire-purchase price or
the balance thereof together with such incidental
charges and expenses as may be payable under the
terms of the agreement, as reduced by the rebate

calculated in the manner provided in sub-saction

(2).

(2) The rebate for the purposes of sub-section
(1) shall be an amount calculated at the rate of
18% (or at such lesser rate of interest as may have
been provided 1in the Agreement) on the amount
outstanding on the date on which the hirer seeks to

complete the purchase of goods.

Illustration: For the purpose of this

illustration, the figures as mentioned in the
illustration to sub-section (2) of section 7 are
adopted. The hirer seeks to exercise the option to
purchase the goods as contemplated by this section

at tha end of three years i.e., after 36 months.
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Twenty-rfour months are stil} remaining. In such a
case, the hirer will be entitled to a rebate of

Rs.6,840/- worked out in the following manner:

In this {1llustration (as contained in section 7),
the monthly instalment is Rs.1583.33p. i.e.,
Rs.95,000/- divided by 60. The hirer has paid 36
insta]ménts, which means he has paid Rs.56,999.88p.,
i.9. Rs.57,000/- and the balance payable is
Re.38,000/-. But, since he has opted to purchase at
the end of 36 months, he is entitled to a rebate of
Rs.6,840/-, which means that he has to pay

Rs.31,160/- for purchasing the goods.’

7. Amendment of section 10.- In section 10 of the

principal Act,-

(a) in sub-section (1), the words "sub-section (9)"
in the end shall be substitutéd by the words

"section 9":

(b) 1in sub-section (1) the words “together with
such incidental charges and expenses as may ba
payable wunder the terms of the agreement” shall

be added at the end.
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Amendment of section 12.- In section 12 of the

principal Act, for sub-section (2), the following

sub-section shall be substituted, namely :-

9.

“(2). (a) Every request for according consent for
such assignment shall be in wiriting and the owner
shall reply to the same in writing within one week

of the receipt of such request.

(b) If the owner withholds his consent to the
assignment by the hirer of his right, title and
interest under the Hire Purchase Agreement on the
ground that his demand for an amount or
consideration of which there is no mention in the
Hire Purchase Agreement, is nhot satisfied or agreed
to, the consent shall be deemed to be unreasonably

withheld."”

Amendment of section 16.- For sub-section (1),

the following sub-section shall be substituted, namely:-

(1) Where by virtue of a hire-purchase
agreement, a hirer .is under a duty to keep in his
possession or control the goods to which the
agreement relates, the hirer shall, on receipt of

a request in writing from the owner, inform the

owner the time, date and place at which the goods
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can be inspected within a period of fourteen days
from the date of the receipt of the request by

the hirer.’

10. Amendment of section 17.- In section 17 of the

principal Act,-
(a) in sub-section (1),-

(i) in the opening portion, after the
words "by which the hire-purchase price", the
words "together with such incidental charges and
expenses as may be payable under the terms of tHe

agreement" shall be 1inserted:

(i1) 1in clause (11),’the words "on the

date of seizure” shall be omitted:

(b) 1in sub-section (2), in the opening
portion, for the words "the value of any goods on
the date of seizure"”, the words "the value of anhy
goods 1in a case where the goods are required by any
law for _the time being in force to be registered in
the owner’'s name, on the date of such registration
and in any other case on the date of seizure” shall

be substituted;
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(c) after sub-section (4), the following

sub-section shall be inserted, namely:-

"(5) Where the owner seizes the goods under clause
(c) of section 19, the goods 1let under a hire-purchase
agreement and if, within fourteen days of the date of such

seizure, the hirer-

(i) pays or tenders to the ownar the hire in
arrears up to the date of payment or tender,
together with such incidental charges and expenses

as may be payable under the terms of the agreement:

(ii) remedies any breach of agreement or
(where he is unable to remedy the breach by
reason of the fact that the owner has seized the
goods) pays or tenders to the owher the costs and
expenses reasonably and actually dincurred by
the owner in doing any act, matter or thing

necessary to remedy the breach:

(ii1) pays or tenders to the owner the
reasonable costs and expenses of the owner of and
incidental to his seizure of the goods and of his
returning them to or to the order of the hirer,
the owher shall return the goods to the hivrer,
except 1in a case where the goods are disposed of

hy way of sale or by way of hire purchase as the
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case may be before the hirer makes the payment or
remedies the breach as contempleted by this
sub~section, and on such return the goods shalil
be recovered and held by the hirer pursuant to
the terms of the hire-purchase agreement as if
the agreement had not been terminated and the

owner had not taken possession of the goods’.

11. Amendment of Section 18.- In section 18 of the
principal Act, in sub-section (1), in the proviso, for the
words “"together with such interest thereon”, the words

together with such incidental charges and expenses” shall

be substituted.

12. Amendment of Section 19.- In section 19 of the

principal Act, -

(i) in clause (a), after the words "arrears of
hire due” wherever they ocaour, the words
"together with such incidental charges and
expenses as may be payable under the terms of the

agreemept” shall be inserted:

(ii) in clause (c), for the words "to enter the
premises of the hirer and seize the goods™, the

words "to seize the goods” shall be substituted.



13. Amendment of Section 20.- In section 20 of the
principal Act, in sub-section (1), for the words "fifteen
thousand rupees” and "five thousand rupees”, wherevar

they occur, the words "twenty-five thousand rupees” and

"tan thousand rupees" shall, respectively be substituted.

14, Amendment of Section 21.- 1In section 21 of the

principal Act, for the words "together with such interest

thereon”, the words "together with such incidental

charges and expenses” shall be substituted.

15.

Amendment of Section 23.- In section 23 of the

principal Act, -

(a) For sub-section (1) of the principal Act, the

following sub-section shall be substituted, namely: -

“(1) It shall also be the duty of the owner,
at any time before the final payment has been made
under the hire-purchase agreement, to supply to the
hirer additional copies of the hire-purchase
agreement and the declaration referred to in clause
(c) of sub-section (1) of section 3 within fourteen
days after the owner receives tha request in writing
from the hirer in this behalf and the hirer tenders

to the owner the presecribed fees for expenses”:
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(b) In sub-section (2) of the principal Act, for the

words

“sum of one rupee”, the words “sum of ten

rupees” shall be substituted:

Amendment of Section 25.-

(a) After sub-section (1), the following sub-section

shall be inserted, namely:-

“(1A)

(b)

The official Receiver or liquidator, as the
case may be, shall, subject to the orders of
the 1Insolvency Court or the Court, if any,
inform the ownher, as soon as he takes
possession of the hired goods, of the fact
of his taking possession of the hired goods
and shall also intimate the owner whether he
proposes to continue to make the payments in
accordance with the hire-purchase agreement.
On receiving such 1intimation, it shall be
open to the owner to approach the Insolvency

Court or the Court, as the case may be, far

appropriate directions.”

In sub-section (2), the following provisgo shall

be inserted at the end, namely:-
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“"Provided that before any such permission is
granted, the Insolvency Court or, as the case may
be, the court in which the winding up proceedings
are pending shall grant the owner an opportunity of

being heard in the matter."

Insertion of new sections 28A and 28B.- After

28 of the principal Act, the following sections

shall be inserted, namely:-

.

"28A. Insurance.- (1) The owner may require any
goods comprised in a hire purchase agreement to bhe
insured, and at all times during the pariod of the
agreement kept insured, in the names of the owner
and the hirer against any risk that the hirer thinks

fit at the expense of the hirer.

(2) Where in respect of the insurance of goods
comprised in a hire purchase agreement, the insurer
allows a no-claim rebate or a rebate of a similar
nature, the hirer under the agreement is entitled to
the beneafit of the rebate, and any person who
knowingly pays or allows any such rebate to the
owher under the agreement shall not be relieved of

his obligation towards the hirer.
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(3) Nothing in this section shall 1imit or restrict
the right of the owner to provide insurance without

charge to the hirer.

288. Application of law relating to 1illegal
contracts.- If an agreement has been enterad into in
contravention of any of the provisions of this Act
or an act which contravenes any of the provisions of
this Act, 1is committed in the course of the
performance of an agreement, it shall not make the

adgreement 11legal and the agreement shall be and

shall continue to be binding and enforceable except with
respect to the provisions inconsistent with tﬁe Act.”

18. Insertion of new section 32 and 33.- After saction
31 of the principal Act, the following sections shall bhe

ihserted, namely:-

"32. Power to make rules .- (1) The Central
Government may, by notification in the Official
Gazette, make rules for carrying out the provisions

of this Act.

(2) In particular and without prejudice to the
generality of the foregoing power, such rules may
provide  for all or any of the following matters,

namely: -
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(a) the form and manner in which all or
any particulars shall be specified 1in avery
hire-purchase agreement under clause (c) of

sub-section (1) of section 3:

(b) the additional particulars which
shall be specified in every hire-purchase

agreement under clause (f) of sub-section (1) o

J

f‘

section 4:

(c) any other matter which is raquired to

be, or may be, prescribed.

(3) Evary rule made by the cCentral
Government wunder this Act shall be laid, as soon
as may be after it is made, before each House of
Parliament, while it is in session, for a total
period of thirty days which may be comprised in
ohe session or in two or more successive

ssions, and 1if, before the expiry of the

V]
[

session immediately following the session or the
successive sessions aforesaid, both Houses agree
in making any modification in the rule or both
Houses agree that the rule should not be made,
the rule shall thereafter have offect only in
such modified form or be of no effect, as the

CAse may be: ¥} however, that any such
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modification or annulment shall be. without
prejudice to the validity of anything previously

done under that rule.

33. Power to remove difficulties.- (1) If any
difficulty arises in giving effect to the ﬁroyisions
of this Act, the Central Government may, by order:
published in the Official Gazette, make such
provisions not inconsistent with the provisions of

this Act as may appear to be necessary for removing

the difficulty:

Provided that no such order shall be made
after the expiry of a period of five years from the

commencement of this Act,

(2) Every order made under this section
shall be laid, as soon as may be, after it is made,

before each House of Parliament”.
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. ANNEXURE-B

THE HIRE-PURCHASE ACT, 1972
(Incorporating the amendments of the Hire-Purchase (Amendment)

Bi11, 1999)
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THE HIRE-PURCHASE ACT, 1972 ~
(Incorporating the amendments of the Hire-Purchase (Amendment)f

Bi11, 1999) B

An Act to define and regulate the rights and duties of parties
to hire-purchase agreements and for matters connhected

therewith or incidental thereto

Be it enacted by Parliament in the Twenty-third Year

of the Republic of India as follows: .

CHAPTER 1
Preliminary

1. Short title, extent and commencement.- This Act may be

called the Hire-Purchase Act, 1972.

(2) It extends to the whole of India except»the State of

Jammu and Kashmir.

\
(3) It shall come into force on such date as the Central

Government may, by notification 1in the official Gazette,

appoint.

2. Daefinitions - In this Act, unless the context

otherwise reqguires -
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(a) "contract of guarantee” 1in relation to any
hire-purchase agreement, means a contract whereby a
person (in this Act referred to as the su}ety)
guaranteed the performance of all or any of the

hirer’'s obligations under the hire-purchase agreement:

(b) "hire” means the sum payable periodically by the

hirer under a hire-purchase agreement:
(c) "hire-purchase agreement” means

(i) an agreement under which goods are Jet on
hire and under which the hirer has an option
to purchase them in accordanée with the terms
of the agreement and

(ii) an agreement for the sa]e of goods under
which the purchase price or part of it is
payable in 1nstaiments, and the property in
the goods 1is to remain in the owner
(notwithstanding that the hirer is to be in
possession of the goods) until such conditions
as to the payment of 1nsta1meﬁts or otherwise,
.4s may be .specified 1in the .agreement, are

fulfilled.

(d) "hire-purchase price” means the total sum payable
by the hirer under a hire-purchase agreement in order

to complete the purehase of or the acquisition of
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property in, the goods to which the agreement relates:
and includes any sum so payable by the hirer under the
hire-purchase agreement by way of a deposit or other
initial payment, or credited or to be credited to him
under such agreement onh account of any such deposit or
payment, whether that sum is to be or has beeﬁ paid to
the owner or to any other person authorised by the
owner or is to be or has been discharged by payment of
money or by transfer or dalivery of goods or by any
other means: but does not 1np1ude any sum payable as a
penalty or as compensation or damage for a breach of

the agreement, and also does not include any sum -

(1) payable as expenses for delivering the
goods to the hirer and the 1installation
thereof, in accordance with the terms of the

agreement, or

(i) payable as any fee, in respect of the
goods and the agreement, for the purposes of
registration or otheiwise under any law for

\

the time being in force, or
(iii) payable as insurance premium, or

(iv) payabhle as penaity, compensation or

damages for a breach of the agreement.'’
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(e) "hirer” means the person who obtains or has
obtained possession of goods from an owner undar a
hire-purchase agreement, and includes a perscon to whom

the hirer’s rights or liabilities under the agreement

have passed by assignment or by operation of law:

(f) “"owner"” means the person who lets or has let, or
the person who delivers or has delivered possession of

goods, to a hirer under a hire-purchase agreement and

includes a person to whom the owner’s property in the

goods or any of the rights or 1liabilities under the
agreement has passed by assignment or by operation of

law:

(ff) “prescribed” means prescribed by rules made under

this Act;

(g) each of the words and 'expressions used and not
defined 16 this Act but defined in the Indian Contract
Act, 1872 (9 of 1872), or the Sale of Goods Act, 1930
(3 of 1930), shall have the meaning assigned to it in

that Act.

CHAPTER II

Form and Contents of Hire-~Purchase Agreements



3.
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Hire-purchase agreement to be in writing and signed by

parties thereto.-

(1) Every hire-purchase agreement shall be-

(a) in writing;

(b) signhed by all parties thereto: and

(c) accompanied by a declaration in the
prescribed form containing the main rights and
obligations of the hirer and signed by all the

parties to the agreement.

(2) A hire-purchase agreement shall be void against
the hirer 1if any of the requiremants specified in

sub-gsection (1) has not been complied with.

(3) Where there 1is a contract of guarantee, the
hire-purchase agreement shai1 be sighed by the surety
also, and‘ if the hire-purchase agreement is not so
signed, it shall be voidable at  the ;ption of the

owner .

(4) The, -Hire-purchase Agreement and the declaration
shall be executed in two sets, duly signed by the
parties. Oone such set shall be handed over to the
hirer and where there is a surety, yet another set to

the surety, immediately after the execution of the

Agreement. e



4.

Contents of hire-purchase agreements.- (1) Every

hire-purchase agreement shall state -

1'

]

to

(a) the hire-purchase price of the goods to which the

agreement relates

(b) the cash price of the goods, that is to say, the
price at which the goods may be purchased by the hirer

for cash:

(c) the date on which the agreement shall be deemed to

have commenced;

(d) tha number of instalments by which the
hire-purchase price is to be paid, the amount of each
of those 1instalments and the date, or the mode of
determining the date, upon which it 1is payable, and

the person to whom and the place where it is payable;

(e) the goods to which the agreement relates, in a

manner sufficient to 1dentify them: and
() such additional particulars as may be prascribad.

(2) Where any part of the hire-purchase price 1is, or

be, paid or given otherwise than in cash or by cheque,

the hire-purchase agreement shall contain a description of
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that part of the hire-purchase price, and shall also state the
date on which such part is to be paid or given and the value
Lthereol as, agreaed to by the parties or where diffarent
portions of such part are to be paid or given on differant

dates, the date on which each such portion is to be paid or

given and the value thereof as agreed to by the parties,

(3) Where any of requirements specified in sub-sectien
(1) or sub-section (2) has not been complied with, the hirer
may institute a suit for getting the hire-purchase agreement
rescinded; and the Court may, if it is, satisfied that the
failure to comply with any such requirement has prejudiced the
hirer, rescind the agreement on such terms as it thinks Juct

or pass such other order as it thinks fit in the Civcumatan.a\

of the case.

5. Two or more agreements when treated as a single
hire-purchase agreement.—- Where by virute of two or more
agreements in writing, none of which by itself constitutes a
hire-purchase agreaement, there is a bailment of goods and the
bailee has an option to purchase the goods and the
requirements of section 3 and section 4 are satisfied in

relation to such agreements, the agreements shall be treated

for the purpose of this Act as a single hire-purchase

1N

agreement made at the time when the last of the agreements wa

made,

CHAPTER III
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Warranties and Conditions, Limitation on Hire-purchase Charges

and Passing of Property

6. Warranties and conditions to be implied to
hire-purchase agreements.- (1) Notwithstanding . anything
contained 1in any contract, in every hire-purchase agreement

there shall be an implied warranty -

(a) that the hirer shall have and enjoy quiet

jpossesgion of the goods:; and

’(b) that the goods shall be free from any charge or
encumbrance in favour of any third party at the time when the

property is to pass.

(2) Notwithstanding anything contained in any

contract, in every hire-purchase agreement there shall be -

(a) an implied condition on the part of the owner that
he has a right to sell the goods at the time when the property
is to pass;: b
(b) an implied condition on that the goods shall be of
merchantable quality, but no such condition shall be implied

by virtiue of this clause -
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(1) as regards defects of which the owner could not
reasonably have been aware at the time when the

agreament was made, or

(i1) as regards defects specified 1in the agreement
(whether referred to in the agreement as defects or by

any other description to the 1like éffect), or

(iii) where the hirer examined the goods, or a sample
thereof, as regards defects which the examination

ought to have revealed, or

(iv) if the goods are second-hand goods and the

agreemant contains a statement to that effect.

(3) Wherae the hirer, whether expressly or by

implication, -

(a) has made known to the owner the particular purpose

for which the goods are required, or

(b) in the course of any antecedent nadgotiation, has
made that purpose known to any other person by whom

those negotiations were conducted,

there shall be an implied condition that the goods shall bhe

reasonably fit for such purpose.



(4) Where the goods are let under a hire-purchase

agreement by reference to a sample there shall be -

(a) an implied condition on the part of the owner
that the bulk will correspond with the sample in

quality, and

(b) an implied condition on the part of the owner that
tha hirer will have a reasonable opportunity of

comparing the bulk with the sample.

(5) Where the goods are let under a hire-purchase
agreement by description there shall be an 1implied condition
that the goods will correspond with the desér1ption; and if
the goods are let under the agreement by reference to a sample
as well as by dascription, it shall not be sufficient that the
bulk of the goods correspond with the sample if the goode dn

not also correspond with the description.

(6) An  owner shall not be entitled to rely on any
provision in a hire-purchase agreement excluding or modifying
the condition saet out in sub-section (3) unless he proves that
before the agreemant was made the provision was brought to the

notice of the hirer and its effect made clear to him.



(7) Nothing in this section shall prejudice the
operation of any other enactment or rule of law whereby any
condition  or  warranty fa Lo be 1mplied 1in any hire-purchasa

agreement.

7. Limitation on hire-purchase charges.-

(1) In this section

(a) “Cash price of goods” means the price at
which a prospective buyer may, at the date of the
hire purchase agtreement, purchase the goods for

he

’

Cas

N

(b) “deposit” means any sum payable by the hirer
under the hire-purchase agreement by way of
deposit or other initial payment credited or to
be credited to him under the agreement on account
of any such deposit or paymeft, whether that sum
is to be or has been discharged by payment of
money or by transfer or delivery of goods or by

any other means;

(c) "hire purchase charges” means the difference
between the balance hire purchase price and the

balance cash price of the goods;
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(d) "balance cash price of goods"” means the cash price

of goods less any deposit:

(e) "balance hire purchase price” means the hire

purchase price less any deposit:

(f) "statutory hire purchase charges" means the amount
as determined by the formula contained 1n sub-section

(2).

(2) The statutory hire-purchase charges shall be
an amount calculated (at the rate of eighteen per
centum per annum, or if a Jlower rate 1is specified

undar sub-section (3) at such lower rate) in

accordance with the following formula:-

SC = NC X R x T
100
where SC -~ represents the statutory

hire-purchase charges:

.NC - represents the net cash price:

R - represepnts the rate: and



T - reprasents the time expressed in
years and fractions of years, that
elapses between the date of the
agreement and the date on which the
last hire-purchase 1instalment is

payable under the agreement.

ITTustration to sub-sections (1) & (2): A, a hirer

4]

purchases a car from B, the owner, on hire purchase basi

—

The cash price of the car is Rs.65,000/- . A pays a deposit
of Rs.15,000/- on the date of hire purchase agreement which
means that Rs.50,000/- is the balance cash price of the car.
The rate of interest permitted by this section is 18% per
annum. The period of agreement betweean the parties 1is five
years and the balance hire-purchase price is payable in 60
equal monthly instalments. Accordingly, applying the above
formula, the statutory hire purchase charges in this casa

would be Rs.45,000/- arrived at in the following mannet-

50,000 x 18 x 5 = Rs.45,000/-

The hire -purchase charges cannot exceed the statutory

hire purchase charges. Thus in this illustration, the hire
purchase price is Rs.1,10,000/- 1i.e,, Rs.6h,000/- plus
Ra.45,000/-. The balance hire purchase price is R=s.95,000/-

i.e Rs.1,10,000/- minus Rs.16,000/- (deposit). This sum of

Rs.95,000/~ is payable in 60 monthly instalments.
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Further this amount of Rs.45,000/- being the statutory
hire purchase charges should be worked out by the partias on
the date of entering 1into the hire purchase agreement and

should be mentioned in the agreement as such.

(3) The Central Government may, by notification in the
off%cial Gazette, and after consultation with the Reserve Bank
of India, specifly the rate per centum per annum, at which
statutory hire-purchase charges may be calculated under
sub-section (2) and different rates may be so specified in
respect of hire-purchase agreements relating to diffarent

classes or sub-classes of goods.

b}

7A. Hire Purchase Charges not to exceed statutory hire
purchase charges.- Any stipulation 1in the hire-purchase
agreement whereundetr the hirer is obliged to pay hire purchase
charges in excess of the statutory hire purchasa chargss as=
specified 1in sub-sections (1) and (2) of section 7 shall be
null and void and shall not be enforceable. Any owher
collecting hire purchase charges.in excess of the statutory
hire purchase charges shall refund the amount so collacted
with interest: at the rate of 18% to the hirer immediately
after it is collected or whenever it is demanded by the hirer,
If the owner fails to discharge this obligation, it shall be
open to the  hirer  to approach the court for recoverinag the

caijd excess amount,
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8. Passing of property.- Subject te the provisions of
this Act, the property in the goods to which a hire-purchase
agreacament, relates  shall pass  to the hirer only on  the
completion of the purchase 1in the manner provided in the

agreement.

CHAPTER 1V

Rights and Obligations of the Hirer

9. Right of hirer to purchase at any time with rebate.-

(1) The hirer may,. at any time during the
continuance of the hire-purchase agreement and after giving
the owner not less than fTourteen days’' notice 1in writing of
his intention so to do, complete the purchase of the gnods by
paying or tendering to the owner the hire-purchase price or
the balance thereof together with such incidental charges and
axpenses as may be payable under the terms of the agreement,
as reduced by the rebate calculated in the manner provided in

sub-gsection (2).

(2) The rebate for the purposes of sub-section (1)
shall ke an amount calculated at the rate of 18% (or at such
legcger rate of interest as may have been provided in the
Agreement) on the amount outstanding on the date on which the

hirer sesks to complete the purchase of goods.
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IlTlustration: For the purpose of this illustration,
the figures as mentioned in the illustration to sub-section
(2) of section 7 are adopted. The hirer seeks to exercise the
option to purchase the goods as contemplated by this section

at the end of three years i.e., after 36 months. Twenty-four
months are still remaining. In such a case, the hirer will be
entitled to a rebate of Rs.6,840/- worked out in the following

mannenr:

In this i11ustration (as contained 1in section 7), the
monthly instalment is Rs.15683.33p. i.e., Rs.95,000/-
divided by 60. The hirer has paid 36 instalments,
which means he has paid Rs.66,999.88p., i.e,
Rs.57,000/- and the balance payab1e ig Rs.38,000/-.
But, since he has opted to purchase at the end of 236
months, he 1is entitled to a rebate of Rs.6,840/-,
which means that he has to pay Rs.31,160/~- for

purchasing the goods.

(3) The provisions of this section shall have effect
notwithstanding anything to the contrary contained in  the
hire-purchase agreement, but where the terms of the agreement
entitle the hirer to a rebate higher than that allowad by this
section, the hirer shall be entitled to the rebate provided by

the agreement.
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10. Right of hirer to terminate agreement at any time.-(1)
The hirer may, at any time before the final payment under the
hire~purchase agreement falls due, and after giving the owner
not Jless than fourteen days' notice 1n writing of his
intention so to do and re-delivering or tendering the goods to
the owner, terminate the hire-purchase agreement byhpayment or
tender to the owner of the amounts which have accrued due
towards the hire-purchase price and have not been paid by him,
including the sum, if any, which he is 1iable to pay under
section 9 together with such incidental charges and expenses

as may be payable under the terms of the agreement.

(2) Where the hirer terminates the agreement under
sub-section (1), and the agreement provides for the payment of
a sum named on account of such termination, the 1liability of
the hirer to pay that sum shall be subject to the following

conditions, namely:

(a) where the sum total of the amounts paid and the
amounts due 1in respect of the hire-purchase price
immediately before the termination exceeds one half of
the hire-purchasa price, the hirer shé11 not be liable

to pay the sum so named;

(b) where the sum total of the amounts paid and the
amounts due in respect of the hire-purchase price,
immediately before the termination does not excee

one-half of the_hire-purchase price, the hirer shalil
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be liable to pay the difference between the said sum
total and the said one-half, or the sum named in the

agreement, whichever 1s less.

(3) Nothing in sub-section (2) shall relieve the hirer
from any 1jab111ty for any hire which might have accrued due

before the termination,

(4) Any provision in any agreement, whereby the right
conferred on a hirer by this section to terminate the hire
purchase agreement 1is excluded or restricted, or whereby any
Tiability in addition to the liability imposed by this Act is
imposed on a hirer by reason of the termination of the

hire-purchase agreement by him under this section, shall be

void.

(5) Nothing in this section shall prejudice any right
of a hirer to terminate a hire-purchase agreement othorwise

than by virtue of this section.

11. Right of hirer to appropriate payments in respect of
two or more agreements.- A hirer who 1is (11able to  makea
payments 1in respect of two. or more hire-purchase agreements to
the same owner shall, notwithstanding any agreement to the
contrary, be entitled, on making any payment in reépect of the
agreemaents which is not sufficient to discharge the total
amount then due wunder all the agreements to appropriate the

sum g0 paid by him in or towards the satisfaction of the sum
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due under’ any one of the agreements, or 1n or towards the
satisfaction of the sums due under any two or more of the
agreamants  1n  such proportions as he thinks fit, and if, he
fails to make any such appropriation as aforesaid the sum so
paid shall, by virtue of this section, stand appropriated
towards the satisfaction of the sums due under the ‘respective
hire-purchase agreements in the order in which the agreements

ware entered into.

12. Assignment and transmission of hirer’s right or
interest under hire-purchase agreement.- (1) The hirer may
aséign his right, title and interest under the hire-purchase

agreement with the consent of the owner, or if his consent is

unreasonably withheld, without his consent.

(2) (a) Every request for according consent for such
assignment shall be in writing and the owner shall reply to
the sama in writing within one week of the receipt of such

request.

(b) If the owner withholds his consent to the
assignment by the hirer of his right, title aﬁd interest under
the Hire Purchase Agreement on the ground that his demand for
an amount or consideration of which there is no mention in the
Hire Purchase Agreement, is not satisfied or agreed to, the

consent shall be deemed to be unreasonably withheld.
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(3) Where on a request being made by a hirer in this
behalf the owner fails or refuses to give his consent to an
assignment under sub-section (1) the hirer may apply to the
Court for an order declaring that the consent of the owner to
the assignment has been unreasonably withheld, and wheare such
an order is made the consent shall be deeméd to be

unreasonably withheld.

Explanation.- In this sub-section, "Court" means a
court which would have jurisdiction to entertain a suit for

the relief claimed in the application.

(4) As a condition of granting such consent, thea owner
may stipulate that all defaults wunder the hire-purchase
agreement shall be made good and may require the hirer and the
assignee to execute and deliver to the owner an assignment
agreement, in a form approved by the owner, whereby, without
affecting the continuing personé1 liability of the hirer in
such respects, the assignee agrees with the ownher to be
personally liable to pay the instalments of hire remaining
unpaid and to perform and observe all other stipulations and
conditiong of the hire-purchase agreement du}ing the residue
of the term thereof and whareby the assignee indemnifies, the

hirer in respect of such liabilities,.

(5) The right, title and interest of a hirer under a
hire-purchase agreement shall be capable of passing by

operation of law to the ]ega] representative of the hirer but



~:148:~

nothing 1in this sub-section shall relieve the legal

representative from compliance with the provisions of the

hira-pirechaase agreement.

Explanation. - In this sub-section, the expression
"legal representative” has the same meaning as in clause (11)

of section 2 of the Code of Civil Procedure, 1908 (5 of 1808).

(6) The provisions of this section shall apply
notwithstanding anything to the contrary contained in the

hire-purchase agreement.,

13. Obligations of hirer to comply with agreement.-Subject

to the provisions of this Act, a hirer shall be bound -

(a) to pay the hire in accordance with the agreements,
and
(b) otherwise to comply with the terms of the

agreemant.

14, Obligation of hirer in respect of care to be taken of
goods.- (1) A hirer in the absence of a c¢odntract to the

contrary, -
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(a) shall be bound to take as much care of the goods
to which the hire-purchase agreement relates as a man
of ordinary prudence would under similar
circumstances, take of his own goods of the same bulk,

quality and value:

(b) shall not be responsible for the loss, destruction
or deterioration of the goods 1f he has taken the

amount of care thereof described in clause (a).

(2) The hirer shall be liable to make compensation to

the owner for any damage caused by failure to take care of the

goods 1n accordance with the provisions of sub-section (1).

15. Obligation of hirer 1in respect of use of goods.- If
the hirer makes any use of the goods to which the
hire-purchase agreement relates which is not according to the
conditions of the agreement, the hirer shall be liable to make
compensation to the owner for any damage arising to the goods

from or during such use.

16. Obligation of hirer to give 1nfofmat10n as to

whereabouts of_ goods.-

(1) Where by virtue of a hire-purchase agreement, a
hirer is under a duty to keep in his possession or control the
goods to which the agreement relates, the hirer chall, on

receipt of a request in - writing from the ownar, inform the
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owner the time, date and place at which the goods can be
inspected within a period of fourteen days from the date of

the receipt of the request by the hirer.

(2) If the hirer fails without reasonable cause to
give the said information within fourteen days of the receipt
of the notice, he shall be punishable with fine which may

extend to two hundred rupees.

17. Rights of hirer 1in case of seizure of goods by
owner.-(1) Where the owner seizes under clause (c) of section
19 the goods let under a hire-purchase agreement, the hirer
may recover from the owner the amount, if any, by which the
hire-purchase price together with such inoidénta] charges and
expenses as may be payable undar the terms of the agresment

falls short of the agreement of the following amounts, namely:

(i) the amounts paid in respect of the hire-purchase
price up to the date of seizure:

(ii) the value of the goods.

(2) For the purposes of this section,sthe value of any
goods in a case where the goods are required‘by any law for
the time bheing in force to‘be-registered in the owner's name,
oh the date of such registfation and in any other case on the
date of seizure 1is the best price that can be reasonably
obtained for the goods by the_owner on  that date 1233 the

aggregate of the following amounts, namely:
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(i) the reasonable expenses 1ncurred by the owner for

anizing the goods:

(11) any amount reasonably expended by the owner on

the storage, repairs or maintenance of the goods:

(i11) whether or not the goods have subsequently been
sold or otherwise disposed of by the owner the
reasonable expenses of selling or otherwise disposing

of the goods: and

(iv) the amount spent by the owner for paymant of
arrears of taxes and other dues which are payabla in
relation to the goods under any law for the time being

in force and which the hirer was liable to ray.

(3) If the owner fails to pay the amount due from him
under the provisions of this section br'any portion of such
amount to the hirer within a period of thirty days from the
date of notice for payment of the said amount is served on him
by the hirer, the owner shall be 11ab1e t0 pay interest on
such amount at the rate of twelve per cent per annum from the

date of expiry of the said perijod of thirty days.
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(4) Wwhere the owher has sold the goods seized by him
the onus of proving that the price obtained by him for the
goods was the best price that could be reasonably obtained by

him on the date of seizure shall be upon him.

(5) Where the owner seizes the goods under clause (c)
of section 19, the goods let under a hire-purchase agreement
and if, within fourteen days of the date of such seijzure, the

hirer-

(1) pays or tenders to the owner the hire in
arrears up to the date of payment or tender, together
with such incidental charges and expenses as may be

payable under the terms of the agreement;

(ii) remedies any breach of agreement or
(where he is unable to remedy the breach by reason of
the fact that the owner has seized the goods) pays or
tenders to the owner the costs and expenses reasonably

and actually incurred by the owher in doing any act,

matter or thing necessary to remedy the breach:

REGRED! pays or tenders to the owner the
reasonable costs and expenses of the owher of and
incidental to his seizure of the goods and of his
returning them to or to the order of the hirer, the
ownetr shall return the goods to the hirer, except in a

case where the goods are disposed of by way of sale or
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by way of hire purchase as the case may be before the
hirer makes the payment or remedies the breach as
contempleted by this sub-section, and on such return
the goods shall be recovered and held by the hirer
pursuant to the terms of the hire-purchase agreement
as 1f the agreement had not been terminated ‘and the

ownar had not taken possession of the goods.

CHAPTER V

Rights and obligations of the owner

18. Rights of owner to terminate hire-purchase agreement
for default 1in payment of hire or unauthoriséd act or breach
of express conditions.- (1) Where a hirer makes more than ona
default in the payment of hire as provided in the
hire-plurchase agreement then, subjJect to the provisions of
section 21 and after giving the hirer nhotice in writing of not

less than -

i) one week, in a case where the hire s
payable at weekly or lesser 1ntervals; and

ii) two weeks, in any other case,

the owner shall be entitled to terminate the agreemsnt

by giving the hirer notice of termintion in writing:



Provided that 1f the hirer pays or tenders to the
owher the hire in arrears together with such incidental
charges and expenses as may be payable undetr the terms of the

agreemant before the expiry of the said period of one week or,

as the case may be, two weeks, the owner shall not be entitled

to terminate the agreement.
(2) Where a hirer-

(a) does any act with regard to the goods to
which the agreement relates which is
inconsistent with any of the terms of the

agreement; or

(b) breaks an express condition which provides
that, on the breach thereof, the owner may

terminate the agreement,

the owner shall, subject to the provisions of section
22, be entitled to terminate the agreement by giving
the hirer notice of termination in writing.
19. Rights of owner on termination.- Where?a hire-purchase
agreement is terminated under this Act, then the ownher shall
be entitled, -
(a) to retain the hire which has already been paid
and to recover the arrears of hire due
together with such incidental charges and

expensas as may be payable under the terms of
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the agreement:

Provided that when such goods are seized by
Lhe  owner, thae retention of hire and recovery of the
arrears of hire due together with such incidental
charges and expenses as may be payable under the terms
of the agreement shall be subject to the prévisions of

section 17;

(b) subject to the conditions specified in clauses
(a) and (b) of sub-section (2) of section 10,
to forfeit the initial deposit, if so provided
in the agreement;

(c) subject to the provisions of section 17 and
'section 20 and subject to any contract to the
contrary, to seize the goods:

(d) subject to the provisions of section 21 and
saction 22, to recover possession of the goods
by application under section 20 or by suit;

(o) without prejudice to the provision of
sub-section (2) of section 14 and section 15,
to damages for non-delivery of the goods, from
the date on which termination is effective, to

. the date on which the goods are delivered to

or seized by the owner.

20. Restriction on owner’s right to recover possession of
goods otherwise than through Court.- (1) Where goods have been

let under a hire-purchase agreement and the statutory



proportion of the hire-purchase price has been paid, whether
in pursuance of the judgment of a court or otherwise, or
rendered by or on behalf of the hirer or any surety, the owner
shall not enforce any right to recover possessibn of the goods
from the hirer othewise than in accordance with sub-section
(3) or by suit. '
Explanation.- In this section, "statutory proportion”

maans, -

i) one-half, where the hire purchase pricea is
less than twenty-five thousand rupees: and
i) three-fourths, where the hire-purchase price

is not less than twenty-five thousand rupees:

Provided that in the case of motor vehicles as
defined in the Motor Vehicles Act, 1939 (4 of 1939),

"statutory proportion” shall mean,-

i) one-~-half, where the hire purchase price is
less than ten thousand rupees:

it) three-fourths, where the hire purchasa price
is not less than ten thousand rupeess but lass
than twenty-five thousand rupées;

iii) . three-fourths or such higher proportion not
exceeding nine-tenths as the Central
.Government may, by notification in the
Official Gazette, where the hire-purchasa
price is not less than twenty-five thousand

rupees.,
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(2) If the owner recovers possession of goods in
contravention of the provisions of

sub-section(1), the hire-purchase agreement,

if not previously terminated, shall terminate,

and -

(a)the hirer shall be released from all
1iability under the agreement and shall be
entitled to recover from the owner all sums
paid by the hirer under the agreement or under
any security given by him in respect of: and

(b)the surety shall be entitled to recover
from the owner all sums pald by him under the
conhtract of guarantee or under any security

given by him in respect thereof.

(3) Where, by virtue of the provisions aof
sub-section (1), the owner is precluded from enforcing
a right to recover possession of the goods, he may
make an application for recovery of possession of the
goods to any court having jurisdict{on to entertain a

suit for the same relief.

(4) The provisions of this section shall not apply
in any case in which the hirer has terminated the agreament by

virtue of any right vested in him.
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21. Relief against termination for non-payment of hire
Where the owner, after he has terminated the hire-purchase
agreement in accordance with the provisions of sub-saction (1)
of section 18, institutes a suit or makes an application
against the hirer for the recovery of the goods, and at the
hearing of the suit or application, the hirer pays or‘ tendars
to the ownher the hire 1n arrears, together with such
incidental charges and expenses as may be payable under the
terms of the agreement and the cost of the suit or application
incurred by the owner and complies with such other conditions,
if any, as the Court may think fit to impose, the Court may,
in lieu of making a decree or order for specific delivery,
pass ah order relieving the hirer against the termination: and
thereupon the hirer shall continue in possession of the goods

as if the agreement had not been terminated.

22. Relief against termination for unauthorized act or
breach of express condition.- Wheré a hire-purchase agreement
has been terminated 1in accordance with the provisions of
clause (a) or clause (b) of sub-section (2) of section 18, no
suit or application by the owner against the hirer for the
recovery of the goods shall 1lie unless and untfl the owner has
served on the hirer a notice in writing,-

(a) specifying the particular breach or act

complained of; and
{b) if the breach or act is capable of remady,

requiring the hirer to remedy it,
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and the hirer fails, within a period of thirty days from the
date of the service of the notice, to remedy the breach or act

if it is capablie of remedy.

23. Obligation of owner to supply copies and information.-
(1) It shall also be the duty of the owner, at any tiﬁe before
the final payment has been made under the hire-purchace
agreement, to supply to the. hirer additional copies of the
hire-purchase agreement and the declaration referred to in
clause (c) of sub-section (1) of section 3 within fourteen
days after the owner receives the request in writing from the
hirer in this behalf and the hirer tenders to the owner the

presecribed fees for expenses.

(2) It shall also be the duty of the owner, at any
time before the final payment has been made under the
hire-purchase agreement, to supply to the hirer, within
fourteen days after the owher receives a request in writing
from the hirer in this behalf and the hirer tenders to the
owner the sum of ten rupees for expenses, a statement signed

by the owner or his agent showing-

(a) the amount paid by or on behalf of the hirer:

(h) the amount which has become due under the
agreement but remains unpaid, and the date upon which
aach unpaid 1instalment became due, and the amount of
each such instalment: and

(c) the amount which has become due under th2
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agreement and the date or the mode of determining the
date upon which each future instalment 1is to become

payable, and the amount of each such instalment.

(2) Where there is a failure without reasonable cause
to carry out the duties imposed by sub-section (1), or

sub-section (2), then while the default continues,-

(a) the owner shall not be entitled to enforce the
agreement against the hirer or to enforce any contract
of guarantee relating to the agreement, or to enforce

any right to recover the goods from the hirer: and

(b) no security given by the hirer in respect of money
payable wunder the agreement or given by a surety in
respact of money payable under such a contract of
guarantee as aforesaid shall be enforceable against
the hirer or the surety by any holder thereof,
and, if the default continues for a period of two months, the
owner shall be punishable with ffne wh1ch»may extend to two

hundred rupeses.

(4) Nothing in sub-section (3) shall be construed as affecting
the right of a third-party to enforce against the owner or
hirer or against both the owner and the hirer any charge or
2hcumbrance to which the goods covered by the hire-purchase

agreement are subject.
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CHAPTER VI
Miscellaneous

24, Discharge of price otherwise than by péyment of
money.Where an owher has agreed that any part of the
hire-purchase price may be discharged otherwise than by the
payment of money, any such discharge shall for the purposes of
section 10, section 11, section 17, section 20 and section 23,
be deemed to be a payment of that part of the hire-purchase
price.

25. Insolvency of hirer, etc.- (1) Where, during the
continuance of the hire-purchase agreement; the hirer is
adjudged dinsolvent wunder any law with respect to insolvency
for the time being in force, the official Receiver or where
the hirer is a company, then in the event of ﬁhe company being
wound  up, the liquidator, shall have, in respect of the goods
which are in the possession of the hirer under the agreement,

th same rights and obligations as the hirer had in relation

T

thereto

(1A) The official Receiver or liquidator, as the case
may be, shall, subject to the orders of the Insolvency Court
or the Court, 1if any, inform the owner, as soon as he takes
posseasion of the hired goods, of the fact of his taking

poesession of  the hired goods and shall alse intimate the

owner whather he proposes to continue to make the payments in
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accordance with the hire-purchase agreement. Oon receiving
such intimation, it shall be open to the owner to approach the
Insolvancy Court or the Court, as the case may be, for

appropriate directions.

(2) The official Receiver or the 1iqu1dato}, as the
case may be, may, with the permission of the Insolvency Court
or the Court in which the winding up proceedings are pending,
éssign the rights of the hirer under the agreement, to any

other person, and the assighee shall have all the rights and

i

b

1¢
m

ubject to all the obligations of the hirer under the

agreement.,

Providad that before any such permission is granted,
the Insolvency Court or, as the case may be, the court in
which the winding up proceedings are pending sha]1 grant the
owner an opportunity of being heard in the matter.

Explanation - In this section, "official Receiver”
m2ans an official Receiver appointed under the Provincial
Incolvency Act, 1920 (5 of 1820),. and includes any person
holding a similar office under any other law w1£h respact to

insolvency for thg time being in force.

26. Successive hire-purchase agreements between same
parties.- Where goods have been let under a hire-purchase
agreement and at any time thereafter the owner makes 3

subsequent hire-purchase agreement with the hirer, whather



-+163: -

relating exciusively to other goods or to other goods together
with the goods to which the first agreement relates, any swuch
subsequent hire-purchase agreement shall not have effect in so
far as it affects prejudicially any right which the hirer
would  have had by virtue of section 20 under the first
agreement, if such subsequent hire-purchase agreeme&t had not

beern made,

27. Evidence of adverse detention in suit or application to
recover possession of goods.- (1) Where, in a suit or
application by an owner of goods which have been let under a
hire-purchase agreement, to enforce a right to recover
possession of the goods from the hirer, the owner proves that,
bafore, the commencement of the suit or app]iéation and after
the right to recover possassion of the goods accrued, tha
ownar made a request in writing to the hirer to surrender the
gocde, the hirer’'s possession of the goods shall, for the
purpose of the owner’s claim to recover possession thereof, bhe

deemed to be advarse to the owner.

(2) Nothing in this section shall affect a claim for

damages for conversion.

28, Hirer’s refusal to surrender goods not to be conversion
in certain cases.- If during the subsistance of any
restriction to which the enforcement by an owner of a right tao

recoveyr possession of goods from a hirer is subject by virtue
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of this Act, the hirer refuses to give up  possession of the
goods to owner, the hirer shall not, by reason only of such
refusal, be liable to the ownher for conversion of the goods.
!

28A. Insurance.- (1) The owner may require any goods
comprised in a hire purchase agreement to be 1nsuréd, and at
all times during the period of the agreement kept insured, in
the names of the owner and the hirer against any risk that the

hirer thinks it at the expense of the hirer.

(2) Where in respect of the insurance of goods
comprised in a hire purchase agreement, the insurer allows a

no-claim rebate or a rebate of a similar nature, the Mhirer

1l

under the agreement is entitled to the benefit of the rebat

and any person who knowingly pays or allows any such rebate to

the owner under the agreement shall not be relieved of his

obligation towards the hirer.

(3) Nothing in this section shall 1imit or restrict
the right of the owner to provide insurance without charge to

the hirer.

288, Application of law relating to illegal contracts.- If
an agreement has been entered into in contravention of any of
the provisions of this Act or an act which contravenes any of
the provisions of this Act, is committed in the coursa of  the

performance  of  an agreement, it shall not make the agresment
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illegal and the agreement shall be and
shall continue to be binding and enforceable except with

regpect fo the provisions inconsistent with the Act.

29, Service of notice.- Any notice required or authorized
to be served on or given to an owner or a hirer under this

Act, may be so served or given.-
(a) by delivering it to him personally; or

(b) by sending it by post to him at his last known

place of residence or business.

30. Power to exempt from provisions of sections 6,9,10,12 and
17 in certain cases.- Where the Central Government is

satisfied that having regard to -

N

(a) the short supply of any goods or class of gond

Q
=

(b) the use or intended use of any goods or «class of

goods and the persons by whom such goods or class of goods are

used or intended to be used, or b

(c) the restrictions imposed upon the trade or

commerce in any goods, or

(d) any other circumstances in relation to any goods

or class of goods,
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it is necessary or expedient in the public interest so to do,
the Central Government may, by notification in the official
Gazette, direct that clause (b) of sub-section (2) of section
6, section 9, section 10, section 12 and section 17 or any of
them shall not apply or shall apply with such mod1f{cat10ns as
may be sepecified in the notification, to hire-purchase

agreements relating to such goods or class of goods.

31, Act not to apply to existing agreement.-This Act shall
not apply 1in relation to any hire-purchase agreement made

before the commencement of this Act.

32. Power to make rules.—~ (1) The Central Government may,
by notification in the Official Gazette, make rules for

carrying out the provisions of this Act.

(2) In particular and without prejudice to the
geherality of the foregoing power, such rules may provide for

all or any of the following matters, namely:-

(a) tha form and manner 1n which all or any

rarticulars shall be specified in every hire-purchase

f

o)

agreemaent  under clause (c) of sub-section (1)

ctiol

i
D
-
)
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(b) the additional particulars which shall be
specified in every hire-purchase agreement under

clause () of sub-section (1) of section 4:

(c) any other matter which is required to be, or may

be, prescribed.

(2) Every rule made by the Central Government under
this Act shall be laid, as soon as may be after it is made,
before each House of Parliament, while it is in session, for a
total period of thirty days which may be comprised in one
seggion or in two or more successive sessions, and if, before
the expiry of the session immediately following the session or
the successive sessions aforesaid, both Houseé agree in making
any modification in the rule or both Houses agree that the
rule should not be made, the rule shall thereafter have effect
only in such modified form or be of no effect, as the case may
be: so however, that any such modification or annuiment shall
be without prejudice to the validity of anything previously

done under that rule.

33. Power to remove difficulties.- (1) It any difficulty

.

arise in giving effect to the provisions of this Act, the

tfr

Central Government may, by order, published 1in the Official

ltﬁ

Gazette, make such provisions not inconsistent with th

provicions af this Act as may appear to be necessary for

~emoving the difficulty:
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Provided that no such order shall be made after the

expiry of a period of five years from the commencement of this

Act.,

(2) Every order made under this section shall be laid,

a

3]

soon  as may be, after it is made, before each House of

Parliament.
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To BE WTRODUCED 1N T RAZYA SAma

Bill Mo, XY of 1o89
THE HIRVEPURCHASE (AMENDMENT)Y BILU 1089

A

s3I

U to wmend the Hire-purchase Act, 1972,

Br it enacted hy Parliament in the Forticlh Year of the Repihlic
ot Indla as follows: — ‘

n,;,l (1) This Act may be called the Hire- purchas.: (Ainendment) Act,
(2)’ It shall come into force on such date as the Central Government

fnay, by notification in the Official Gazetle, appoint.

e

t3 2 Ifi'section 2 of the Hire-purchase Act, 1972 (hereinafter referred to

(@) in clause (d), for the words “but does not include any sum
payable as a penally or as compensation or damages for a hreach of
the agreement”, the following shall be substituted, namely:—

“but does not include anv sum-—

@) payable as expenseq for delivering  the  goods Lo

by the hirer and the instatlation thercol, in aceordance  with
4 the terms of the apgreement,

ANNEXURE=C

Shor
title
and
com-
mence.
ment,

Amend-
ment of

section 3,
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p)

(iiy payahle as any fee, in respect of the poods ahd uly!
agreement, Tor the purposes of registralion  or oﬂletwlﬂbﬁ
under any law for the time heing in force, .

{111y payable as jhsturance premium, and

(i) payable ag a penally or as compensation or dnmﬁgéd 'l
for n hieach of the agreement’;

(M) after clanse (), the following  clause shall he  inserted, ]
namely: . . | .

e
(1) “proseribed” means  preseribed by rules made undeér:
ithiz Acty

Antend 4o section 3 of the principal Act, in sub-seelion (1),—

ment of

srotion 3. (1) in elanse (1), the word “and”, occurring at the end, shall bé
omifted: g

(it in clanse (D), the word “and” shall he added at the end;

(iti) after clnuse (D), the following  clause shall be Ingerted, Ig
namely:. . | '

“Aey accampanied by a deelaralion in the preseribed formll
containing the main ripghts and ()])]I]"\"”"‘v of the hirer and eignéd

by ol the pattics to the agpreement )’

Aol Ao In section 4 of the prineipal Acl, in sub seetion (1), - 26

ment of
() in elatse (d), the word “and”, occurring atl the end shall be

omilted; !

noction 4.

(1) in clanse (e) the word “; and” shall he added at the end;

; I :
(e) after clause (e}, the following  clavse shall be insertéd, 4
namely: | Z’é

(N suchoadditional particalars as may he preseribed.”;

(1) for sub ceetion (2), the following sub-section shall be sub-

stitited, namely: . f '
[

’ “(2y Where any part of the hive.purchase price is; or ld fa'"‘“-
he paid or piven otherwise than in cash or by cheque, the hilre:
ptirehase agreement shall containt a description of that ’p'trp F'thé
hire-purchase price, and shall also sfate the date on which eﬁféﬂ';
part s to bhe paid or given and the value thereof ag, ag'reéé
by the partics or whete different potlions of such part are to .} "
paid or given on different dales the dale on which each ‘ulc#‘.'
portion is 1o be paid or given nnd the V.l'llp thereof: ag. agheed
hy the parties.””. B

5. T seclion 7 of the principal Acl —
Amend.

ment of () in sub.seelion (1),
coctlon 7,
(Y clavse (a) shall be emilted;
(i clhuse (by shall bhe re-lettered as elanse ()

(i) clausé (e) shall Be ré-lettered as clause (b), and
clause (b)) as &0 te-letleréd; for theé - words, bHckéls ahd:]e

e e e



“as defined in clause (b)”, the words, brackets and letier “as
deflned in clause (a)” shall be snhstututod
(iv) clause (d) shall be re-lettered as clause (c), and in

clause (¢) as so re-letlered, for the words “net hire- -purchase
charges”, the words “hire-purchase charges” shall be substituted;

(v) clause (e) shall be re-lellered as clause (d), and in
clause (d) as so re-lellered,—
(4) in the opening portion, for the word “less—" the

words, brackets and lelter “less any deposit as defined | in
clause (n);” shall be substitufed;

(B) sub-clauses (i) to (iii) shall be omilled;
(vi) for clause (f), the following clause shall he sttbstitut-
ed, namely: — |
‘(e) “stalutory hire-purchasc charges”, in relalion to a
hire-purchase agreement, means the amount calculated in
accordance with {he provisions of sub-scclion (2) .
(b) for sub-section (2), the following sub-section shall be sub-
stituted, namely: —
“(2) The staltttory bire-purchase charges shall he an amount
calculated at the rate of eighteen per centum per :nnum, or if

a lower rale is specified under cub-seclion (3), at such lower
rate, in accordance with the following formula: —

NCxRxT

where SC-—represents the slatutory hire-purchase
charges;

NC-—1epresents the net cash price;
R-—represents the rale; and

T-~represenls the'time expressed in years and
fractions of years, that clapses belween the
date of the agreement and the date on
which the last hire-purchase instalment is

n ' payable under the agreement.”;

(c) in sub—seét}ian (3),— S
- (i) the words belng a rgte which shall not be less than
ten per centum per :mnur " shall be ()mlllfd

() for the words “stalutgry charges”, the words “statutory
hire- purchaSe charges” shall be subshtuted

P (d) in sub- eection (4) -
. (i) for the words “net" hire- ﬁur‘dmse (hazges’f, wherever
they occur, the words “hire pu;chase c}mrp‘ee shall be substi-
tutEd, . .“ i
() for the woids “statﬁtor'y charges”, wherever they occur,
the words “statulory hire-pirchase charges” shall be substituled.

/



Amend.
ment of

section 9.

Amend-
ment of
section
10,

Amend-

ment of
scclion
12,

Amend.-
ment of
rection
17.

4
6. In seclion 9 of the principal Act

(a) in sub-section (I), after the words “or the balance thereof”,
the words “logether with such incidehtl thdrges and expenses as
may be payable under the terms of tHe agréement” shdll be insert-
ed; ol

(b) for sub-seclion (2) and the Erp!andtzon the followmg sub-
section shall be substituted, namelyi—

“(2) The rcbate for the purposes of sub-kection (1) shall he
calculated in accordance with the followd'xg formula:

CxMx (M+1)

N (N-1)
where R—represents rebate;

R=

C—represents hire-purchade charges as defined
in clause (c) of sub-section (1) of section 7 of
statutory hire-purchase charges as defined in
clause (e) of sub-section (1) of section 7,
whichever is less;

- M—represents the number of complete months
still remaining in the period of the agreemer‘\‘t; :

N—represents total number of complete monthg
in the period of the agreement.”. ‘

7. In section 10 of the principal Act, in sub-gection (1), the words
“together with such incidental charges and expenses as may be payablé
under the terms of the agreement” shall be added at the end.

8. In section 12 of the principal Act, in sub-section (4), after the
words “under the hire-purchase agreement”, the words “together with,
such incidental charges and expenses as may be payable under the term§1
of the agreement” shall.be inserted.

9. In section 17 of the prinbipal Act,—
(@) in sub-section (1),—

(1) in the npemng portion, after the words “by which tili
hire-purchase price”, the words “together with such incidentd]

charges and expenses as may be payable under the terms of\‘.
agreement” shall he inserted; :

(i) in clause (i), the words “on the date of seizure” shall
be omitled:

(b) in “subsection (2), in the opening portion, for the ...
“the value of any goods on the date of seiztiré”, the words “t
value of any poods in a case where the goods are required by I
law for the time being in force to be registered in the owneéf
name, on the date of such rpg‘lstrahon and ih any other csse
the date of seizure” shall be substituted:

(c) after sub-section (4), the following .sub-section shatl

- inserted, namely: —
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“(5) Where the owner seizes the goods under clause (c)

of mection 19, the goods let under a hire- purchase apgreement
and if, wilhin [(»urlecn days of the dale of such seizure, the
hirer-.- [ '

(i) pays or tenders {o the owner the hire in arrcars up
lo the date of payment or tender, together wilh such inci-
dental charges and expenses as may  be payable under

' the terms of the agreement; ‘

(ii) remedies any breach of agreement or (where he js
unable to remedy the breach by reason of the fact that the
owner has seized the goods) pays or tenders Lo the owner
the costs and expenses  reasonahly  and  aclually  incurred
by the owner in doing any act, maller or thing necessavy

' lo remedy ihe breach;

(iti) pays or tenders tp the owner the reasonable rosts
and expenzes of Lhe owner of and incidenlal to his sciztre
of the goods and of his relurning them Lo or Lo the order
of the hirer,

t. the owner. atl his discrelion, may return the goods to the hirer
and the goods shall be received and held by the hirer pursnant
lo the termms of the hire-purchase agreement as if the agree-
ment had not been terminated and the owner had not taken
possession of the goods.”.

10. In seclion 18 of the principal Act, in sub-section (1), in the pro-
viso, for the words “together with such interest thercon”, the words
“together with such incidental charges and expenses” shall be substitut-

ed.
H. In seclion 19 of the principal Act-—

@) in clause (1), after the words “arrears of  hire due”
wherever they occur, the words “logether with such incidental
charges and expenses as may be payable under the termns of  the
agreement” shall he inserted;

(i) in clause (), for the words “lo enler the premises of the
hirer and seize the goods’, the words “lo scize (he goods” shall be
substituted. .

-12. In section 20 of the principal Act in sub-section (1), for the words
"fifteen llmug:.ﬂnd rupees” and “five Lthousand rupcees”, wherever they
occur, the words “twenly-five thousand rupees” and “ten  thousand
rupees” shall| respectively, he substituted.

13. In section 21 of the principal Acl, for the words “logether with
such mtmest thereon”, the words “logether wilh such incidental chzn'g(::;

and expens.es shall bL substituted. .

M In section 23 of the prmupal Act -
(p) in sub- sechon (1) -

(1) in the openmgv pmllnn. after the words “a Lrue copy fof
the . ‘hirve- pur(hnse agreement”, the words. brackels, lelter
ﬁg,mer; “and a tme copy of the declaration referred 1o in clause

((‘) of siib-section’ (1) of section 3” shall be inserted;

and
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W% ‘
(i) in clause (a), for the word “immediately”, the words
“without undue delay” shall be substituted; ‘

(1) after sub-section (1), the following sub-section shall be
inserted, namely:— K
“(1A) It shall also be the duty of the owner, at any timé

before the final payment has been made under the hire-purchase
agrcement, to supply to the hirer additional copies of the hire-.
purchase agreement and the declaration referred to in clauéé;

(¢) of sub-section (1) of section 3 within fourteen days after

the owner reccives lhe request in wriling from the hirer in,
this behalf and the hirer tenders to the owner the prescribéd'
fees for expenses.”; ‘

(c) in sub-section (3), after the words, brackets and figure “sub- -
section (1)”, the words, brackets, figure and letter “, or sub-section

(1A)” shall be inserled.

15. In seclion 25 of the principal Act, in sub-section (2), the following

proviso shall be inserted at the end, namely:—

“Provided that before any such permission is granted, the In-
solveney Court or, as the case may be, the court in which the wind- .
ing up proceedings are pending shall grant the owner an opportuhii'y Zg
of being heard in the matter.”.

16. After section 31 of the principal Act, the following sections shall’

be inserted, namely:— .

«“39. (1) The Central Government may, by notification in ﬁhé
Official Gazette make rules for carrying out the provisions of this
Act. ’ ,

(2) Tn particular and without prejudice to the generality of thé‘
foregoing power, such rules may provide for all or any of the
following matlers, namely: —

(a) the form and manner in which all or any particulars,
shall be spccified in every hire-purchase agreement undet clause;

(c) of sub-section (1) of section 3;

(b) the additional particulars which shall be specified {ﬁ
every hire-purchase agreement under clause (f) of sub-sectiqif:-

(1) of scction 4; .

(c) any other matter which is required to be, or n‘m)"' _bie,ji
prescribed. 11N

(3) Every rule made by the Central Government under thiﬂ
Act shall be laid, as soon as may be after it is made, before each:'j
House of Parliament, while it is in session, for a total period 0!5
thirty days which may be comprised in one session or in two or
more siccessive sessions, and if, before the expiry of the sessiolr‘
immediately following the session or the successive sessions afore
said hoth Houses agree in making. any modification in the rule of
hoth Tlouses agree that the rule should not he made, the rule shal
thareafter have offect only in such modified form or be of no effech

rl
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as the case may be; so, however, that any such modification or
annulment shall be without prejudice to the validity of anything
previously done under that rule.

33. (1) If any diflicully arises in giving cffect to the provisions
of this Act, the Cenlral Government may, by order, published in the
Official Gazette, make such provisions not inconsistent with the pro-
vislons of this Acl as may appear lo be necessary for removing the
difficully: ,

Provided that no such order shall be made after the expiry of
a peiiod of five years from the commencement of this Act.

(2) Every order m under this seclion shall be laid, as soon
as may be after it 1s made, hetore each Touse of Parliament.”.

Power to
remove
difMcul-
ties.



STATEMENT OF om" s

"Hw Hire-purchnse Acl, 1972 wn\: enadled, in ptqun'mco of the recom-
mdridations of {he FLaw Commission conlained i1 ils Twenlieth Report,
nidinly o regulate the righls and  duties of parlies to hire-piirchase
agieements.  As the developmental activities undertaken hy organisations
ii - the small-scale industrial scctor dre malnly through the device of
letting oul machinery, implements, ete., on hire-purchase basis and &s
thé provisions of the [lire-purchase Act involved devising of new forms
and hive-purchase agreements, ele., it was decided to allow sufficient {ime
for the various orpanisations, the trade and the public to tealise the
implicalicns and impact of the legislation and to make the necessary
adjustments in their affairs by the time the Act was brought into force.
ITowever, before the Act. could he brought into force, several reptesétita-
lions were reccived from the public against bringing the Act into force
on account of certain difficulties poinled out ffom seveal quarlers in the
implementations thereof. This malter was alsp examined, inter alia, by
the Banking Law Committee appointed by the Reserve Bank of India.
The Committee on Pelitions of the Rajya Sabha had occasion to consider
the question of bringing into force the Hire-purchase Act and recom-
mended that immediate sleps be taken to nolify and implement the
Hire-purchase Act without any further delay. In view of this, it 1s felt
that the Act, should be hrought into foree as early as possible aflet
mecling the main difficullies noliced.

2. The subject deall with by the Act is of a highly technical nahlrc
with far-reaching consequences. The difficullies are mainly in reqpeci
of malters relating to the limiting of hire-purchase charges, the right
of hirer {o purchase at any time with rebate, the modifications necessary
to bring the Mire-purchase Act in harmony with the present economica
and other conditions and the absence of any provision for making rules,
for bringing out more clearly the implications of some of the pmviqlon§
of the Act and particularly those which involve malhematical calculationd,
These diflicullies appeared to be felt more in respect of hire- p'urcilasé|
agreemenis providing for oblaining credit for such assets as ate intend
for generaling income of a husiness. For the purpose of removing fh(d‘f‘
difficulties. the proposed legislation makes suitable amendments in th#
parent Act on the analogy of similar legislations in various other coulf’%

fries. |

3. Certain other amendments of administirative or procedural natdt@-
which would be helpful and heneficial parlicularly o the hirers, are 4
proposed. In view of the highly fechnical nature of the suhject ma“‘
of the parenl Act, a provision is also being included, on usual pattertl
empowering the Central Government {o remove (]lWC(lllle§ by makid]
suitable orders. - J

- e %= == v e

j
A. This Bill secks Lo achieve the above objectives.

i

'r , | New Drrnm , B. SUANJ(ARAN‘ANQ}
The Gth April. 1989, ’ ’ )
; | ‘ 8 ,



MEMORANDUM REGAR]):lNG DELEGATED LEGISLATION

Flause 16 of' the Bill seeks to  insert a new scction 32 in the lire-
chase Act, 1972 (26 of 1972) . cmpowering the Central Government to
ke rules to carry oul the provisions of the said Act. The rules way
yide for the form and manner in which all or any of the particulars
Il be specified in every hire-purchase agreement, the additional parti-
irs which shall be-specified in every such hire-purchase agreement and
ir matlers which may. bhe required for bringing out more clearly the
lications of some of the provisions of the parent Act and particularly
e -which involve mathematical caleulations,

t-Inview. of the . nature of legislalion relating to bire-purchase
dlved;. clause 16 of the Bill also inserls a new section 33 in the Hire-
thage: Aot empowering the Central Government {o remove by order
«difficulty which may arvise in giving cffect to the provisiong, of that
‘. T'his.is,by way of abundant caulion and for covering difficulties
¢h may arise. [t has, however, bren provided that no such order
J.be.made after the expiry of a period of 5 years from the com-
cement of the Hire-purchase Act. It has also been provided that a
1.of every such order made shall be laid before each House of Parlia-

t

. The matlers in relation to which ruleg or orders may be made are
ers of administralive detail and procedure and it is diflicult to
ide for the same in the Bill itsell. 'The delegation of legislative power
ierefore, of a normal characlcer.
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ANNEXURE
Exrracts rrom TR Hine-runcuase Acr, 1972

(26 or 1972)

* * * * *

2. In Lhis Acl, unless the conlext otherwise requires,—

3 * * * *

(d) “hire-purchase price” means the tolal sum payable byé
hirer under a hire-purchase agreemenl in order to completé
purchase of or the acquisition of property in, the goods to. iwhi
the agrcement relafes; and includes any sum so payable by ‘ﬂ
hirer under the hire-purchase agreement by way of a depdsif
other initia] payment or credited or lo be credited to him uH
such agreement on account of any such deposit or payment, Whe[
that sum is to be or has been paid to the owner or to ahy o
person or is to be or has been discharged by payment of f'nB‘
or by transfer or delivery of goods or by any other means; but &
not include any sum payable as a.penalty or as compensaﬂoﬂi
damages for a breach of the agreement:

* * * » *

CHAPTER 11

FoRMS AND CONTENTS OF HIRE-PURCHASE AGREEMENTS

3. (1) Every hire-purchase agreement shall be-—

(a) in writing, and

(b) signed by all the parties thereto:

4. (1) Every hire-purchase agreement s}1al]. state—

[

* * ¥ * *

‘ (d) the number of instalments by wluch the hnre~putchase br)u
is to be paid, the amount of each of those instalments, and the dd
or the mode of determining the date, upon which it is payable it
the person to whom and the place where it is payable; and ;

(e) the goods to which the agreement relates, in a m&hl
suflicient to identify them. ‘

10
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(2) Where any part of the hire-purchase price is, or is to be, ;I)a.id
otherwise than in cash or by cheque the hire-purchase agrcement shall
contain a description of that part of the hire-purchase price, '

* * * * x

Fimitas

, tion on
(@) “cash price inslalment”, in relation to a hire-purchase instal- hire-pur-
ment, means an atnount which bears lo the net cash price the same C:“"“
proporlion as the amount of the hire-purchase instalment bears to charges

', .
the tolal amount of }nre—purchase price; ,

7. (1) In this section -

‘ '

(b) “deposit” méans any sum payable by the hirer under the
hire-purchase agreement by way of deposit or other initial payment
or credited or lo be crediled to him under the agreement on account
of any such deposit or payment, whether thal sum is lo be or has
been discharged by payment of money or by transfer or delivery of
goods or by any other means;

(¢) “net cash price”, in relation to. goods comprised in a hire-
purchase agreement, means the cash price of such goods as required
to be specified in the hire-purchase agreement under clause (b) of
sub-section (1) of scction 4, less any deposit as defined in clause (b);

(d) “net hire-purchase charges”, in relalion to a hire-purchase
agreement for any goods, means the difference belween the net hire-
purchase price and the net cash price of such goods;

(e) “net hire-purchase price”, in relation to goods comprised in
a hirk-purchase agreement, means the tolal amount of hire-purchase
price of such goods as required to be specified in the hire-purchase
agreement under clause («) of sub-section (1) of scclion 4 less,-—

(i) any amount which is payable to cover the expenses of
delivering the goods or any of them to or to the order of the hirer
and which is specified in the agreement as included in the hive-
purchase price; ‘

(i) any amount which is payable to cover registration or
other fees under any law in respect of the goods or the agree-
ment or both and which is specified in the agreement as included
in the hire-purchase price; and

(iii) any amount which is payable for insurance (other than
third party insurance) in respect of the goods and which s
specified in the agreement as included in the hire-purchase

price;

() “statulory charges”, in relation to a hire-purchase agree-
ment, means Lhe aggregaté of lhe amounts calculaled in accordance
.with the provisions of sub-seclion (2) as statutory charges in respecl
of each of the cash price inslalments corresponding lo cach of the
hire-purchase instalments under the agreement. . I

(2) The stalutlory clmrges, in respect of a cash price instalinent; shall
be an amount calculaled at the rale of thirty per centwm per annum

!
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or il 2 lower rale is specified under sub-seclion (3), at such lowet n

Jn accordance with the folowing formula: -

CIXRYT
Scfﬁ3~'--»~—~~v————»—-,, —
100

where - SC, - represents the stalulory charges;

Clrepresents the amount  of cash  price ‘instalmet\!
expressed in rupees or fractions of rupees;

R, represents the rales and

T.-represents the lime, expresséd in years and fr
tions of ydars, thl’ elapses between the date
the agreement and the diale on which  the 'hir
purchase instalment corresponding {0 the cd
price instalment is payable under the n]{rceméﬁf. .

p

() The Cential Govermment taay, hy  notification in the Ofﬁd
Gazelle, and after consulintion with the Reserve Bank of Indih, dpeel
the rate per eenfum per annum, being a rate which shall not  bé
than ten per centum per annum, al which statutory charges may be ¢
culated under sub-section (2) and different rales may be so specifiéd
tespecl of hire-prnchase agrecments relating o different classes b 8
classes of goods. '

(4) Wheyre the net hite purchase charpes in rvelation to a hireupurch_
agreement exeeed the statitory charges in relation 1o such agrcéfri
calenlated in accordance with the provisions of sub-section (2)g
hirer may, hy nolice in wriling to the owner, either elect lo treat
agreement ag void or to have his liabilily reduced by the amotirt,
which the net hire-puréhase charges exceed the statulory charges t\ o
said,

* ¥ * * C ok

CHAPTER 1V

RIGHTS AND ORLIGATIONS OF ‘THE HIRER

(1) The hirer may, al any time during the continuance of the h
purchare agroement and afler giving the owner not less than fn!ﬁ't'
“days’ notice in writing 6f his infention so to do, complete the pute
of the goods by paying or tendering toithe owner the hire:purchase p
or the balance thereof as reduced by the rehate Ca]cn]n{ed in the mé

provided in suh-section (2).

(2) The rebate for the purpnses of sub-section (1) shall be eqm’li
two-thirds of an amount which bears lo the hire-purchase charges
same proportion as the balance .of the hire-purchase price not yet
hears to the hite-purchase price.

Faplanation.—In this sub-settion, “hive-purchase charges” means
difference between the hire-puirchase price and the cach price Asi !f
In the hire-purchase apreement,
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8. (1) The hirer may, at any time before the final payment under

the hire-purchase agrecment falls due, and after giving the owner not

Jess than fourteen days’ notice in wriling of his intention so to do dlld
re-delivering or “lendering the goods to the owner, terminate the hire-
purchase agreement by payment or tender to the owner of the amounts
“whiththave "accrued due towards the hire-purchase price and have not
been patd by:him, including the sum, if any, which he is Hable o 1)Ay
‘under sub-section (2) |

* #* * * ¥

12, (1) * . * o * %

(4} As a vondition of granling such consent, the owner may slipuiuH’!
that all defaults under the hire-purchase agreement shall’be made good
and may reguire the hirer and the assignee to execule and deliver o
. the owner an assignment agreement, in a form approved by the owner
,w.ereby, without alfecling the continuing personal lability of lhe }me‘
nsuch respects, the assignee agrees with the owner lo he personally

Miable to pay the inslalments of hire remaining unpaid and to perform
"ahd observe all other stipulations and conditions  of the hire-purchase
"'agrcement during the residue of the term thereof and whereby the

Cassignee indemnifies the hirer in respect of such liabilities.

|
' * * * 4 e

rl7 (1) Where the owner seizes under clause () of secliop 18 the
goods let under a hire- purchase agreemcnt, the hirer may recover from
the owne; the amount, if any, by which the hire-purchase puice [falls
yshort of the aggregale of the following amounts, namely:—

(i) the amounts paid in respect of the hire-purchase price up
to the date of seizure;

(i1} the value of the goods on the dale of seizure.

~ (2) For the purposes of Lhis section the value ol any goods on the
‘date of seizure is the best price that can be reasonably obtained for the
‘goods by the owner on that date less the aggregate of the following
‘Hmotmts, namely —

S

(i) the reasonable expenses mcmrod by the owner for seizing
the goeds:

.(it) .any -amount reasonably .expended by the -owner on the
1 storage, repairs or maintenance of the goods;

(3ii) - (whether or not the goods have subsequently been sold or
rotherwise disposed of by tlhie owner) the reasonable expenses of
selling -or otherwise disposing of the goods; and

/
(iv} the amount spent by the owner for payment of arrears of
_faxes «and other dues which arce payable in relation to the poods
under any law for the time being in force and which the hirer wauas

liable to pay.

* * * * *
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CHUAPTER V
RH,:H'I‘S AND OBLIGATIONS OF THR OWNFER

18. (1) Where a hirer makes more than one defauli in the paymensg
nf hire as provided in the hire-purchase agreement then  subject fo tli?
provisions of section 21 and alter giving the hirer nolice in writing‘,%

not less than— ; ) : 'f
A,

(i) one weely, in a0 case where the hive is payable at weekly ﬁ)
lesser intervals; and

(11) two weeks, in any other case,

the owner shall he entitled to terminate the agrcement by glving ih’a
hirer notice of termination in wriling:

Provided that if the hirer pays or {enders to the owrer the hire ii®
:a“,'

arrears fogelher with such interest thercon as may be payable under lh
lerms of the agreement before the expiry of the said period of one wéeki

or, as the case may he two weeks, the owner shall not be entitled gi
. AL
terminale the agrecement. 1

*.
%
*
-
E3
o

19. Where a hire-purchase ngrenment is terminnted
then the owner shall be cutitled.- ,

e

-’

() to retan the hire which has flready been paid and o te-)

caver {he arreavs of hire due:

Provided that when such goods are seized by the owner, the
relention of hire and recovery of the arrears of hire due shall be:

= i

subiect to {he nrovisions of seclion 17;

,

¢

o
* B3 E2 . ke E3
i

(¢} subjecl to the provisions of section 17 and section ZO‘andi
subject to any contract to the contravy, lo enter the premises of theA
hirer and seize. the goods; , )

i : % *
. L}

20. (1) Where gonds have been let undet a hire-purchase agreement

whether in pursnance of the judgmenl of a courp or otherwise, or 'ten-b

enforce any right lo recover possession of the gends  [rom the hire

‘otherwise than in accordance wilh sub-section (3) or by suit.

CExplanatiop. - In this section, “statutory proportion” means,—

(i) one-half, where the hire-purchase price is less than fiftee
thousand rupees; and .
(i) (hren-fourths, where Lhe hire-purchase priee s not le

than fifteen lthousand rupees:
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Provided that in the case of motlor vehicles as delined in the
Molor Vebhicles Act, 1939, “statutory proportion” shall mean-——

A (i) one-half, where the hire-purchase price is less than five
thousand rupeces;

(i1) three-fourths, where the hire-purchase price is not less than
five thousand rupces but less than fifteen thousand rupees; |

(iif) ihree-fourths or such higher  proportion nol  exceeding
nine-tenths as the Central Governmeni may, by notification in thé
Official Gazelte, specily, where the hire-purchase price is not  less
than fifteen thousand rupees.

* * .k #* *

21. Where the owner, after he has terminated the hire-purchase agree-
ment in accordance with the provisions of sub-section (1) of seclion 18,
institules a suil or makes an zy}plication against the hirer for the re-
covery of the goods, and at the hearing of the suit or application, the
hirer pays or tenders Lo the owner the hire in arrcars, together with such
interest thereon as may be payable under the terms of the agreement
and be costs of the suit or application incurred by the owner and com-
plies with such other conditions, if any, as the court may think fit to
impose, the court may, in licu of making a decree or order for specific
delivery, pass an order relieving the hirer against the lermination; and
thereupon the hirer shall continue in possession of the goods as if the
agreement had not been terminated. ‘

* * * * *

)

23. (1) It shall be the duty of the owner to supply, free of cost, a true
copy of the hire-purchase agreement, signed by the owner,—
(a) to the hirer, immediately after execulion of the agreement,
and '

(3) Where there is a failure withoul reasonable cause to carry out
the duties imposed by sub-section (1), or sub-section (2), then, while
the default continues,— i

(a) the owner shatl nct be enlitled to enforce the agreement
against the hirer or lo enforce any contract of guaranice relating to
the agreemenl, or to :nforce any right to recover the goods from

i the hirer; and

(b) no security given by the hirer in respect of money payable
under the agreement or given. by A surety in respect of money pay-
able under such a contract of guarantee as aforesaid shall be enforce-
ahle against the hirer or the surety by any holder {hercof,

and, if the default continues for a period of two months, the owner shall
be punishable with fine which may extend to two hundred rupees.

! * * * * *
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28 (1) * °y o L]

(2) The Omoml Receiver or the liquidator, as the case may _
with the permissiom of the Insol¥ency Court or the court th whldf’&
winding up proceedings are pending, assign the rights -of the hirer th 38
the agreement. to any other person, and the assignee shall have all thé
rights and Be subject to all the ohhg'mom of the hiter under the agr@d,
ment;: '

Freplanation.—-1n ihis seclion,, “OMeial Receiver” means: an Ofﬁd
Réceiver appninted under the vainoml Insolvency Actc 1920, “atid ﬂi i
clutles any person holding: a similar office under ang other ldwl Wh
respect Lo insnlvency for the time heing in: foree: : Y

sk * . * * *
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RAJVA SARITA

A
R,
Yo maend the Hiveoporehase Aet 18772

(Shri B Shonkaranand, Minister of Low and Justiee)



ANNEXURE-D

F.No.G(3)(39)/96-1LC(LS) fafa o

LAW COMMISSION
NITH GTHIT
GOVERNMENT OF 'NDIA
FEN AAT

SHASTRI BHAWAN
a3 faeel)
NEW DELHI-110 001

May 18, 1998

R. L. MEENA

Member - Secretary &
g/ Secretary to the Govt. of India
mtead Tel. 3383382

To

Chief bf the Organisation,
National, Housing Bank,.
Hindustah Times, 6th & 9th Floor,

18, K.G. Marg, Neéw Delhi.
Subject: - Questionnaire on Law of Hire-Purchase.
Sir/Madam,

During the past few decades, there has been a mushroom growth of
hire-purchase transactions in India which prompted the Law Commission to
undertake a study on the subject. The Commission made an indepth study
on the subject and submitted 1its 20th Report on "The Law of

Hire-Purchase” in May, 1961. The Indian Parliament enacted the
Hire-Purchase Act, 1972 following the recommendations of the Law
Commission. Because of pointing out certain anomalies in the Act by the
Chairman of the Joint Committee of Parliament, and by a number of

companies involved in business of financing, the Act was not brought into
force as pointed out in the appended papers. The report dated April 24,
1987 of the Committee on Petitions, Rajya Sabha recommended for
implementing the Act expeditiously. In due course, the Ministry of Law &
Justice prepared a comprehensive Amendment Bill for the amendment of the
Hire-Purchase Act, 1972 which was introduced in the Rajya Sabha on 5th
May, 1989. The Parliamentary Standing Committee has vide its 21st report
dated August 7, 1995 recommended that Government may consider referring
the 1issue of hire-purchase to the Law Commission for an indepth
examination, keeping 1in view the observations of the Committee.
Accordingly, the subject of hire-purchase was referred by the Government
of India to the Law Commission for an indepth examination.

2. The Law Commission has drawn up a questionnaire on the aforesaid
subject and is interested to have the views of all interested
persons/bodies on the subject. A copy of the questionnaire alongwith a

copy of the Hire-Purchase Act, 1972 and the Hire-Purchase (Amendment)
Bill, 1989, 1is enclosed for your ready reference.

3. The Commission would, request you to convey your views on the
Questionnaire so as %o reach the Commission at the earliest and in any
case not later than 15th June, 1998. The Commission would also be
grateful, if copies of this questionnaire are made and distributed to the
concerned with a request to directly transmit their views to the Law
Commission.

Yours faithfully,
}

Encl: As stated ,M/Wil;f
(R.L.Meena)



QUESTIONNAIRE ON LAW OF HIRE- PURCHASE

sinca law operates in a =ociety, social ethics and
values do play an important role in the framing, operabion
and implementation of laws. customary laws, codes and
legislation quite often consolidate the prevailing norms of a
given society. Cases are not, however, uncommon in which
legislation provides for or embodies new rules of  law which
create rights and obligations different from the norms
prevailing in the society. Commercial transactions form one
set of such legistation in which new rights and obligations
may be created for the parties. - It needs no mentlon  that
whenever a society which is primarily an agricultural society
transforms into an industrialised society commercial or

business law is needed.{ 1]

Viewed in this context, despite rapid developments of
industries in India and despite a general acclaim that India
ranks in the top ten industrialized countries of the world,
it still remains basically an agricultural society and a
large chﬁnk of its population still lives in villages which
are far away from the aura or influence of industriatization.
Induatrialization and commercial activities in India wem e

1] A.G.Guest, The Law ot Hire Purchase (London, 1966) p.l



strengthened by the British-rulers which were designed and
devised for safeguarding thé economic interests of our

colonial masters.

Industrialization in Europe started long back and 1t
has passed bthrough centuries as of today. Ehgland occupied a
leading position in the race of industrialization in Europe.
Colonisation of Asia, africa and certain parts of America by
the European Powers started with the objectives of securing
asupply of raw materials to their industries and later on
markets for their products. The colonial markets, however,
were originally‘not attractive in view of their poverty,
backwardness and ignorance. The colonial masters, therefore,
had to find alternate markelts for their products. One of the
novel methods of achieving this object was perhaps hire

purchase and credit sale.

In England, the practice of selling goods on credit,
the price being pdyable by installments, is of very early
origin: but the appearance of hire-purchaze as ~a commercial
institution dates substantially Lo the second half of the
nineteenth century when the Singer HManufacturing Company
began to offeir to housewives and obhers the opportunity of

acquiring sewing machines on "hire and purchase” terms. The
precedent  thus  set  was  quickly Tollowed by the vendors of
furniture. pianos and other household consumer goods. In the

industrial sphere, at about the same time, the Morth Central

and  British Wagon Companies began to finance the purchare by



collicrias of the railway wagons needed<for fhe carriage  of
cool  and  sacurity Tor tha _advnncnﬂ macds was provided by
hire-porchase transactions. The  cubsequent  advent  of Lhe
motor-—-car imnenseaely extended the ambib of Hire-pucchase, and
hire purchase terms are now available over a large  ranar  of

consumer duralbles .

The words  "hire-purchase’™  are  f{requently  geed in
general discussion te denote all forms of instalment trading.
There are, in Tact, two classes of  instalment contrack in
COmmon. usfa, the hir*<a~;:)urp_ha$@ agreement and the credit sale
agreement. A hire-purchase agreemaent usually provides  that
Lhe  wendor  of the goods will let them and the onistbtomar Wil l
hire tham Tor a fixed period and will pay an agrend rental by

.
a series of installmwents throughout the hiring periods; and
thais when the consumer has paid all the instal Lmenle ey shal
become the owner of the ygoods. Tt 1< al=so ocustomary that
that the customer shall have tha right Lo return the goods in
good order at any  time  during  bhe hiving period and o

discontinue the hiring, provided that he pays an adgreod

propotriion  of the &total hiring cost  and any overduea
instaliments. The  kransaclion  is  Blhins a conbract of hire

with an  option to purchase and until hat  eplian [
axeraised, the vendor remains  the owner  of the aocds . N
credil sale agreement, on the other hand is a contract of
cale which  provides  bhatt Ghe o ommer will  =nll and  Fhe
purchaser will buy the goods and will pay o agrand prdon by

o serisa of inotal tmenta, Oviner hip ol bhe naode passes



immediately the agreemént is sig;ed and the purchaser becomes
an ordinary debtor for the several installments of the
purchase price.

.Industrialisation and commercial activities in India
were introduced by the British rulers which were designed and
devised for safeguarding the economic ihterests of our
colonial masters. The.adventfof~hire~purchase transaction in
é;gland waS'subgequéntiy introduced into various colonies of
Great Britain dependinQ oﬁ the economic and commercial
devélopment in the colonies. Iindia was no exception.
bisputes involving hire-purchase tr&nsactiohs in India
perhaps reached thelvcbgrt in the first quarter of the

twentieth century. Perhaps the first important reported case

is that of A.Cecil Cole v..  Nanalal Moraii DaQe and __another

(AIR 1925 Bom 18) in which Justice‘Mértinbobservéd:

- "Now the very e*pression "hire-purchase agreement” is
notiéne that originated in this country. It 1is
cleafly a form of an’ééreement which has originated
iﬁ England and has bgen created by those engaged in
the tfade of particular articles. Substantially in
this country there is little or no authority on hire-

purchase agreement....

7 A

similarly, in the case of V.Dakshinamurthi . Mudaliar

V...General and Credit Corporation (India) Ltd. (AIR 1960 Mad

328) the Madras High Court, inter alia, observed as follows:-

“Yo sum up, the law of hire and hire-purchase stems



from ‘thg law of contract of which it forms an
imbﬁ?faﬁt segment. ' It is comparativély: modern  in
origin and 1is designed to serva the needs of credit
buying while at the same time protecting the vendor
from being caught in the meshes of the law relating
to sales stricto sensu. In effect hire-purchase is
bailment with an option to purchase though it is
sometimes where there is an irrevocable agreement to
buy in instalment terms with the proviso that the-
title shall not pass until the installments are paid.
A hire-purchase agreement thus creates a bailment but
i is a bailment plus an option to purchase. The
transaction is compoundéd of the element of both the
‘1aw of hire and sale and it would be clearly wrong to
assimilate it to a hypothecation of moveable

property."

During the past few decades fhere has been a mushroom
growth of hire-purchase transactions in India. The growth of
hire-purchase transactions and the complexities surrounding
such tr;nsactions perhaps prémpted the Law Commission to
quertake a study of the subject. The Commission made an
in-depth - study of the subject and submitted its 20th Report
on "The Law of Hire-Purchase”" in May, 1961. The Commission
also appended a Bill to its report on the Hire~Purchase. The

Indian Parliament enacted the Hire Purchase Act, 1972

following the recommendations of the Law Commission.



The Government of India by G.S.R.. 228 (E)'dated-

13.4.1973 notified that the Act will come into force with

effect from 1.6.1973. A  number of companies which were
carrying on hire-purchase business or financing of
hire~purchase transactions made representations to the

Government pointing out certain deficiencies in the Act and
requested for postponement of decision of the enforcement of ‘
the Hire Purchase Act. This resulted into the issuance of:
notification GSR N0;288(E) dated 31.5.1973 rescinding the
earlier notification and appointing 1.9.1973 as the date on
which the Act would come into force. Meanwhile Shri
R.T.Parthasarathy, M.P. who was the Chairman of the Joint
Committee which examined qnd reported upon the Hire Purchase
Bill wrote a letter dated 10.5.1973 to the Minister in the
Miﬁistr? of Law and Justice pointing out certaiﬁ anomalies in
the Act.r fis a result GSR NO.QOZ(E) dated 30.3.1973 was
issued_rescinding the operation of the Act from 1.9.1973 as

notified earlier.

4

The Report dated April 24, 1987 of the Committee on
Petitions, Rajya Sabha relating to the question of bringing.

into force the Hire Purchase Act, 1972 noted the sad state of

affairs and recommended that immediate steps be taken to

notify and implement the Hire Purchase Act, 1972 without any

further delay.

s




In due<course, the Ministry of Law & Justice prepared
a compféhensive Qméndment Bill for the amendment of the Hire
Purchase Act which was introduced in the Rajya Sabha on the

5th May, 1989. A copy of the Bill is annexed hereto for

—~

ré;dg refégéﬁce. In pursuance of the rules relating to the
Department related Parliamentary Standing Committee, the
Chairman of Rajya Sabha referred the Bill to the Committee on
Home aAffairs for examination and réport. The Committee
considered the Bill and heard the representative of Ministry
of Law, Justice & Company Affairs. The Committee vide 1its
21st Report dated August 7, 1995 recommended that Government
may consider referring the whole issue of hire-purchase to
the Law Commission for an in~depth examination, keeping in
view the observations of the Committee and thereaffer bring
in a fresh coﬁprehensive legislation on the subject before
Parliament, as expeditiously as pos;ible. Accordihgly, the
éubject' of hire—-purchase was referred by the Government to
the Law Commission for an in-depth examination.

The Law Commission has thoroughly examined the Act
and the Amendment Bill. The Commission is of the opinion
that the Hire Purchase Act enacted in 1972 was based upon the
20th Law Report submitted by the Law Commission, which was
prepared under the chairmanship of Justice Shri
T.t-Venkatrama Iver— one of the greatest judges produced by

-

this country. The report was prepared after extensive

éonsultations. The basic framework of the Act is sound and
needs no change. Indeed, no one asked for such a total

change. 1t is fairly simple and capable of being understood-



by thé persbﬁsllikely to be governed by it. (The changes and
additions 'néw proposed: by the Law Commission make it more
simplgg) aé woﬁla be evident from what follows.) Oniy the
trading community had raised two objections. The Amendment
Bill meets and satisfies the two objections raised by the
trading community to the Act. The formula in sub-section (2)
of section 7 has been completely substituted. .Certain
unnecessary definitions in section 7 have been omitted and
certain others amended. However, with a view to simplify and
clarify the material provisions of the Hire Purchase Act, the
following changes/amendments are suggested in the Act (as

proposed to be amended by the 1989 amendment Bill).

I In section 2, the derinitions of “contract of

guarantee”, "hire” and hirer purchase agreement” need ho
amendment . However, the definition of "hire purchhse price”
in clause (d) requiées to be: simplified. The present
definitidn, as proposed to be amended by 1989 Amendment 8ill,
reads as follows:
"(d) "hire purchase price” means the total sum
payable by the hirer under a hire purchase agreement
in order to complete the purchase of, or the
acquisition of property in, the goods to which the
agreement relates;tand includes any sum so payable by
the hirer under the hire purchase agreement by way of
a deposit or other iﬁitial payment, or predited or ;o

be credited to him under such agreement on account of

any such deposit or payment, whether that sum is to



[

bee or has been paid to be owner to to any other

person  or 1s to be or has been discharged by paymenl

of money or by transfer or delivery of goods or by

any other means; but does not include any sum-—

(1) payable as expenses for delivering the goods to

the hirer and the installation thereof, in accordance

with the terms of the agreement,

(ii) payable as any fee, in respect of the goods and

the agreement, for the purposes of registration or

otherwise under any law for the time being in force,
{(iii) pavable as insurance premium, and

(iv) payable as a penalty or as compe&sation or

damages for a breach of the agreement’”.

The above definition can be simplified and clarified

as follows:

[“(d) ’Hire purchase price’ means the total sum

payvable by the hirer under a hire purchase agreement

in order to complete the purchase of or the

acquisition of the property in the goods to which the

agreement relates and includes any sum payable by the

hirer under the hire purchase agreement by way of a

deposit or other initial payment (whether paid by the
hirer or any other person on his behalf and whether

paid in cash or in any other manner) and also

includes the hire  purchase charges but does not

include any sum-—



(i) payable as expanses for deliveringAthe goods to
the hirer and the installation thereof, in accordance

with the terms of the agreement,

(ii) payable as any fee, in respect of the goods and
the agreement for the purposes of registration or

otherwise under any law for the time being in force,
(iii) payable as insurance premium, and

(iv) payable as a penaity or as compensation or

damages for a breach of the agreement” .

(The portion underlined is added with ; view to
remove any doubts whether the “hire purchase price” includes

"hire purchase charges” or not)]

The other definitions contained in clauses (e), (),
(ff) (proposed to be added in 1989 Amendment Bill) and (g)

can remain as they are.

1 § In section 4(1), the present clause (b) be

substituted with the following:

"(b) The cash price of the goods as defined in clause

(e) of section 7(1)."




In section 4(1) the proposed clause (f) (proposed to
be added by the 1989 Amendment Bill) may be renumbered as (g)

and a new clause (f) may be introduced in the following

terms:

"(f) The name of the owner of the goods and his
address, the name of the hirer of the goods and his
address, the name and addresses of the sureties, if
any, and the place where the hire purchase agreement

is executed."”

After sub-section (1) in section 4, the following

sub-section may be inserted in the following terms:

\

) Y
"(1A) The hire purchase agreement shall be executed
in two sets, signed by both the parties, and one such

set shall be handed over to the hirer immediately

after the execution of the agreement.”

111 | Section 7 1is the most material section in the Act.
It is proposed to be extensively amended by the 1989
amendment Bill. Section 7(1) contains six definitions in
clauses (a) to (f). }he Amendment Bill rightly proposes to
omit and delete the definitions of “cash price instalment” in

clause (a) and net hire purchase charges” in clause (b).
The Amendment Bill proposes to redesignate clause (b) - which
defines the expression "deposit” -~ as clause (a) and proposes

to enact clause (b) in the following terms:

A



"“(b) Hire purchase charges in relation to a hire
purchase agreement for any goods means the difference
between the net hire purchase price and the net cash

price of such goods.'

The Amendment Bill further seeks to substitute the

last words "as defined in clause (b)" in clause (c) - which
defines the expression "net cash price" - with the words “as
defined in clause (4)". This is merely a consequential and 3

formal change.

- Similarly, in clause (d) which defines the expression
"net hiEe purchase price"”, the entire portion begihning with
the word "less" is proposed to be déleted altogether and in
its place only the following words "less any deposit as
defined in claﬁse (a)" are proposed to be substituted.
Clause (f) is redesignated as clause (e) and has been

substituted altogether as follows:

"(e) “Statutory hire purchase charges" in relation to
a hire purchase agreement means the amount calculated

in accordance with the provisions of sub-section

(2)."

It is _suggested that the definitions in section 7(1)

may be recast as follows:




(L "(a) "Cash price of goods' means the price at which a
prospective buyer may, at the date of the hire

purchase agreement, purchase the goods for cash."”

(2) The definition of "deposit” in clause (a) can remain

as it is, but shall be renumbered as clause (b).

(3) The definition of "hire purchase charges” in the

proposed clause (b) may be recast as follows:-

"(c) "Hire purchase charges” means the difference
between the balance hire purchase price and the

balance cash price of the goods."

(4) Clause (c) which defines the expression "het cash
price” may be omitted and the following definition may be

inserted as clause (d):

“(d) ’Balance cash price of goods’ means the cash

price of goods less any deposit."”

(5) Instead of the proposed clause (d) which defines the

expression net hire purchase price”, the following

definition may be substituted:

"(e) ’Balance hire purchase price’ means the hire

purchase price less any deposit."”



() After clause (d), a new clause (f) maylbe inserted as

‘follows:

"(f) "Hire purchase charges” means the difference
between the (balance) h1re purchase price and the

balance cash pr1ce of the goods.

(7) The proposed clause (e), which defines “statutory

hire . purchase Chargesf should be redesigndted as claise (g)

’

4 . ) . j -
and_shquld read as follows:

“(g) "Statuto&y hire purchase charges" means the
amOUnt as determined by._ the _formula contained in’

‘sub—sect1on (2)."

(8) " Sub-section (2) can remain as it is but the following :

'illustrationbmay be added at the end of clause (2):

"Illustration to sub-sections (1) & (2): “ﬁ (hireri
.purchaees a car 'from_ é (owner) oﬁ hire pur,chase
basis: The cash price of the car is Rs.65 000/- ’Qﬁﬁ
pays a dggg§1t of Rs.ls,ooo/on the date of hire
purchase agreement which means - that Rs.50 000/-

the baldnce cash pr1ce of themggggm_iggml The Mg;g

of interest permitted by this section is 18% por
annum and the perjod of agreement is five years.

payable in 60 equal monthly instalments.

-

Accordingly, the s;atutory hire purchase charges in



this case would be Rs.45,000/arrived at in the
following manner-

50,000 X 18 X 5 = Rs.45,000/-

100

The hire purchase charges can not exceed the

statutory hire purchase charges. Thus in this

illustration, the hire purchase price is Rs;65.000/‘

plus Rs.45,000/- = Rs.1,10,000/~. The balance hire

purchase charges are Rs.1,10,000/- minus Rs.15,000/-

(deposit) = Rs.95,000/~-. This sum of Rs.95,000/- is

payable in 60 monthly instalments.

Further this amount of Rs.45,000/-, ,being the

¥

by the parties on the date of entering into the hire
purchase agreement and should be mentioned in the

agreement as such."”

v After section 7, a new section 7A may be added in the

following words:

("section 7A - - Hire Purchase Charges not to exceed

Statutory Hire Purchase Charges: Any stipulation in

the agreement of hire purchase with the hirer to pay
hire purchase charges in excess of the statutory hire
purchase charges as specified in sub-section (1) &
(2) of section 7 shall be null and void and shall not

be enforceable. Any owner collecting hire purchase



charges over and above the statutory hire §urchase
charges shall refund the excess amount collected with
interest @ 18% to the hirer iﬁmediately after it is
collected or whenever it is demanded by the hirer.
If the owner fails to discharge this obligation, it
shall‘be open to the hirer to approach the court for

recovering the said excess amount.")

In view of this new section, sub-sections (4), (5)

and (6) of. section 7 may be omitted.

iv) Section 9 of the Act which is the first section in
chapter 1V, which sets out the rights and obligations of the

hirer is sought to be amended extensively by )the 1989

4

Amendment Bill. The Amendment Bill adds certain words in

sub-section (1) and subétitutes sub~section (2) altogether.
It does not touch sub-section (3). aAs proposed to be amended
by the 1989 Amendment B8ill, sub-sections (1) and (2) of

section 9 read as follo&s:

"9. Right of hirer to purchase at any time with
rebate - (1) The hirer may, at any time during the
-.continuance of the hire purchase agreemént and after
giving the owner not less than fourteen days notice
in writing of his intention so to do, complete the
purchase of the gbods by paying or tendering to the
owner the hire purchase price or the balance thereof

together with such incidental charges and expenses as



may be payable under the terms of the agreement as
reduced by the rebate calculated in the manner

provided in sub-section (2).

(2) The rebate for the purposes of sub-section (1)
shall be calculated in accordance with the following
formula -

R=0C xMx (M+ 1)

N x (N + 1)
where R - represents rebate;
C ~ represents hire purchase charges as defined
in clause (c) of sub-section (1) of.section 7
or statutory hire purchQ§e chargeq as defined
in clause (e) of‘sub~section (1) of section
7, whichever is less;
M —~ represents the number of complete months
still remaining in the period of the
agreement;

N ~ represents total number of complete months

in the period of the agreement.”

In the 1light of the changes suggested herein, it

~would be appropriate to substitute (C) and the matter

thereunder occurring in sub-section (2), with the following:
"Cc - represents the statutory hire purchase

charges as defined in clause (ga) of



sub-section (1) of section 7 or the lesser
amount, if any, provided in the hire purchase

agreement.”

It would be most appropriate if an illustration is
also added after sub~$ection (2) to explain fhg working of
the formula contained in the said sub-section.  For this
xpurpose, we take the very same illustration as has been
appended-to subfsections (1) and (2) of sectiqp 7. It may be
'mentioned that fhe objéct of sub-section (2) of section 9 is
to ascektain the amount of rebate'iﬁ a givenJcaée- For'thé
-purposé of illustrating the said forﬁula we take‘ thé case
where the period of repayment is five years bu‘ fhe hirer
\§wants to compleée the purchase of ;oods by tenderindh to the
owner the balance of the hire purchase price after the
completion of three years. The question is, whaf would be
thevamount of rebate in éuch a case. The amount of statutory
hire purchase charges (or the hire purchase chairges, as they
may.be called since‘ the hire purchase charges can never
exceed the statutory hire purchase charges) is Rs.45,000/~ in
the aforesaid 1illustration. If so, the forhula has to bg

worked in the followinb manner :

45,000 X 24 months X 25

60 X 61
The Qorkiné of the above formula leads to an amount' of
Rs.7377.05, which is the amount of rebate to which the hirer

is entitled to.



vl No changes are called féfiin the other sections. of
the Act as proposed to be amended by the 1989 amendment Bill
except in section 23. In view of sub-section (1A) proposed
to be added in section 4  (in this report) clause (a) in
sub-section (1) of section 23 becomes unnecessary and has -to
be deleted, in which case sub-section (1) of section 23 shall

read as follows:

"(1) It shall be duty of the owner to supply, free of
cost, a true copy of the hire purchase agreement,
signeq by the owner, to the surety, where there is a
‘contract of guarantee, on demahd'made at any time
before the final payment. has been made dhder the

A

_agreement.”

In asmuchas the 1972 Act was made on the b#sis of the
20th Report of ‘the Law Commission andr whereas the Law
Commission has had exhaustive consultations with :ﬂlll
congerned and interested persons, bodies and organisatiens
before submitting the said report, the Law Commission does not
think that any more consultation process is necessary so far
as the Act is ‘concerned, also because the objections put
forward by the trading community to the Act have been met and

. S ,
satisfied through the Amendment Bill. " The Consumers

-

Organisations have _however been pressing for early.



implementation of the Act. This aquestionnaire i3 thus
confined to the amendment Bill of 1989 and to the changes

proposed by the Law Commission.

The Law Commission seeks your cooperation, valuable
views, opinions, suggestions, ideas and comments on the
chahges proposed by the Amendment Bill of 1989 and the
changes proposed by the Law Commission. For proper
examination of the subject, vyour views on the following

questions would be of immense use for finalising our report

~

on the subject:-

QUESTIONNAIRE

\
i

i(a). The Hire-Purchase (Amendment) Bill, 1989
proposes to delete the following words 1in the
definition of "hire purchase price” in clause (d) of

Sec.2 of the Hire Purchase Act, 1972:-
"but does not include any sum payable as a

penalty or a compensation or damages for a

breach of the agreement”,

and, in their place, substitute the following

matter:—

"but does not include any sum -



(i) payable as expenses for delivering the
goods to the hirer and the installation
thereof, in accordance with the terms of the

agreement.

(ii) payable as any fee, in respect of the
goods and the agreement, for the purposes of
registration or otherwise under any law for

the time being in force,

(iii)payable as insurance premium, and

(iv) payable as a penalty or as compensation

or damages for a breach of the agreement”

Have you any suggestions, objections or

comments to offer on the proposed amendment?

1(b). The Law Commission proposes, in the interest
of clarity and simplicity, to define the expression

"Hire Purchase Price"” in the following words:

" (d) ’Hire Purchase Price’ means the total
sum payable by the hirer under a hire purchase
agreement in order to complete the purchase of or the

acquisition of the property in the goods to which the



agraement relates and includes any sum payable by the
hirer under the hire purchase agreement by way of a
deposit or other initial payment (whether paid by the
hirer or any other person on his behalf and whether
paid in cash or in any other manner) and_ also

includes the hire purchase charges but does not

include any sum -

(i) payable as expenses for delivering the
goods to the hirer and the installation
thereof, in accordance with the terms of the

agreement .,

(ii) pavable as any fee, in respect of the
goods and the agreement for the purposes of
regiétkation or otherwise under any law for

the time being in force,

[

(iii) payable as insurance premium, and
(iv) pavable as the penalty or as compensation

or damages for a breach of the agreement”.

(The portion underlined is added with a view
to remove any doubt whether the "hire purchase price”

includes "hir2 purchase charqges” or not)
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Have you any suggestions, objections or

comments to offer on the proposed change?

2(&). 'The Law Commission proposes that the existing
Clause (b) of sub-section (1) of Section 4 in the Act

be substitﬁted by the following clause :-

"(b) Cash price of the. goods as defined in

clause (e) of Section 7(1)".

What are your suggestions, comments and

objections to the above proposal?

3(a). The Amendment Bill proposes to introduce
clause (f) in Sub-section (1) of Section 4 to the

following effect:-

"(f) Such additional particulars as may be

‘prescribed" .

The Law Commission proposes to recommend that

the proposed Clause (f) be re-lettered' as ~"Clause

"i(Q)“'l‘ahd~:the following Clause (f) be inserted

therein-

>



"(f) The name of the owner of the goods and
.his address, the name of the hirer of the
goods and his address, the name and addresses
. of the sureties, if any, and the place where

the hite purchase agreement is executed."

Have you any objéctions or suggestions to the

above proposal?

3(b). The Law Commission proposes to recommend fhat
after sub-section (1) of Section 4, the following

sub-section (1A) be inserted:-

"(19) The hire purchase agresment shall be
execUted in two sets, signed by both the
parties, andvohe such set shall be handed over
to the hirer immediately after the execution

of the agreement".

Have you any suggestiohs or objections to this

proposal?

»

4; The Amendment Bill propozses to substitute

- sub-Section (2) of tha act, as proposed in sec.

4(i1) of the Amendment Bill. Have you any objections

or Suggestions to offer in this_behalf?

-



5. The 19892 amondment RHill  proposes extensive
cchanges in Section 7. So far as sub -section (1) is
concerned, the Tollowing are the changes proposed by

the Amendment RBill: -
(i) clanse (a) to be omithed:

(ii) clause (b)) to be re-lettered as clause
(a), and after such Clause (a) the following

Clanzse (b) is to be inserted:-

"(b) "hire-purchase charges'”, in relation
teo a hire-piirchase  agreement for any
goods,  means  the difference hetween the
nel hire-purchase price and net cash

price of =uch goods”
(iii) consequential changes in Clause (c);

(iv) omission of Clause (d);

(v) re-lettering Clause (e) in

“clauss  (d)" and substituthﬁ_éﬁf the entire
matter beginning with the word fféss”, and in

*

its place substitution of the words "less any

deposit as defined in Clause (a)" ;-

N



-

substituted altogether with . the followiﬁg
-definitions:~ T :‘
(a) “Cash price of'goodsh means the price at which ..

t
(3]
e
N
o
1"
12

t

(vi) in the place of the existing clause (f)
in the Act, substitution of the following
clause (e): "“Statutory hire purchase charges”

in relation to a hire purchase agreement means

the amount calculated in accordance with the

provisions of sub-section (2)".

Have you any éqggestions, - objections or

comments to offer with respect to the above changes?

6.

The Law Commission pfoboses to recommend that

the definitions in sub-section (1) of Section 7 be

- a prospective buyer may, at the date of the

. (b)

hire puhchase agreement, purchase the goods

for cash";
v
i

"deposit” ﬁeans any sum payable by the hirer
under the hire-purchase agreement by way of
deposi£ or other initial payment or credited
or tS be credited to him under the agreement

on account of any such deposit or payment,

whether that sum is to be or has been



discharged by payment of money or by transfer
or delivery of goods or by any other means” :

s

.v.. [No Change]

(e) . "hire purchase charges" means the ' difference
between ' the balance hire purchase price and

the balance cash price of the goods";

. (d)< "balance cash price of.goods" means the cash

)

price of goods less any deposit";

(e)  "balance hire pdrchase price” means the hire

purchase price less any deposit”;

(f) "hire-purchase charges” means the difference
between the balance hire purchase price and

“the balance cash price of the goods";

(9) . "statutdryf hire puréhase charges” means the
 ‘amount as determined by the formula contained

in sub-section (2)";

The above changes are proposed to be
recommended to bring iIn simplicity and clarity in theA
definitions. Havefyou any suggestiohs, objections or
comments to 6ffer oh_the aforesaid proposed changes?

Cye
yore e



(). The  Nmendment 9jll propomers Lo enbat figte
sub-section (2) altogether as mentioned in the Bill.
Tha Law Commission is of the opinion that it is a
vary welcome amendment/substitution. Have youn any

suggestions and objections to the said substitution?

7(b) With a view to explain the formula contained
in sub-section (2) of Section 7, and to make it
easily understood by all concerned, the Law
Commission proposes to recommend to add the following

illustration at the end of sub-section (2):-

" Illustration.  to  sub-sections (1) & (2): A hirer

purchases a car from B owner on hire purchase basis.

The cash _price of the car is Rs.65,000/-. A pays a

deposit of Rs.15,000/~ on the date of hire purchase

agreement which means that Rs.50,000/- is the balance

cash price of the doods (gar). The rate of interest

permitted by this section is 18% per annum and the
period of agreement agreed between the parties is
five years, payable in 60 equal monthly instalments.
Accordingly, the statutory hire purchase charges in

this case would be Rs.45,000/arrived at in the

following manner-



The hire purchase charges can not exceed the

statutory hire purchase charges. Thus in this

(deposit) = Rs.95,000/-. This sum of Rs.95,000/- is

payable in 60 monthly instalments.

Further this amount of Rs.45,000/-, being the

statutory hire purchase charges should be worked out

by the parties on the date of entering into the hire
purchase agreement and should be mentioned in the

agreement as such."

1t may be mentioned that in the above
illustration, various expressions which are defined
in sub-section (1) of Section 7 (as recommended by

Law Commission) have been duly underlined.

Have you any suggestions/objections or
comments to offer to the proposed insertion of

illustration to sub-sections (1) and (2).



7(c) Alternatively, is .}t advisable to omit
sub-section (2) of section 7 altogether (tégether
with the proposed illustration) and provide simply.,
~since the provisioné of the Bill seek to apply a
flat rate formula,- that the owner shall not charge.
stipulate or collect hire-purchase charges in excess
of the amount calculated at the rate of 18% per annum
(or  if a lower rate is specified under sub-section
(3)., at such lower rate) on the balance cash price,
payable during the period, expressed in years and
fractions of years, as the casé may be, that elapses
between the date of agreement and the date on which
the last hire purchase instalment is payable under
the agreement. Provided that such amount calculated
shall be payable 1in equated periodic instalments.
Then there will be consequential modification in
ciause (g) by deleting words by the formula
contained in sub-section (2)" and substituting by "by

subsection (2)".

8. In sub-section (3) of Section 7, the Amendment:

HEYTLE proposies Lo delete Lhe Tol bowlng wordas  “holng

a rata which shall not be lesss than 10% per annum' .
Have you any suggestions or objections to

of fer in this behalf.



- 9. The Law Commls§ipn proposes to recommend that
suub~section (1) of after Section 7, a new sub-section

“1A” be inserted in the following terms:-

- . : "Any stipulation in the agreement of hire
- purchase with the hirer to pay hire purchase
chargeé in excess of the statutory hire
purchase charges as specified in sub—éections
(1) and (2) of section 7 shall bé null and
void and shall not be enforceable. any_owneé
collecting hire purchase charges over and
above the statutory hire purchase charges
shall refund the excess amount collected, with
interest @ 18%, to the hirer, immediately'
after it is colleéted or whenever it is
demanded by the hirer. If, the owner fails to
discharge this obligation: it shall be open to
the hirer to approach the court for recovering

the said excess amount with interest”

The Law Commission further proposes to
recommend that in view of the said insertion of
sub-section 1A to the existing sub-sections (4), (5)

and (&) of Section 7 in the Act may be deleted.

Have you any suggestions, objections or

comments to offer to the proposed recommendations?



10(a). The amendment Bill proposes to delete the
existing sub-section (2) and the Explanation appended
thereto in Section 9 of the Act and in its place
substitute a new sub-section (2) as contained in
Section 6 of the Amendment Bill. Law Commission

agrees with the said amendment/substitution.

Have you any suggestions, objections and

comments to offer on the proposed amendment?

10(b) With a view to make the formula contained in
new sub-section (2) of Section 9 easily
understandable, the Law Commission proposes to
recommend the addition of the following illus%ration

in sub-section (2) in the following terms:-

"Illustration:- For the purpose of this

illustration, the very same facts as are
mentioned in the illustration proposed to be
added to sub-sections (1) and (2) of section 7
are being adopted. The object of sub-section
(2) of section 9 is to ascertain the amount of
rebate in a given case. In the afpresaid
illustration, the hiref wants to complete the
purchase of goods by tendering to the owner

the balance of the hire purchase price after



the completion of and at the end of a period
of three years. The rebate he is entitled to

in such a situation is the following:-

45,000 X 24 months X 25

60 X 61

The working of the above formula leads to an
amount of Rs.7377.05, which is the amount of rebate

to which the hirer is entitled to.

Have you any suggestions or objections to the

proposed recommendation?

1. The amendments piroposed by the amendment Bill
in Sections 10 and 12 are merely formal. Similarly,
the amendments proposed in  sub-section (1) and
sub-section (2) of Section 17 are also formal. The
Nnmendment Bill, however,' proposes to insert
stib-section (5) in Section 13 as set out 1in section

9(c) of the Bill.

Have youl any suggestions, objections or

comments to offer to the above amendment?



r2. While, the amendmenis proposed by Lhe
Amendment RBill in =ections 18, 19, 20 and 21 are
formal, the amendments proposed in secltion 23 are
material . Even here the amendments proposed in
subwéection (1) again are formal but the addition of
suitb-section (1a) in seckion 23 may call for your
cgmment$. The proposed amendments are set out in

section 14 of the Amendment Bill.

Have wvou any objections, stigygeslt:ions or

commentks Yo offer?

13. The Law Commission proposes to recommend that
in view of the new sub-section (1n) recommended by it
to be added in Section 4, the existing clause (a) in
sub-section (1) of section 23 of the nct may be
deleted, in which case sub-section (1) of section 23

shall read as follows:-

"{(1) 1t shall be the duty of the owher to
supply, ree of cost, a true copy of the hire
purchase agreement, signed by the owner, to
the surety, where there is a contract of
guarantee, onh demand made at any time before
the final payment has been made under the

agreement” .



Have you any suggestions or objections to

offer to the proposed recommendationsT

14. The amendment Bill proposes to add Section 32
in the Act to confer upon the Central Government the
power to make the Rules. Similarly, it proposes to
add section 33 to confer upon the Central Government
the power to remove difficulties. | The proposed
sections 32 and 33 are set out in section 16 of the

Aamendment: Bill.

Have you any suggestions, objections and

comments to offer on the above additions?
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THE HIRE-PURCHASL ACT, 1972

- No. 26 oF f97i

[8th June, 1972]

An Act to define and regulate the rights and duties of partics to hire-
purchase agreements and for matters connected therewith or

incidental thereto.
Be it enacted by Parliament in the Twenty third Year of the Kepublic

of India as follows:—

CHAPTER I

PRELIMINARY

1. (1) This Act may be called the Hire-purchase Act, 1973.
A (2) It extends to the whole of India except the State of Jammu and
Kashmir. '

(3) It shall come into force on such date as the Central Government

may, by notification in the Official Gazette, appoint.

2. In this Act, unless the context otherwise requires,—

(a) “contract of guarantee”, in relation to any hire-purchase

agreement, means a contract whereby a person (in this Act refer-
red to as the surety) guarantees the performance of all or any of
the hirer’s obligations under the hire-purchase agreement;

(b) “hire” means the sum payable periodically by the hirer

under a hire-purchasc agrcement;

152
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(c) “hire-purchase agreemenl” means an agreement under which
goods are let on hire and under which the hirer has an option to
purchase them in accordance with the terms of the agreement and
includes an agreement under which—

(i) possession of goods is delivered by the owner thereof
to a person on condition that such person pays the agreed amount
in periodical instalments, and

(ii) the properly in the goods is Lo pass to such person on
the payment of the last of such instalments, and

(iii) such person has a right to terminate the agreement at
any ‘time before the properly so passes;

{d) "“hire-purchasc price” means the total sum payable by the
hirer under a hire-purchase agreement in order to complete the pur-
chase of, or the acquisition of property.in, the goods to which the
agreement. relates; and includes any sum so payable by the hirer
under the hire-purchase agreement by way of a deposit or other
Initial payment, or crediled or to be credited to him under such
agreement on account of any such deposit or payment, whether that
sum is to be or has been paid to the owner or to any other person or
is to be or has been discharged by payment of money or by transfer
or delivery of jioods or by any other means; but does not include any
sum payable as a penalty or as compensation or damages for a breach
of the agreement;

(e) “hirer” means the person who obtains or has obtained pos-
session of goods from an owner under a hire-purchase agreement, and
includes a person to whom the hirer’s rights or liabilities under the
_agreement have passed by assignment or by operation of law;

(f) “owner” means the person who lets or has let, delivers or has
delivered possession of goods, to a hirer under a hire-purchase agree-
ment and includes a person to whom the owner’s property in the
goods or any of the owner's rights or liabilities under the agreement
has passed by assighment or by operation of law;

(g) cach of the words and expressions used and not defined
in this Act but delined in the Indian Contract Act, 1872 or the Sale
ol Goods Act, 1930 shall have the meaning assigned to it in that Act.

o CHAPTER 11
FORMS AND CONTENTS OF HIRE-PURCHASE AGREEMENTS

3. (1) Every hire-purchase agreement shall be—
(a) in writing, and
(b) sxgned by all the parties thereto.

T (2) lure-purchase agreement shall ‘-be v01d if in respect thereof any
of the requirements specified in sub-section (1) has not been complied
with.

3 Wheré thert is a contract of guarantee, the hire-purchase agree-
ment shall be signed by the surely also, and il the hire-purchase agree-
ment. is.vot so signed, the hire-purchase agrecmcont shall be voidable at
the option of the owner,

Hire-pur-
chase
agree--
ments

to be

thereto.
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4. (1) Every hire-purchase agreement shall state—

(a) the hire-purchase price of the goods to which the agreement
relates; :

(b) the cash price of the goods, that is to say, the price at which
the goods may be purchased by the hirer for cash;

(c) the date on which the agreement shall be deemed to have
commenced;

(d) the number of instalments by which the hire-purchase price
is to be paid, the amount of each of those instalments, and the date,
or the mode of determining the date, upon which it is payable, and
the person to whom and’ the place where it is payable; and

(e) the goods to which the agreement relates, iri a manner suffi-
cient to identify them.

(2) Where any part of the hire-purchase price is, or is to be, paid
otherwise than in cash or by cheque, the hire-purchase agreement shall
contain a description of that part of the hire-purchase price.

(3) Where any of the requirements specified in sub-section (1) or
gub-section (2) has not been complied with, the hirer may institute a
suit for getting the hire-purchase agreement rescinded; and the court
may, if it is satisfied that the failure to comply with any such requil*e-
ment has prejudiced the hirer, rescind the agreement on such terms as it
thinks just, or pass such other order as it thinks fit in the circumstances

of the case.

5. Where by virtue of two or more agreements in wriling. none of
which by itself constitutes a hire-purchase agreement, there is a bailment
of goods and the bailee has an option to purchase the goods and the re-
quirements of scction 3 and section 4 are satisfied in relation to such
agreements, the agreemcnis shall be treated for the purposes of this Act
as a single hirc-purchasc agreement made at the time when the last of

the agreements was made.

CHAPTER 111

WARRANTIES AND CONDITIONS, LIMITATION ON MIRE-PURCHASE CHARGES AND ‘
PASSING OF PROPERTY

6. (I) Notwithstanding anything contained in any contract, in every
hire-purchase agreement there shall be an implied warranty—

(o) that the hirer shall ﬁave and enjoy quiet possession of the
goods; and

(b) that the goods shall be free from any charge or encum-
brance in favour of any third party at the time when the property

is to pass. !

(2) Notwithstanding anything contained in any contract, in every
hire-purchase agreement there shall be—

(¢) an implied condition on the part of the owner that he has
a right lo sell the goods at the time when the property is to pass;
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(b) an implied condition that the goods shall be of merchant-
able quality, but no such condition shall be implied by virtue of this
clause— v

(i) as regards dcfects of which the owner could not reason-
~  ably have been aware at the tiine when the agreement was made,

[

or Y A i..nﬁlf
(it) as regards defects specified in the agreement (whether
referred to in the agreement as defects or by any other descrip-
tion to the like effect), or
(iii) where the hirer has examined the goods, or a sample
thereof, as regards defects whlch the examination ought to have
revealed, or

(iv) if the goods are second-hand goods and the agreement
contains a statement to that effect.

(3) Where the hirer, whether expressly or by implication,—

(@) has made known to the owner the particular purpose for
which the goods are required, or

(b) in the course of any antecedent negotiations, has made that
purpose known to any other person by whom those negotiations were
conducted,

there shall be an implied condition that the goods shall be reasonably
fit for such purpose.

(4) Where the goods are let under a hire—purchase agreement by
reference to a sample there shall be—

(a) an implied condition on the part of the owner that the bulk
will correspond with the sample in quality, and

~ -(b) an implied condition on the part of the owner that the hirer
will have a reasonable opportunity of comparing the bulk with the
sample,

(5) Where the goods are let under a hire-purchase agreement by des-
cription there shall be an implied condition that the goods will correspond
with the description; and if the goods are let under the agreement by
reference to a sample as well as by description, it shall not be sufficient
that the bulk of the goods correspond with the sample if the goods do not
also correspond with the description.

(6) An owner shall not be entitled to rely on any provision in a hire-
- purchase agreement excluding or modifying the condition set out in sub-
section (3) unless he proves that before the agreement was made the
provision was brought to the notice of the hirer and its effect made clear

to him.

(7) Nothing in this section shall prejudice the operation of any other
enactment or rule of law whereby any condition or warranty is to be
implied in any hire-purchase agreement.

7. (I) In this section,—— ‘ Limita-
‘ ' {ion on

(a) “cash price instalment”, in relation to a hire-purchase instal- hir:;hase
ment, means an amount which bears to the net cash price the same ...
proportion as the amount of the hire-purchase instalment bears to

the total amount of hire-purchase price;
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(b) “deposit” means any sum payable by the hirer under the
hire-purchase agreement by way of deposit or other initial payment
or credited or to be credited to him under the agreement on account of
any such deposit or payment, whether that sum is to be or has been
discharged by payment of money or by transfer or delivery of goods
or by any other means; .

3 .
: (¢) “net cash price”, in"relation to;goods compusegl in a hire-

purchase agreement, means the cash price of such goods as required
to be specified in the hire-purchase agreement -'un‘der clause (b) of
sub-section (1) of section 4, less any deposit as defined in clause (b);

(d) “net hire-purchase charges”, in relation to a, hire-purchase
agreement for any goods, means the difference between the net hire-
purchase price and the net cash price of such goqu;'

(e) “net hire-purchase price”, in relation to goods comprised in
a hire-purchase agreement, means the total amount of hire-purchase
price of such goods as required to be specified in the hire-purchase
agreement under clause (¢) of sub-section (1) of section 4 less,—

(i) any amount which is payable to cover the expenses of
delivering the goods or any of them to or to the order of the
hirer and which is specified in the agreement as mcluded in the
hire-purchase price;

(ii) any amount which is payable to cover registration or
other fees under any law in respect of the goods or the agree-
ment or both and which is specified in the agreement as mcluded
in the hire-purchase price; and

(iii) any amount which is payable for insurance (other than
third party insurance) in respect of the goods and which is speci- .
fied in the agreement as included in the hire-purchase price;

(J) “statutory charges”, in relation io a hire-purchase agrcement,
means the aggregate of the amounts calculated in' accordance with
the provisions of sub-scction (2) as slatutory charges in respect of
each of the cash price instalmenls corresponding to each of the hire-
purchase instalments under the agreement. =

N

(2) The statutory charges, in respect of a cash price mstalment shall
be an amount calculated at the rate of thirly per centum per annum or,
if a lower rate is specilied under sub-section (3), at such lower rate, in.
accoldance with the following formula:— P

! ' .« CIXRBRXT - : Lo S

T . SC:-—-—-—.—.—.___...._.
- : 10U

‘where,—SC,—rcpresents the statulory charges; -+

Cl,—represents the amount of cash price mstalmenf
: . .expressed in rupees or fractions of rupees;

i

R,—represents -the rate; and

T,—represents the time, expressed in years and frac-
tions of years, that clapses between the date of the
agreement and the date on which the hire-pur-
chase instalment corresponding to the cash price
instalment is payable under the agreement.

(3) The Central Government may, by notification in the Official
Gazette, and after consultation with the Reserve Bank.of India, specify .

o~
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the rate per centwm per annum, being a rate which shall not be less than

ten per centwm per annym, at which statntory charges may be cal-
‘culated under sub-section (2) and different rates may be so specified in
respect of hire-purchase agreements relatmg to different classes or sttb-
classes of goods. :

{4} Where the pet hire-purchase charges in relation (o a hive-pur-
chase agreement exceed the stalutory charges in relation to such agree-
ment calculated in accordance with the provisions of sub-section (2),
the hirer may, by notice in writing to the owner, either elect to treat-the
- ggreement as void or to have his liability reduced by the amount by
which the net hlre-purchnse charges exceed the siatutory charges
aforesaid.

(5) Where a hirer eIects in accordance with the provisions of sub-
,’sectxon (4), to treat: the hire- purch'\se agreement as void, the agreement
shall be void, and the amount paid or provided whether by cash, cheque
or other consideration, by or on behalf of the hirer in relation to the
agreement shall be recoverable by the hirer as a debt due to him by the
, owner,

(6) Where the hirer elects to have his liabilily reduced by the amount
referred to in sub-section (4), his liability shall be reduced by that
~amount and that amount may be set off by the hirer against the amount
‘that would otherwise be due under the agreement and, to the extent to
which it is not so set off, may be recovered by the ‘hirer as a debt due
to him by the owner.
» 8. Subject to the provisions of this Act, the property in" the goods
to which a hire-purchase agreement relates shall pass to the hirer
only on the completlon of the purchase in the manner pro“vxded in the
' agreement

CHAPTER 1V
-RIGHTS AND ODLIGATIONS OF THE HIRER

9. (1) The hirer may, at.any time during the continuance of the
hire-purchase agreement and after giving the owner mnot less than
fourteen days’ notice in wrxtmg of his intention s& to do, cumplete the
'pufchase of the goods by paying or tendering to the owner the ‘hire-
purchase price or-the balance thereof as reduced by the rebate cal-
culated in the manner provxded in sub-section (2),

X ]
(2) The rebate for the purpoqes of sub-section (1) shall he ‘equal
~ to two-thirds of an amount which bears to the hire-purchase charges
the same. proportion -ng. the balance of the h)re—purch'\‘;e'prlce not yet
.due bears to:the hire-purchase price.

. Explanation—1In" thiy sub-section, "hire-purchase charges" means” the

chfference betweerithé hire:purchase price and the cash price as stafed
in ‘the- hnre-purchase agreement C :

" N

L3, The prowsmns of this sectlon shall have effect notwithstand
ing anything to the contrary contained in the hire-purchase agreement,
.but where - the terms of the agrcement entitle the hirer to n rehaie

higher than ihat allowed by this section. the hirer sh'ﬂl be entitled to
the reliate provided by the agreement,
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10. (1) The hirer inay, at any time before the final payment under
the hire-purchase agreement falls due, and after giving the owner
not less than fourteen days’ notice in writing of his intention so to
do and re-delivering or tendering the goods to the owner, terminate
the hire-purchase agreement by payment or tender to the owner of
the amounts which have accrued due towards the hire-purchase price
and have not been, paid by him, including the sum, if any, which he
is liable to pay undes sub-section (2). '

(2) Where the hirer terminates the agreement under sub-section
(1), and the agreement provides for the payment of a sum named on
account of such termination, the liability of the hirer to pay that sum
shall be subject to the following conditions, namely:—

(a) where the sum total of the amounts paid and the amounts
due in respect of the hire-purchase price immediately before the
termination exceeds one-half of the hire-purchase price, the hirer
shall not be liable to pay the sum so named;

(b) where the sum total of the amounts paid and the amounts
due in respect of the hire-purchase price immediately before the
termination does not exceed one-half of the hire-purchase price,
the hirer shall be liable to pay the difference between the said sum
total and the said one-half, or the sum named in the agreement,
whichever is less. '

(3) Nothing in sub-section (2) shall relieve the hirer from any
liability for any hire which might have accrued due before the termi-

nation.,

(4) Any provision in any agreement, whereby the right conferred
on a hirer by this section to terminate the hire-purchase agreement
is excluded or restricted, or whereby any liability in addition to the
liability imposed by this Act is imposed on a hirer by reason of the
termination of the hire-purchase agreement by him under this section,

shall be void.

(5) Nothing in this section shall prejudice any right of a hirer to
terminate a hire-purchase agreement otherwise than by virtue of this

section.

11. A hirer who is liable to make payments in respect of two or
more hire-purchase agreements to the same owner shall, notwith-
standing any agreement to the contrary, be entitled, on making any
payment in respect of the agreement which is not sufficient to dis-
charge the total amount then due under all the agreements to appro-
priate the sum so paid by him in or towards the satisfaction of the
sum due under any one of the agreements, or in or towards the satis-
faction of the sums due under any two or more of the agreements in
such proportions as he thinks fit, and, if he fails to make any such
appropriation as aforesaid, the sum so paid shall, by virtue of this
section, stand appropriated towards the satisfaction of the sums due
under the respective hire-purchase agrecements in the Qrdcr in which

ihe agreements were entered into. -
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co 12 \(1) The hirer may assign :hig right, -title and‘ interest under ‘the Assign-
nhlre—purchase agreement with the. conaent of; the owner, ,or 1f hjs con- nent and

'sent is unrcasonably withheld, without his consent.. L :j‘;‘:sg;'s

¥+ (2) Except as'ofherwise provided in this sectioh, no paymcnt or other "l‘f;‘tb )
-" ¢onsideration shall be required by an owtiet’for his’'consent to an assign- irn‘;ero:t
ment under sub-section (1), and WHere'an: ownertirequires any stch -pay- under
grent or, other consideration for his consent, that consent shall be giszemed hire-pur-

chase
40 be, unteasnnably w1thheld P R JVRN T R agréé-

"1 (3) Where 'on ‘a request bemg made bﬁt"'a l*nrerg in this behdlf the ment.’
owner fails or refuses'to give his'consent 'to-*in¢assignment. under sub- . '
section (I} the hirer may apply to the court for an order declaring that

" the consent of ‘the'owher to:tite assipriment has been unréasonably with-

“Yeld, and ‘whefe ‘sudh"an ofdet i¥'made the consent 'shallibe: deemed to he

H il
"n*-;"

'unreammb]y w1thf1e1d"‘ G S R St

lh e

E‘rplanatmn —-—In ﬂl}‘i sub- sr-ctlon‘ “cnur’c” meant: ) court ‘which’ would
have ]umdnctm? to en{ertain a suit !'m- thp relef c]almcd in the npphr%
"tion i Pt 1. LRI 1Y 4 | ST . . "., (i

T I TR SRR 5 o I

"

(4) As a condition:4f granting such consent thL owner may Stlpu]'ﬂ(‘
,lthat all defaults under thc hire- purdﬂ%e agrcement shall be made good
_and may require the’ }ﬂrer and an awgnee 0 ‘exedute and déﬁv@r to the
.. owner an ass;gnmen{ 'xgre’cmenl in '1 form's ﬂppmved by thc OWRET, wherc-

by, without aﬁectmg "the contmumg personal 11ab1hty ¢f the hirer
in such respects the a~=sxgnee ‘agrees with the ‘owner to bé persnna!lv
"Hable ' to pay' the' fAktalmeénts of hire 'fehiaining unpaid:and to perform
and observe all other stipulalions and conditions“6f the hire-purchase
agreement during:the residue’ .of the.term thereof and whereby  the

- »assignee indemnifies, the hirer in, respect. of such liabilities. -, .

“5? (5) The' rlghth title nnd mtc:mt af g'hiver imder o hireipurchase
agreemcnt sHall be" caf)able 'of phssinig’ by 'dperation” of law’ to the legal
rcpresentatwe of the hirer but nothing:in this q11h~<ect10n shall relicve
4%t legal representative from:compliance: with- the. ‘provisions of the hire-
purchase agreement. - e

i ey ' g
Erplanatwn ————’In thl‘; ';ub sectlon ‘the’ expreSSmn “legal representa-
tive” has the same menmng as in r.'{ausc (11) of qectmn 2 of the Code of

5 of 1308 Cl"l] Procedure 1908 , s B

e et RV S I N TR ST

{6) The provisions.of this. scctmr;( shall, apply noththqtandm;f any-
thmg to the cﬂntrary contamcd m the hlre—purchasp aQreement

¥ .
i WUy A

131 Sub)ect to the prov:smnq of thig Act a h;rqr shnll, bo bound—— Obliga-
ot gt tions nt
(a) to pay the hire in accordance w:ih 'the' agreement -md hirer]to

. (b) otherwise, to complynthh‘téhe,te_r‘".rp)s of the a‘ﬁsegsn??,}t sfirtn}:) y

agreas

] o o ' ment
14 (i) A h}rer m the ab«:ence Tof'8 'dontilet 16 ne Eéﬁtrary,”""’ Obligs-

a e sl ved et e b e HEFETRNTE & s
g (ay vshall be'bound to-take: as- mnuch, cargof tho goodt; to whlch :r‘i:r;r(i’:
the hire-purchase: agreemcnt.re]ates as a.man of ordinary, pzudence respect
would, Lunder similar c:rcums‘hnces take of hls own gqodq of the of care

( (Pﬂ" P TR to be
mme btﬁk qualft;r 'md v e taken of
v, e 175 - Il'

goods.
25 Law—22
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(b) shall not be résponsible for thé loss, déstruction ot deterio-
ration of the goods, it he has taken the amount of care thereof des-
cribed in clause (a).

(2) The hirer shall be liable to make compehsation to the owner for
any damage caused by failure to take care of the goods in accordance
with the provisions of sub-section (1).

15. If the hirer makes any use of the goods to which the hire-purchase
agrecment relates which is not according to the conditions of the agree-
ment, the hirer shall be liable to make compensation to the owner for any
damage arising to the goods from or during such use, :

16. (1) Where by virtue of a hire-purchase agreement a hirer is under
a duty to keep in his possession or control the goods to which the agree-
ment relates, the hirer shall, on receipt of a request in writing from the
owner, inform the owner where the goods are at the time when the in-
formation is given or, if it is sent by post, at the time of posting.

(2) 1f the hirer fails without reasonable cause to give the said infor-
mation within fourteen days of the receipt of the notice, he shall be
punishable with fine which may extend to two hundred rupees.

17. (1) Where the owner seizes under clause (c) of section 19 the
goods let under a hire-purchase agreement, the hirer may recover from
the owner the amount, if any, by which the hire-purchase price falls
short of the aggregate of the following amounts, namely: —

(i) the amounts paid in respect of the hire-purchase price up to
the date of seizure;

(ii) the value of the goods on the date of seizure,

(2) For the purposes of this section, the value of any goods on the
date of seizure is the best price that can be reasonably obtained for the
goods by the owner on that date less the aggregate of the following
amounts, namely -— ,

(i) the reasonable expenses incurred by the owner for semng
the goods; -

(#) any amount reasonably expended by the owner on the
storage, repairs or maintenance of the goods:

(i#f) (whether or not the goods have subsequently been sold or
otherwise disposed of by the owner) the reasonable expenses of sell-
ing or otherwise disposing of the goods; and Lo i

(iv) the amount spent by the owner for payment of arrears of
taxes and other dues which are payable in relation to the goods under
any law for the time being in force and which the hirer was liable to
pay. ’

(3) If the owner fails to pay the amount due from him under the
provisions of this section or any portion of such amount, to the hirer
within a period of thirty days from the date notice for the payment of the
said amount is served on him by the hirer the owner shall be liable to
pay interest on such amount at the rate of twelve per. cent ver annum
from the date of expiry of the said period of thirty dav:

d

(4) Where the owner has sold the goods seized by him the onus of
proving that the price obtained by him for the goods was the best price
that could be reasonably obtained by him on the 4th date of seizure shall

lie upon him. : .
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CHAPTER V
RIGHTS AND OBLIGATIONS OF THE OWNER

18. (1) Where a hirer makes more than one default in the payment of Rights
hire as provided in the hire-purchase agreement then, subject to the pro- ofownek

visions of section 21 and after giving the hirer notice in writing of not ::i;i:;
less than— . ‘ hire-put=
. . . b
(i) one week, in a case where the hire is payable at weekly er ca::?u_
lesser intervals; and ment fot
. default
(ii) two weeks, in any other case, : in pay:

the owner shall be entitled to terminate the agreement by giving the mentof
hirer notice of termination in writing: 2:,’:“8:'0_

Provided that if the hirer pays or tenders to the owner the hire in Ss;;’eatc,:

arrears together with such interest thereon as may be payable under the 4¢ express
terms of the agreement before the expiry of the said period of one week condi-
o, as the case may be, two weeks, the owner shall not he entitled to ter- tiona.
minate the agreement.

(2) Where a hirer—

(a) does any act with regard to the goods to which the agree-
- ment relates which is inconsistent with any of the terms of the
agreement; or '
(b) breaks an express condition which provides that, on the
breach thereof, the owner may terminate the agreement,

the owner shall, subject to the provisions of section 22, be entitled
to terminate the agreement by giving the hirer notice of termination in
writing, :

"19. Where a hire-purchase agreement is terminated under this Act, mights

then the owner shall be entitled,— of owner
) . on ter-
(a) to retain the hire whivh has already been paid and to recover mjnation. -

the arreprs of hire due:

Provided that when such goods are seized by the owner, the re-
tention of hire and recovery of the arrears of hire due shall be sub-
ject to the provisions of section 17;

- (b) subject to the conditions specified” in clauses (a) and (b)
-of sub-gection (2) of section 10, to forfeit the initial deposit, if so
provided in the agreement; ‘

(c) subject to the provisions of section 17 and section 20 and
subject-to any contract to the contrary, to enter the premises of the
hirer and seize the goods;

(d) subject to the provisions of section 21 and section 22, to re-
cover possession of the goods by application under section 20 or by
suit;

(e) without prejudice to the provisions of sub-section (2) of
section 14 and of section 15, to damages for non-delivery of the goods,
from the dgte on which termination is effective, to the date on which
the goods are delivered to or seized by the owner.

-
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20. (/) Where gouds have been let under a hive-purchase agreement
and the slatulory proportion of thethire-purchase price has been paid,
whether in pursuance of the judgment of a court or othelwxse or
tendered by or on b(.hal[ of the hirer or_any surely, the¢ ownu‘ " shall
ot enforce any nbht to 1ecovu possession of 'tlie goods from the hirer
otherwise than in accordance with 'subsection’ (3) ‘or by ‘suit.!

prlann.uon —In this scction, “statulory proportion” means,—

(i) one-half, whete the hive-purchase price is less than ﬁ[lecu
thousand rupees; and

(i1) three-fourths, where the hire-purchase price is notiless than
filteen -thousand .rupees;

Provided that in the case of motor vehicles as defined in thé Motor
Vehicles - Act, 51})_39, ‘statutory. proportion” shall ,mean,—.
(i) one-half, where the hirc-purch.nse price, is, .less , than five
thousand rupecs; '
(i) three-fourths, where the hire-purchase price is not less than
five thousand rupces but less than fifleen thousand rupees;

(iti) three fourths or such higher proportlon not exceedmg nine-
tenths as the Central Government may, by notification in the Official
‘Gazette, specify, where the hire-purghase price is not less than fifteen
thousand rupees.

(2) If the owner recovers possession of goods in coniravention of the
provisionsi of - sub-section (1), the'hire-pyrchase' ugreement; if not pre-
viously terminated, shall termiinate, vand—

(¢) -the hirer shall bg released from all liability under the agree-

~ment and shall: be entitled to.recover from the. owner all sums paid

by the hirer under the agreement or under any security given by
him in respect thereof; and

" (b) "the surety'shall' be ‘entitled to recover from the owrdr all

sums paid by him under the contract of guarantee'or under any

.security given.by,him in respect, thereof.

(3) Where, by virtue of the provisions.of 'sub-section (1), the ‘owner
is precluded from enforcing a right to recover possession of;the goods, he
may make. an,appligation,for.recgvery of,possession of .the goods to any
court having jurisdiction to entertain a,suit for.the. same. relief,

-+ (4),The provisions of this seclion shall not apply in any case in which
the hirer, has {crminated. the agreement. by.virtue of any. right vested in
him,

21. Where the  owner,  after he has,ierminated the hire-purchase
agrecment in agccordance with the provisions of sub-scction -(I) of section
18, institutes a suit or makes an application against the. hirer for the
recovery of the goods, and at the ht armg of the suit or apphcatlon the

" hirer pays 'or tenders to the ownet the lire in arresrs, together with

such interest thereon as may ‘be payable under the t(rms of’ the agree,
ment and the costs of the suit or application incurred sy the owner and
camplies with such other conditions, if any, as the court- may think it to
impose, the court may,. in licu of making 2 decrce or urder for, specific
delivery, pass an order reheymg the hires against the tcrmmatlon and
themupon the hnnr shall contmue in possession - -of the goods as if the
agreement had not been texmmated '

4 o1 1939.
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g -d- Reliel
2. Whgre a hire-purchgse agreement has be_cn terminated x‘n dCCOldf againg]
ance wilhi the provisions of clause (¢) or clause (b) of sub-section (2) o termina-

section 18§, no suit or application by the owner against the hirer for the

tion for
recovery of the goods shall lie unless and until the owner has served unautho-

. . cps rised
on'’ the hirer a notice in writing,— act or
) (u)'s'l')‘e.cify'ing the particular breach or act complained of; and  breach ot

express
(b) if the breach or act is capable of remedy, requiring the hirer condition.
to remedy it,

and the hirer fails, within a period of thirty days from the date of the

Obliga-
- service of the notice, to remedy the breach or act if it is capable of yjop of
remedy. ' owner to

supply
i &3. (1) It shall be the -duty of the owner to supply, - free of cost, coples

. a true copy of the hire-purchase agreement, signed by the owner,— and

intforma-

(ay to the’ hire'r,:immgediately after execution of the agreement; tion,

e [ S I

- and

(b) 'whéré there fs a contract of guarantee, to the surety, on de-

mand made at any time before the final payment has been made
under the agreement,

. (2) It shall also be the duty of the owner,

at any time before the final
payment has been made under the hire

-purchase agreement, to supply to

(a) the amount paid by or on behalf of the hirer,

Y (b):the amount which h
remains unpaid, and the dat

- . came due, and:the amount

as become due under the agreement but

€ upon which each unpaid instalment he-

of each such instalment; and

(c) the amount which is to become payable under t
and the date or the mode of determinin

-7 future instalment is to b

instalment. b

o (3),._Where.the1‘"e is :a failure without reaso
_the duties imposed by sub-section (n,
defanlt continues,— oo

he agreement,
g the date upon which each
ecome payable, and the amount of each such

nable cause to carry out
or sub-section (2), then, while the

LeTrene Wit d rupees,
(4) Nothing in sub i ‘

of a third-party to e

the owner. rand -t,he ‘h

irer any charge or ‘enc
~goods covered by the hi

re-purchase agreement are

e
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CHAPTER VI

MISCELLANEOUS

24, Where an owner has agreed that any part of the hire-puréhase price

may be discharged otherwise than by the payment of money, any such .
discharge shall, for the purposes of scction 10, section 11, settion 17, section

20 and section 23, be deemed 19 be a payment of that part of the hire-pur-
chase price,

25, (1) Where, during the continuance of the hire-purchase agreement,
the hirer is adjudged insolvent under any law with respect to insolvency

' for the time being in force, the .Officia] Receiver or where the hirer is a

company, then in the event ‘of the company being wound up, the liquis
dator, shall have, in respect of the _goods which are in the possession of
the hirer under'the agreement, the same rights and obl:gations as the
hirer had in relation thereto."

(2) The Official Receiver or the liquidator, as the case may be, may,
with the permission of the Insolvency Court or the court in which the
windizg up proceedings are pending, assign the rights of'‘the hirer under
the agreement, to any other person, and the assignee shall have all the
rights and be subjeet to-all the obligations of the hirer under the agree-
ment.

~ Explangtion.—In this section, “Official‘Receiver” means an Official Re-
ceiver appointed, under the Provincial Insolvency Act, 1920, and includes
any person holding, a similar. office under any other 'law with respect to
insolvency for the timc being in force. '

26, Where goous nave been let under' a hire-purchase agreement, and
at any time thereafter the owner makes a subsequent hire-purchase agree-
ment with the hirer, whether relating exclusively to other goods or to
other goods together. with the goods:to which the first agreement relates,
any such subsequent hire-purchase agreement shall not have effect in so
far as it affects prejudicially any right which the hirer would have had
by virlue of section 20 under the first agreement, if such subsequent hire-
purchase dgreement had not been made. :

27. (1) Where, in a suit or apphcatmn by an owner of goods which
have been let under a hire-purchase ‘agreement, to’ enforce a right to re-
cover possession of the ‘goods from the hirer, the owner proves that, he-
fore the commencement of the suit or application and _after the right to
recover possession of the goods accrued, the owner made a request in
writing to the hirer to-surrender the goods, the hxrers possessmn of the
goods shall, for.the purpose of ‘the owner’s claim to’ recover possessmn

‘thercof be deemed to be adverse to the owner.

(2) Nothing in this section sl_lall affect a claim for damayes for couver-

sion.

§of 192G
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28. If, durinE ‘the subsistence of any restriction to which the enforce- tfirer’s
ment by an owner of a right to recover possession of goods from a hirer refusal
is subject by virtue of this Act, the hirer refuses to give up possession of 1o Sl‘““‘
the goods to the owner, the hirer shall not, by rcason only of such refusal, :;Zl;(dgl
be liable to the owner for conversion of the goods. not to be

conversion
in cer-
tain

cases,

Service

29. Any notice required or authorised to be served on or given to an V% S

owner or a hirer under this Act may be so served or given—
(a) by delivering it tp him personally; or

(b) by sending it by post to him at his last known place of resi-
dence or business.
.- 30, Where the Central Government is satisfied that having regard to— ﬁ)"“;i’_

(a) the short supply.of any goods or;class of goods, or empt
’ ’ Irom pro-

(b) the use or intended use of any goods or class of goods and the visions
persons by whom such goods or class of goods are used or intended to 9f se¢-

tions G, 4,
be used, or 1 12’

(c) the restrictions imposed upon the trade or commerce in any ?:gelr7
goods or class of goods, or tain
(d) any other circumstances in relation to any goods or class of “25¢5

goods,

+

1t is necessary or expedient in the public interest so to do, the Central
Government may, by notification in the Official Gazette, direct that clause
B)! oi'éub-sébtion‘(Z)- of sectlont' 6, kectior 9, Seétion 10, section 12-and
+ section 17 or any of them shall not apply or shall apply with such modifi-
cations as may be speciﬁed in the notxﬁcatlon to hlre-purchase agreements

" relating ‘Yo 'such’ goods 'or class ‘of goods.” ' o o
.31, This Aat shall not apply in relation to any, Iure-purchase agree- Act not
, ment made before the commencement of this Acti iy - - 0 0 1 :0 ::i‘s’{y
) 8] -
ing
agroee-

ments, -

v s T



